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TO  THE 

HON.  SIR  ALLAN  CHAMBRE,  KNIGHT, 

ONE  OF  HIS  MAJESTY'S  JUSTICES 

OV  THE 
COiniT  OF  COMMON  PLfeAS,  &c. 


5/J?, 

/  HAVE  ventured  to  prefix  your  Name  to  ^ie$e 
sheets y  with  the  hope  of  attracting  your  attention  to  a 
Work  J  the  Jatigue  attending  the  execution  whereqf 
will  be  amply  compensated^  if  it  shall  be  so  fortunate 
as  to  obtain  your  approbation.  Your  permission  to  do 
this  has  not  been  askedy  because  I  was  unwilling  to  in* 
vohe  the  credit  of  your  judgment  in  the  success  nf 
my  enterprise.  But  the  very  nature  of  my  undertake 
ingy  naturally  reminded  me  qf  some  professional  obli* 
gations  to  you  at  the  commencement  of  my  studies^  and 
I  was  glad  of  this  opportunity  of  giving  you  an  appro- 
priatCy  thoughy  perhapSy  unworthy  testimony  of  the 
sentiments  which  your  kind  assistance  excited  in  me. 

The  sort  of  publication  which  I  hav&  ventured  to 
bring  forwardy  aspires  to  something  above  the  rank  iff 
a  mere  compilation  of  cases  ;  and  as  it  is  composed  with 
a  view  to  reduce  into  system  and  harmony  a  great  va^ 
riety  of  interesting  topicsy  at  present  involved  in  much 
apparent  contradictiony  and  inconsistency  of  doctrine f 
it  is  of  some  importance  to  the  prof essiony  that  the  ere- 
dit  of  such  a  book  should  soon  be  fixed ;  and  who  is 
more  able  to  establish  its  character,  in  the  opinion  of 
lawyers^  than  yourself?  J^IshaU  have  seemed  to  you 
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to  have  affected  things  abaue  my  abiKty^  I  shall  best 
learn  from  your  authority  a  lesson  of  prudent  humiUtyj 
and  my  misemployed  industry  will  receive  a  salutary 
correction.  May  I  then  humbly  request  youy  to  take 
up  my  volume^  with  a  view  to  give  me  the  advantage 
of  your  opinion  of  its  execution^  and  thus  to  anticipate 
inferior  criticism  ?  You  will  thereby  satisfy  me  as  to 
the  degree  of  my  present  success^  before  /engage  again 
in  the  intended  prosecution  of  my  ultimate  plah  of 
reviewing  the  remaining  subjects  of  the  Statute  of 
Frauds,  and  also  the  provisions  of  the  statute  of  frau- 
dulent devises^  for  which  my  materials  are  already  col- 
lected. 

Precipitancy  is  no  excuse  for  error  :  no  apology  is 
meant  to  be  founded  upon  the  necessity  which  the  pres- 
sure of  other  engagements  has  laid  upon  me  of  com- 
posing and  preparing  for  the  press  this  entire  volume^ 
in  the  course  of  the  summer  and  autumn  of  this  year. 
But  I  may^  perhaps^  without  irreverenfCy  impute  to 
the  irresolute  urbanity  and  over-refining  temper  of 
our  courts,  in  the  application  of  the  provisions  of  this 
great  Statute^  doubting  between  the  danger  of  depart- 
ing fromy  and  the  rigour  of  adhering  to  the  letter^ 
much  ofthatdiffculty  by  which  I  have  been  overcome. 
With  you.  Sir,  I  know  this  will  plead  for  me  with 
its  Just  effect,  and  by  this  assurance  I  feel  myself 
strengthened  for  the  trial  that  awaits  me  at  the  bar 
of  the  public. 

With  the  sincerest  respect ^  I  am^ 
Siry 
Your  much  obliged 

And  very  Ivumble  servant^ 

WILLIAM  ROBERTS. 
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IT  will  be  perceived  in  perusing  the  following  pa- 
jges,  that  it  was  the  Author's  original  intention  to  pro- 
secute the  whole  Work  at  once  to  its  completion^  in 
two  volumes,  making  the  first  to  consist  of  what  is 
now  offered  to  the  public  in  this  present  Book,  and 
the  second,  of  the  remaining  subjects  of  the  statute. 
The  writer  has,  however,  strong  reasons  for  chang- 
ing his  plan  as  to  the  manner  of  publishing  his  Work, 
and  has  thought  it  best  to  produce  the  two  parts  as 
separate  treatises,  the  first  whereof,  which  is  that 
now  submitted  to  the  Profession,  contains  the  doc- 
trines and  decisions  respecting  those  portions  of  the 
statute  which  hold  an  affinity  together,  and  the  second 
will  comprehend  the  remaining  Topics  which  are 
more  miscellaneous. 

Since  the  work  has  gone  to  press,  some  few  cases 
have  been  determined  in  the  Courts  of  Law  and 
Equity,  of  which  it  will  be  proper  that  the  Reader 
should  be  reminded,  when  his  attention  is  drawn  to 
the  subjects  to  which  they  relate,  by  the  passages 
connected  with  them  in  this  Work. .  In  that  part  of 
the  subject  of  Parol  and  Extrinsic  Evidence,  which 
is  under  discussion  in  pages  27,  28,  and  29,  the 
Writer  might  have  referred  to  the  case  of  Doe  on  the 
demise  of  Leach  v.  Micklem,  6  East,  486,  as  an  au- 
thority for  some  of  his  positions,  if  that  case  had  then 
been  printed.  The  case  of  Williams  v.  Jones,  just 
reported  in  the  10th  volume  of  Vezey,  jun.  may  be 


VI  ADVERTISEMENT. 

added  by  the  reader  at  the  end  of  the  cases  enumc- 
Side  notes,  rated  in  the  note  in  page  68.  The  subject  of  Auc- 
tions, treated  of  in  pages  112,  lis,  114,  et  seq.  leads 
to  the  consideration  of  the  effect  of  Sale  Notes,  and 
Memorandums  made  by  third  persons,  as  Brokers  or 
Agents.  Unhappily,  a  clear  line  of  doctrine  upon 
this  very  important  topic  is  not  furnished  by  the 
cases.  The  Auctioneer,  in  respect  to  sales  of  goods, 
has  been  considered  as  the  agent  for  both  parties : 
but  a  memorandum  or  entry  made  by  the  clerk,  or 
manager,  of  one  of  the  parties,  seems  to  have  been 
regarded  as  standing  on  a  different  ground  ;  and  his 
putting  down  on  paper  the  names  of  the  principals,  is 
held  not  to  be  done  with  the  same  extent  of  autho- 
rity.  At  least,  this  has  been  so  held  in  a  case  where 
the  Clerk  or  Broker  of  the  Seller  made  the  entry,  and 
the  buyer  was  the  party  chai^d.  See  Symonds  t>. 
Ball,  8  T.  R.  151.  Still,  however,  in  Pucker  v. 
Cammeyer,  1  Esp.  N.  P.  107,  where  the  Broker  of 
the  Seller  made  the  entry,  the  'Buyer  was  held  by 
Lord  Kenyon  to  be  bound  ;  and  his  Lordship  appli- 
ed to  that  case  the  principle  of  Simon  v.  Motivos, 
saying,  that  the  Broker  was  to  be  considered  as  the 
Agent  of  both  parties.  In  point  of  fact,  the  Broker 
had  made  two  sale  notes,  one  for  the  Seller,  and  one 
for  the  Buyer,  and  the  Buyer  had  sent  for  and  accept- 
ed his,  but  the  Chief  Justice  decided  the  case  inde- 
pendently of  that  circumstance.  But  in  a  case  of 
Champion  and  others  v.  Blummer,  jiist  determined  in 
C.  B.  vid.  Bos.  et  Pull.  1st  vol.  N.  R.  it  was  held  that 
such  an  entry  by  the  Seller's  Clerk,  where  the  name 
of  the  purchaser  was  not  entered,  could  not  bind  even 
the  Seller y  the  Buyer  not  being  bound.  Which  case  it 
is  impossible  to  reconcile  with  Rucker  v.  Cammeyer^ 
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unless  the  oommiinic«lion  between  the  Sdler's  Bro- 
ker and  the  Buyer  be  supposed  to  have  had  weight 
with  the  Judge  in  that  case,  or  the  circumstance  of 
the  purdiaser's  name's  not  being  put  down  -  by  the 
Broker  in  the  case  determined  in  the  Common  Pleas, 
be  regarded  as  one  of  the  grounds  of  the  decbion.-«- 
To  this  last  caae,  the  doctrine  laid  down  in  Seton  v. 
Slade,  7  Vez.  jun.  275,  viz.  that  the  signature  of  the 
party  charged,  will  bind  him  without  any  signing  by 
the  other  party,  b  opposed  ;  for  it  is  impossible  to 
think  there  can  be  any  such  distincticHi  between  sales 
of  goods  and  lands  to  this  purpose,  as  is  suggested 
by  the  Reporter's  note  to  the  case  of  Champion  v. 
Plummen  Indeed,  since  the  cases  of  Wain  v.  Waii* 
ters,  and  Egerton  v.  Matthews,  if  any  dbtinction  is 
to  prevail,  it  should  seem  that  there  b  greater  reason 
for  holding  the  actual  signing  by  both  parties  fb  be 
necessary  to  satisfy  the  exigency  of  the  4th  section ; 
of  which  *  sales  of  land'  form  one  of  the  objects.— 
See  tlie  remari^s  in  page  117,  note  58. 

In  a  late  case  of  Stansfield  v.  Habergham,  10  Vez. 
jun.  261,  may  be  read  some  useful  comments^  by 
which  the  form  of  the  conveyance  mentioned  in  the 
note  in  page  340,  as  suggested  by  the  late  Mr.  J. 
Wilson,  in  Habei^faam  v.  Vincent;  for  carrying  into 
effect  the  testator's  intention,  with  respect  to  the  li- 
mitations in  his  will,  b  censured  and  corrected. 

The  first  part  of  die  Reports  by  Messrs. 
ScHOAJLEs  and  Lefkot,  of  Cases  determined  in  the 
Cou&T  of  CuANCERY  in  Ireland,  during  the  time 
of  Lord  Redesd  ALE,  (a  most  valuable  present  to  the 
Profession,  and  which  I  understand  will  be  shortly 
publbhed  in  London)  has  just  been  put  into  my  hand, 
upw  thie  penpal  whereof  it  appears  that  many  of  the 
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poiiits  treated  of  in  this  volume,  either  directly  in  th^' 
text,  or  incidentally  in  the  notes,  have  received  eluci- 
dation from  the  great  knowledge  and  judgment  of  the 
An  agree,  present  Lord  Chancellor  of  Ireland.     In  the  case  of 
Sirning^'an    Clinan  V.  Cookc,  1  Chan.  Ca.  iii  Ireland,  22,  where  A, 
Und^miwt     ^^  public  advertisement,  offered  land  to  be  let  for 
express  the  three  lives  or  thirty-one  years,  and  proposals  having 
certain  the    bccn  made  by  B,  and  accepted,  an  agreement  was  ex- 
reference^i*'  ccutcd  bctwccn  B  and  the  agent  of  A,  authorised 
evidence*^  to  contract  for  him  for  making  a  lease  of  the  lands,  in 
admitted  to  ^hich  afiTeemcnt  the  term  for  which  the  lease  was  to 

prove  the  ^ 

connexion  of  be  made  was  not  mentioned. — A  was  held  not  to  be 

twoinstrU'  n  t-  »  i     • 

menu  with-  bound  to  perform  this  contract,  there  bemg  no  cvi- 
fcrence.  "^  dcnce  in  writing  of  the  term  to  be  demised.     And  as 
there  was  no  reference  in  the  agreement  to  the  adver- 
tisement, parpl  evidence  was  held  not  admissible  to 
connect  the  one  with  the  other  so  as  to  ascertain  the 
term ;  such  evidence  being  opposed  by  the  provision 
of  the  Irish  Statute  of  Frauds,  7  W.  3,  c.  12,  the 
clauses  whereof  are  copied  from  the  English  Statute 
29  Car.  2,  c.  3. 
But  if  Uiere      It  was  agreed  by  his  Lordship,  that  if  the  agree- 
fcrencc,    it  mcnt  had  referred  to  the  advertisement,  parol  evi- 
mftted^to^  dence  might  have  been  admitted  to  show  the  identity 
show  the  i-  Qf  the  advertisement.     He  adverted  to  the  case  of 

dentityofthe 

paper  refer.  Tawncy  V.  Crowthcr,  3  Bro.  6.  c.  318,  wherein  Lord 

red  to. 

Thurlow  had  considered  a  reference  to  the  written 
agreement  as  essentially  necessary,  which  made  them, 
in  his  view,  one  and  the  same  thing,  the  parol  evidence 
being  no  otherwise  necessary,  than  to  identify  the 
thing  produced.  So  far  as  that  case  was  applicable 
to  the  case  before  him,  hb  Lordship  regarded  it  as 
an  authority  for  requiring  a  clear  reference  to  the  ex- 
isting instrument  containing  the  terms;  but  the  gene- 
ral grounds  of  the  decision  of  Tawney  v.  Crowther, 
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m  also  of  Allan  v.  Bower,  3  Bro.  C.  c.  149,  were 
questioned  by  his  Lordship.  See  page  108,  of  this 
Vohime. 

In  the  same  case  of  Clinan  v.  Cooke,  above  refer-  ofthedtflTer- 
red  to,  (see  the  same  Reports  above-mentioiied,  page  ScnTIuSrtP 
138,  et  seq.)  the  reader  will  find  some  observations  of  !I[!*!S*'^'"  ■** 

*  '  fpect  to  re- 

Lord  Redesdak,  very  ilhistrative  of  the  doctrine  of  i>«f*  ^^ 
Courts  of  Equity  treated  of  in  pages  81,  82  and  83,  ting  for  per- 
of  this  volume,  in  respect  to  the  diflSsrence  between  the  defend- 
admitting  parol  evidence  when  offered  by  a  plaintiff  |![J\;^S*5 
to  support  an  application  for  compelling  a  specific  ^^?^  ^  ^* 
performance,  and  when  it  comes  on  the  part  of  a  de* 
fendant,  to  show  a  variance  between  the  agreement 
signed,  and  the  one  really  intended  to  have  been  sign- 
ed.    The  Statute,  said  his  Lordship,  does  not  say 
that  a  'written  agreement  shall  hmdy  but  that  an  un^^ 
"written  agreement  ahatt  not  bhuL     The  equity  to  re- 
sbt  is  left  as  it  was  before  the  Sutute ;  it  does  not 
say  that  if  a  written  agreement  be  signed,  the  same 
exception  shall  not  hold  to  it  that  did  before  the  Sta* 
fute. 

In  page  153,  et  seq.  of  this  Book,  the  Reader  will  whether 
find  the  question,  whether  payment  of  a  part  of  the  ^SSiImiii^ 
purchase  money  is  part-performance,  considered  up-  !!^Jf,'!  !^' 
<m  die  authorities ;  he  will  there  observe,  that  the 
writer  has  concluded  it  to  be  settled  that  a  paymeirt 
of  a  subslanlaal  part  of  the  purchase  money  is  a  pftrt- 
perfbrmance,  and  as  such  takes  the  case  out  of  the 
Statute  of  Frauds  ;  he  wiU  perceive,  however,  that  at 
the  conclusion  of  that  head  a  regret  is  expressed,  that 
such  case  has  not  been  considered  as  open  to  com* 
pensation  and  retribution,  instead  of  being  added  to 
tiie  number  of  exceptions  to  the  Statute.  In  the 
above-mentioned  important  case  of  Cfinan  v.  Cooker 
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Lord  Redcsdale  has  laid  down  a  principle  as  appHca^ 
ble  to  the  doctrine  of  part-performance  which  has 
conducted  him  to  the  decided  conclusion  that  pay- 
ment of  money  is  not  part-performance.  *  Nothing/ 
his  Lordship  said,  ^  is  to  be  considered  as  a  part-per- 
formance which  does  not  put  the  party  into  such  .a 
situation  that  it  is  a  fraud  upon  him  unless  the  agree- 
ment be  performed ;  as  for  instance,  where  posses- 
sion is  taken  the  party  becomes  a  trespasser  if  there 
be  no  agreement  \  in  which  case,  for  the  purpose  of 
defending  himself  against  a  charge  which  might  other- 
wise be  made  against  him,  such  evidence  is  admissi- 
sible ;  and  if  it  be  admissible  for  such  purpose,  there 
is  no  reason  why  it  should  not  be  admissible  through- 
out. But  payment  of  money  is  not  part-performance, 
for  it  may  be  repaid,  and  then  the  parties  will  be  just 
as  they  were  before,  especially  if  repai4  with  interest.' 
The  reader  will  observe  that  this  doctrine  precisely 
correspdnds  with  that  which,  in  page  150  of  this  Work,- 
is  laid  down,  as  furnished  by  the  cases  of  Lacon  v» 
Mertins,  and  Buckmaster  v.  Harrop,  that  to  entitle  a 
party  to  this  equitable  relief  against  the  Statute  on  the 
ground  of  part-performance,  he  must  appear  to  be  in  a 
predicament  to  receive  a  prejudice  by  the  non-per- 
formance. In  Buckmaster  v:  Harrop,  7  Vez.  jun.  347, 
Sir  William  Grant  observes,  that  if  the  vendor  had 
let  the  vendee's  lessee  into  possession,  that  wpuld 
have  been  an  act  by  which  he  might  have  received  a 
prejudice  ^  and  there  are  a  variety  of  cases  to  show 
that  possession  by  the  vendee^  followed  by  an  expen- 
diture in  improvements,  places  him  in  a  situation  to 
demand  a  specific  performance  of  an  unwritten  agree- 
ment by  reason  of  the  prejudice  he  might  receive  by 
the  non«execution  thereof ;    but  the  line  of  reasoning 


ADVERTISEMENT.  XI 

and  inustration  adopted  by  Lofd  Hedetdale  has 
brought  the  simple  act  of  admisaon  into  the  pos« 
session  within  the  scope  of  the  principle.  What 
occurs,  therefore,  in  page  150  of  thb  Work,  should 
not  be  read  without  regard  to  the  controuling  au« 
thority  of  this  Decision  of  the  Chancellw  of  Irelaqd. 

In  the  note  to  page   113  of  this  volume,  cases  when  the  •» 
are  produced  to   show  that  the   authority  of  the  nty  must  be 
agent  to  treat  and  contract  under  the  4th  and  17th  ^       ^^' 
clauses  of  the  Statute  need  not  be  in  writing ;  but 
I  do  not  recollect  that  I  have  adverted  to  the  dif« 
ference  in  the  wording  between  the  sections  regard- 
ing contracts,  and  the  1st  and  Sd,  which  relate  to 
actual  conveyances,  in  respect  to  the  agent's  auttxMri* 
ty,  which,  on  the  last  menticmed  occasions  is  directed 
to  be  in  writing.     This  distinction  was  recognised 
and  established  by  Lord  Redesdale  In  the  same  great 
case  of  Clinan  v.  Cooke. 

As  I  may,  perhaps,  be  judged  to  have  used  too 
much  boldness  in  commenting  upon  the  largeness 
of  Lord  Mansfield's  doctrine  in  his  views  of  this 
great  Statute,  I  am  glad  to  retreat  within  the  shelter 
of  Lord  Redesdale's  authority,  by  which  I  find  my* 
self  supported  in  the  case  of  Shannon  v.  Bradstreet, 
reported  in  the  above  collection  of  Irish  Chancery 
cases  (vid.  pag.  66.)  The  case  of  Lord  Massey  jk 
Touchstone,  which  the  same  Reporters  have  given 
in  a  note  in  page  67,  affords  us  a  jJeasing  specimen 
of  the  legal  orthodoxy  and  judicial  firmness  of  the 
Irish  bench  in  the  manly  discriminating  opinion  pro- 
nounced by  Mr.  Justice  KeDy  in  opposition  to  the 
decisions  of  Lord  Mansfield  in  Yea  v.  Bucknell, 
and  Goodtitle  v.  Biuley,  reported  by  Cowper,  and  ia 
support  of  Lprd  ICenyon's  restoration  of  the^  law  in 


the  case  of  Hodsden  v.  Staple,  2  T.  R.  684.   Whcm. 
the  reader  is  perusing  the  note  in  page  275,  of  thi^ 
Work,  he  is  recommended  to  turn  to  the  said  case 
of  Shannon  v*  Bradstreet. 
Whether      In  which  la^t  mentioned  case  the  reader  will  also 

ptrt-pertor« 

xnance  by  a  find  the  followlpg  material  point  on  the  subject  of 
fife,  with^  a '  part-pcrfornlance.  If  tenant  for  life,  with  a  Icjasing 
CMing,^rf  a  power,  enters  into  an  agreement  by  article,  to  makf 
SracttonSe  *  ^^^^^  pursuant  to  his  power,  this  agreement  shall 
a  lease  by  bind  the  rcipainder  man,  for  the  making  of  the  con* 

▼irtue  of  hi»  .      •  i        .   n  n       .        •  t  ,  , 

power,  wiu  tfact  withoi|t  foUowmg  It  up  by  an  actual  lease  is  to 
inlander  ^'  be  classed  under  (he  cases  of  defective  executions^ 
°^*  in  which  Equity  will  relieve  where  they  stand  on  vat 

Juable  consideration,  and  pot  of  simple  non-execution, 
in  which  Equity  cannot  give  relief.     Suppose,  then^ 
that  article  had  been  out  of  the  way,  and  the  contract 
had  rested  on   parol,  agreement,   could  a  part-per* 
formai^ce  by  the  tenant  for  life  only  bind  the  re- 
mainder man  ?  This  would  raise  a  question  upon  the 
Statute  of  Frauds,  and  upon  this  Lord  Redesdal^  iur 
clined  to  be  of  opinion  that  the  tenant  for  life  would 
be  bound  according  to  the  extent  of  his  interest,  but 
that  the  remainder  man  might  protect  himself  un- 
der  the  Statute ;  for  the  ground  of  the  efficacy  of  part? 
performance  is  fraud,    and  fraud  is  personal,   and 
could  hardly  be  made  to  extend  to  the  remainder 
man. 
Of  the  be-      In  note  27,  page  64,  et  seq.  of  this  volume,  I  have 
?ation8.    ^'  collected  and  contrasted  the  authorities  on  die  effect 
of  a  bequest  to  relations.     I  had  overlooked  the  case 
of  Titcher  v.  Biles,  1  T.  R.  435,  on  that  subject ; 
but  my  attention  has  been  since  called  to  it  by  the 
liote  of  Messrs.  Schoales  and  Lefroy,  in  page  113, 
pf  the  a|[>ove-mentioned  collection.      The  testator 
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bequcatfied  to  his   aeyeral  relations.  A,  B,  C,  &c» 
pecuniaiy  legacies,  and  after  some  other  bequests 
he  devised  the  residue  of  his  real  and  personal  estate 
to  his  wife  for  life,  with  power  for  her  to  dispose 
thereof  by  her  will  ^'  to  and  amongst  all  such  of  ^lis 
relations  as  should  be  living  at  his  decease,  in  such 
shares  as  his  wife  should  think  proper."    The  wife 
ai^rain  ei  to  the  lessor  cf  the  plaintiff;  and  ope  ob- 
jection to  the  execution  of  the  power  was»  that  the 
wife  could  only  give  to  a  relation  who  wouM  take 
within  the  degrees  mentioned  in  the  statute  oC  dis« 
tributions,   and  that  the  wmd  'relations^  had  re- 
ceived this  construction  hi  Harding  v.  Glyn,  1  Atk* 
469,  and  inHands  v.  Hands,  at  the  Rolls,  24  June» 
1783;  but  .the  court  held  the  appointment  to  the 
lessor  of  the  plaintiff  good;  that  it  was  a  disctetiona* 
ry  power,  and  might  be  exercised  m  fevour  of  any 
one  relation ;  and  Lord  Mansfield,  in  givuig  judg. 
ment,  observed,  that  ''  if  the  wife  had  died  without 
making  an  appointment,  it  would  have  been  a  trust, 
and  would  have  devolved  on  the  court,  who  must 
have  been  governed  by  the  statute  of  distributions.'^ 
In  the  case  of  Mahon  v.  Savage,  1  Chan.  Ca.  in 
Irebnid,  Temp.  Lord  Redesdale  112,   it  was  oh* 
served  by  the  Chancellor,  that  where  the  bequest 
Is  general  to  rehtianSy  it  must  be  void  tot  uncer- 
tainty, or  the  court  must  call  in' the  aid  of  the  statute 
of  distributions  to  restrain  it ;  and  his  Lordship  re. 
cognised  the  distinction  between  a  discretionary  trust 
for  distribution  among  relations,  and  a  general  be* 
quegt  to  and  among  rehuions.     It  was  by  the  same 
case  resolved,  that  where  there  is  a  legacy  to  the 
executor  to  be  distributed  among  the  poor  relations 
flf  the  testator,  a  relation  who  was  poor  at  the  time 
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of  the  testator's  deaths  but  became  rich  before  dis- 
tribution,   was  not  entitled.     It  was  further  held, 
that  if  a  poor  relation  died  before  distribution,  his 
claim  was  not  transmissible  tp  his  personal  repre* 
sentative ;  and  furthermore,  that  where  a  perscm  had 
power  of  distribution  among  poor  relations,  he  might 
distribute    among  all  poor  relations,    however  re? 
mote ;  but  where  the  court  was  called  upon  to  dis- 
tribute,  in  failure  of  the  person  so  empowered,  it 
would  confine  itself  to  relations  within  the  statute  of 
distributions. 
Parol  eyi-      To  assist  the  reader's  apprehension  of  the  doctrine 
nlt^d  jJ     of  admitting  parol  evidence  to  show  the  contents 
^sSon  wid  ^  instruments  suppressed,  and  of  the  presumption 
spoliation,     against  a  spoliator,  he  is  referred  to  L|Ord  Redes- 
dale's  observaticMis  in  Bowles  v.  Stewart,  in  the  said 
collection  of  Irish  cases,  page  5222 ;  and  see  page  85, 
of  this  volume. 
As  to  the      To  the  same  judicious  compilation  above  men- 
^fy  in"  cal  tioned,  I  am  indebted  for  the  opportunity  of  refer- 
aes  of  dcfec-  ^^  ^iv  readers  to  the  case  of  Wilkie  v*  Holmes, 

tiTC    ezecu-         o        i^  > 

tionofwuu  the  perusal  of  which  will  afford  illustration  and 
confirmation  to  the  distinction  drawn  in  page  331  of 
this  work,  on  which  the  principle  upon  which  equity 
aids  the  defective  execution  of  a  will  is  supposed  to 
turn.  By  a  settlement,  power  was  given  to  husband 
and  wife  by  deed,  and  to  the  survivor  by  will,  to  be 
duly  executed^  to  charge  the  lands  setded  with 
3000/.  such  charge  by  will  to  be  only  for  payment 
of  their  or  either  of  their  debts,  or  for  younger 
children.  The  wife  surviving,  by  will  executed  in 
the  presence  of  two  witnesses,  charged  the  estate 
with  her  husband's  debts  and  her.  own  debts,  and 
700/.  a-piece  to  two  daughters,  if  her  personal  cst 
tate  should  be  insufficient  for  those  purposes.     Ixmi 
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Mzfthviekcy  Chancellor ^  was  of  opinion,  that  the  will 
was  not  duly  executed  within  the  meaning  of  the 
power,  but  that  the  court  ought  to  aid  the  defective 
execution,  in  favour  of  the  creditors  and  younger 
children,  considering  their  claim  as  under  the  set- 
tlement, and  the  mode  of  executing  the  power  as 
depending  on  the  settlement,  and  not  on  the  Statute 
of  Frauds,  except  as  the  words  duly  executed  were 
construed  by  reference  to  that  Statute*  But  if  this 
had  been  a  voluntary  execution  of  the  power,  and 
not  for  payment  of  debts,  or  other  valuable  and 
meritorious  consideraticMi,  it  must  have  stood  on  its 
own  ground,  and  could  not  have  been  supported. 
See  the  above  case  under  the  name  of  Wilkie  v. 
Holme,  1  Dick.  163. 

In  page  126,  the  Reader  will  find,  that  on  a 
slender  foundation  (being  the  only  one  which  exist- 
ed when  that  page  was  written)  I  have  supposed  a 
contract  for  the  growing  produce  of  land,  as  being 
made  in  prospect  of  severance^  not  to  be  for  any  in-, 
teresc  in  the  land  itself,  and  so  not  to  fall  within  the 
fourth  section  of  the  Statute.  A  case,  however,  was 
determined  last  Trinity  Term,  in  the  Court  of 
King's  Bench,  (vid.  6  East,  602,  Crosby  v.  Wads- 
worth)  which  has  decided  the  law  otherwise,  and 
placed  such  a  contract  within  the  reach  of  the  fourth 
section  of  the  Statute,  as  being  a  contract,  or  sale 
of  an  interest  in,  or,  at  least,  an  interest  concerning 
lands.  The  subject  matter  is  to  be  considered  with 
reference  to  the  time  of  the  bargain,  when  the  crop 
was  an  unsevered  portion  of  the  freehold.  In  the 
case  last  above  alluded  to,  it  was  observed,  that  the 
Statute  does  not  expressly  and  immediately  vacate 
contracts  concerning  land,  if  made  by  parol,  but 
that  it  only  precludes  the  bringing  of  actions  to  en- 
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fiirce  them  bj  charging  the  coatiacting  party,  or 
hiB  representatires^  on  the  ground  ci  such  contract, 

» 

and  of  some  supposed  breach  thereof^  which  de- 
scription of  action,  in  the  contemplation  of  the  Sta* 
tute  does  not  properly  api^  to  a  caUateral  action 
brought  upon  the  presumed  title  derived  from  such 
parol  sale,  as  an  action  of  trespass,  complaining  of 
an  injury  to  the  possesion  of  the  plaintiff.  But  it 
was  considered  by  die  Chief  Justice,  in  delivering 
die  opinion  of  the  Court,  (and  upon  that  view  of 
the  doctrine  the  case  was  decided)  that  though 
such  contract,  if  executed,  b  not  to  be  treated  as 
a  milKty,  and  as  vacated  by  the  Statute,  yet  that 
while  it  remains  executory  and  in  fieri,  it  is  com* 
petent  to  the  seller,  under  cover  of  this  Statute,  to 
retract  his  bargain,  and  to  discharge  it  by  parol,  be^* 
fore  any  act  is  done  towards  carrying  the  agree- 
ment into  effect.  His  Lordship  proceeded  to  give 
tlie  true  reason  on  which  Poulter  v.  Killingbeck  (vid. 
1  Bos.  &  PuU.  397)  was  grounded ;  the  contract  in 
which  case,  though  it  originally  concerned  an  inter-^. 
est  in  the  land,  ceased  to  do  so  after  the  agreed 
substitution  of  pecuniary  value  for  the  specific  pro- 
duce :  it  was,  ariginalfyy  said  his  Lordship,  an  agree- 
ment to  render  part  of  a  severed  crop  in  lieu  of  rent ; 
and  by  a  subsequent  agreement,  it  was  changed  to 
money,  instead  of  remaining  a  specific  render  of 
{»t)duce. 

^*^  The  Reader  is  recommended^  while  he  is 
proceeding  through  this  Jdvertisementy  to 
turn  to  the  corresponding  passages  in  the 
volume^  and  make  references  to  the  respec-^ 
tive  additions  and  corrections^  to  which  his 
particular  attention  is  above  directed. 

MichaalmM  Tenn,  1805. 
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A  DIVERSITY  of  sentiment  has  prevailed  with 
respect  to  the  utility  of  the  great  Statute  of  Frauds 
and  Perjuries,  in  relation  to  some  of  its  provisions. 
In  the  much  considered  case  of  Wyndham  v,  Chet- 
wynd,(a)  Lord  Mansfield  declared  his  opinion  to  be, 
that  this  Statute  was  not,  as  had  been  generally  sup- 
posed, drawn  by  Lord  Hale,  any  further  than  per- 
haps by  his  leaving  some  loose  notes,  which  were  af- 
terwards unskilfully  digested.  And  in  another  place 
he  observes,  that,  "  the  Statute  was  meant  to  be  a 
guard  against  fraud,  and  in  theor}*  it  seemed  to  be  a 
strong  guard ;  in  practice  it  might  be  some  guard ; 
but  it  was  his  belief,  that  more  fair  wills  had  been 
destroyed  for  want  of  observing  its  restrictions,  than 
fraudulent  wills  obstructed  by  its  caution.  In  all  his 
experience  at  the  Court  of  Delegates  (and  he  had 
heard  the  same  from  many  learned  civilians)  he  never 
knew  a  fraudulent  will  that  was  not  legally  attested.* 
Courts  of  justice  ought  to  lean  rather  against,  than 
in  support  of,  too  rigid  formalities."  Lord  Camden^ 
a  venerable  authority,  in  a  subsequent  case,(A)  dis- 
sented from  the  opinion  of  Lord  Mansfield,  as  above 

stkted. 

More  will  be  said  in  a  properer  place  upon  the  points 
of  controversy  in  these  cases  \  at  present,  by  way  of 
restoring  the  equilibrium  of  authority  on  the  ques- 
tion respecting  the  general  utility  of  the  Statute  in 

(a)  M.  T.  31  G.  3.    (*)  Hindon  v.  Kersey,  East,  T.  5  G.  3. 
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this  branch  of  its- provisions^  let  mc  cite  the  word* 
of  the  last-mentioned  Chief  Justice  :  "  Many  fraudu-^ 
knt  wills  have  been  made  since  the  Statute,  and 
all  formally  executed,  no  doubt,  and  I  am  afraid 
these  frauds  will  continue  to  the  end  of  time  ;  for 
what  law  can  totally  extinguish  wickedness,  and  re- 
form mankind  ?  But  if  a  law  is  to  be  slighted,  be- 
cause it  does  not  entirely  eradicate  the  mischief  it 
was  made  to  prevent,  no  law  whatever  can  escape 
censure.  Many  bad  wills  have  been  made,  but  w^ho 
can  tell  how  many  hare  been  prevented.  The  de- 
sign of  the  Statnte  was  to  prevent  wills  which  ought 
not  to  have  been  madfe,  and  always  operates  silently 
by  intestacy.'' 

There  certainly  appear  to  be  some  inaccuracies  in 
the  penning  of  the  Statute.  It  is  observed  in  a  note 
in  Douglas'  Reports,(c)  that  "  the  Statute  of  Frauds 
tv'as  often  supposed  to  have  been  made  upon  great 
consideration  ;  on  an  attentive  pcrusaf,  however,  it 
would  not  be  found  to  be  very  accurately  penned ; 
and  to  confirm  his  remark,  the  writer  noticed  the 
variance  between  the  two  clauses,  prescribing  the 
solemnities  necessary  to  the  execution  and  to  the  re- 
vocation of  wills,  which  will  be  stated  and  comment- 
ed upon  hereafter,  in  the  proper  place.  Intimations 
of  inadvertency  in  the  composition  of  the  Statute 
have  also  fallen  from  the  bench,  (rf)  With  all  its 
faults,  however,  it  has  had  the  strongest  testimony 
in  its  favour. 

Towards  the  end  of  the  beneficial  life  of  the  late 
Lord  Kenyon,  his  long  experience  in  courts  of  equi- 
ty and  law  led  him  to  observe,  that  if  was  of  the 
greatest  importance  to  preserve  unimpaired  the  seve- 

(c)  P.  244.  id)  2  Vcz.  jun.  662. 


Tal  provisions  of  the  Statute  of  Frauds,  which  was 
ene  of  the  wisest  laws  in  our  Statute  book.(r) 

With  regard  also  to  the  propriety  of  adhering  te 
the  letter  of  the  Statute,  some  difference  of  opinion 
has  prevailed  among  great  lawyers.  Lord  Mans- 
field, with  his  usual  largeness  of  doctrine,  showed 
an  inclination  to  make  the  Statute  bend  to  the  princi- 
pies  of  natural  equity,  to  which  he  seemed  to  think 
a  strict  application  of  the  provi^ns  of  the  Statute 
was  opposed.  And  it  was  the  remark  of  Lord  Chief 
Justice  Wilmot,</)  that  "  had  the  Statute  of  Frauds 
always  been  carried  into  effect,  according  to  the  let- 
ter, it  would  have  done  ten  times  more  mischief  than 
it  has  done  good,  by  protecting  rather  than  -prevent- 
ing  frauds."  In  opposition  to  these  sentiments,  con- 
cerning the  effect  which  ought  to  be  given  to  the  Sta- 
tute, it  should  be  mentioned  and  remembered,  that 
Lord  Chancellor  Cowpet  declared,  that  he  had  al- 
ways been  tender  of  laying  open  that  wise  and  just 
provision  which  the  Parliament  had  made  by  this 
Statute  ;  and  that  Lord  Hardwicke  was  of  opinion, 
Uiat  courts  ought  to  avoid  making  large  and  liberal 
constructions  to  take  cases  out  of  the  Statute  of  Frauds. 
Thus,  too,  the  lateLord  Kenyon  has  remarked,(g') 
that  it  was  extremely  to  be  lamented,  that  exceptions 
were  ever  introduced  in  construing  the  Statute  of 
Frauds  ;  "  it  is,"  continued  the  same  Judge,  "  a  veiy 
beneficial  Statute,  and  if  courts  had  at  first  abided  by 
the  strict  letter  of  the  act,  it  would  have  prevented  a 
multitude  of  suits  which  have  been  brought."  An 
observation  to  the  same  effect  was  made  by  Mr.  Jus- 
tice Grose. (^)     And  the  late  Lord  Rosslyn  declared, 

(0  1  East,  194.        (/)  3  Burr.  1921.  C^)  7  T.  R.  204 

(A)  5  T.  fi.  63,  and  7  T.  R.  16. 
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the  bent  of  his  mind  to  be  strongly  in  favour  of  the 
wisdom  of  the  Statute,  and  at  variance  with  the  cases 
which  intrenched  upon  it.  Of  which  opinion  was 
also  the  late  Lord  AlvanIey.(0  Any  distinction  be- 
tween the  courts  of  law  and  equity,  in  construing  the 
Statute,  was  discountenanced(^)  by  an  able  Judgt!  of 
the  Court  of  King's  Bench,  sitting  for  the  Chancel- 
lor, though  perhaps  the  fashion  of  that  Judge's  legal 
opinions  inclined  him  to  establish  this  judicial  con- 
formity, rather  by  relaxing  the  strictness  of  legal 
than  by  narrowing  the  botmds  of  equitable  interpret 
tation.(l) 

To  this  list  of  learned  advocates  among  the  Judges 
on  behalf  of  the  Statute,  may  be  added  the  name  of 
Sir  James  Mansfield,  who,  in  the  case  of  Anstey  r, 
Marden,  1  New  Rep.  132,  has  declared,  tliat,  upon 
general  principles,  no  one  can  wish  to  restrain  the 
operation  of  the  Statute  of  Frauds. 

Such  has  been  the  diversity  of  opinion  among  these 
eminent  persons,  both  on  the  general  merit  and  use- 
fulness of  the  Statute  of  Frauds,  and  on  the  principle 
of  construction  which  ought  to  govern  its  applica- 
tion. Where  great  opinions  are  so  balanced,  there 
is  less  authority  to  restrain  an  ordinary  man  from  of- 
fering: his  own. 

(i)  See  his  judgment  in  Forster  v.  Hale,  712.  (k)  1  Vez. 
jun.  333. 

(1)  The  construction  of  the  statute  ought  unquestionably  to 
be  the  same  in  all  Courts  ;  but  perhaps  the  learned  Judge  went 
too  lar  in  assimilating  the  course  of  these  different  tribunals  in 
the  application  of  the  Statute.  Observe  the  remarks  of  the  pre« 
sent  Chancellor,  in  the  late  case  pf  Cpoth  v,  Jackson,  6  Ve&. 
jun.  39. 
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It  seems  to  be  the  proper  object  of  every  sound 
system  of  laws,  not  only  to  provide  for  the  protec- 
tion of  right  and  punu»hment  of  injury,  but  so  to 
improve  the  very  position  of  society,  as  that  the  me- 
chanical impulse  of  its  own  interest  may  propel  it  in  a 
direction  towards  faithful  and  honourable  behaviour. 
When  we  regard  the  laws  of  a  state  with  a  reference 
to  their  connection  with  manners,  they  appear,  as  a 
system,  to  have  a  sort  of  moral  direction  or  bearing, 
and,  if  the  expression  may  be  allowed,  a  certain  or- 
der of  sympathies  impressed  upon  them  by  the  na- 
tional character  which  preserves  and  is  preserved  by 
public  opinion  and  an  intelligent  self-interest,  in  a 
salutary  reciprocation  of  action  and  reaction. 

The  laws  of  England  have  this  moral  character, 
and  the  feature  most  remarkable  in  that  character  is 
an  antipathy  to  fraud  and  deceit.  The  robust  tem- 
perament of  our  early  progenitors,  while  it  qualified 
tliem  to  repel  violence  by  violence,  aflforded  them  no 
protection  against  artifice  and  circuity.  Their  first 
essays  in  legislation  were  directed  by  their  prevailing 
anxieties;  the  article  of  covin  was  therefore  the 
principal  title  of  their  conservative  jurisprudence, 
and  their  abhorrence  of  subtlety  carried  them  at  once 
beyond  the  object  of  punishment,  to  the  methods 
of  prevention.  In  the  first  rudiments  of  our  law  was 
comprised  this  notable  aphorism — that  fraud  and  co- 
vin vitiate  every  title,  and  even  right  itself  is  turned 
into  wrong  by  circumventing  to  obtain  it.  Thus  de- 
ceit was  rendered  self-destructive,  and  treachery  its 
own  betrayer  ;  our  infant  jurisprudence  grasped  the 
serpent,  with  an  arm  like  that  of  the  cradled  Hercu- 
les. Multiplied  opiK)rtunities  of  deceit  in  this  more 
Qomplex  state  of  society  have  called  for  more  arti- 
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ficial  modes  of  defence  ;  for  fraud  improves  with  ttn 
equal  progress  in  malignity  and  in  dexterity.  Not 
only  fraud,  therefore,  but  the  temptation  to  fraud, 
and  the  practicability  of  its  purposes,  have  been  the 
object  of  prevention  to  the  more  exercised  p6licy  of 
modem  jurisprudence,  and  it  has  been  among  its 
best  directed  efforts  to  impose  such  requisites  upon 
all  private  transfers  of  property,  as,  without  being 
hindrances  to  fair  transactions,  may  be  either  totally 
inconsistent  with  dishonest  pitijects,  or  tend  to  mul* 
tJply  the  chances  of  detection. 

Nor  does  the  frequent  overthrow  of  fair  transac- 
tions, arising  from  the  neglect  of  these  formal  re- 
quisites, furnish  any  sound  argument  against  them. 
If  they  obstructed  commercial  negotiations,  they 
would  be  objectionable  on  grounds  of  public  expe- 
diency ;  but  partial  instances  of  loss  and  disappoint- 
ment to  well  intentioned  individuals  (improperly 
called  cases  of  hardship)  imputable  to  their  own  neg- 
ligence, or  a  confident  rejection  of  the  proposed 
means  of  their  security,  are  no  rational  answer  to 
the  reason  of  a  rule  of  public  policy  and  general 
operation.     Formal  observances  required  by  law  to 

give  notoriety  and  assurance  to  the  negotiations  of 
property^  niay,  it  is  true,  incumber  the  transactions 
they  are  applied  to :  society,  as  it  advances,  is  fol- 
lowed by  a  lengthening  train  of  formalities :  but  this 
exigency  of  our  more  complex  condition  must  re- 
ceive the  blame  of  the  inconvenience,  while,  for  the 
safety  produced  by  these  legal  forms  of  authentica- 
tion, so  greatly  overbalancing  the  inconvenience, 
we  are  to  tliank  the  vigilant  caution  of  our  legisla- 
tors, who  have  had  wisdom  to  increase  protection  as 
the  danger  has  increased. 
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This  object  of  protection  against  fraud  is  greatly 
promoted  by  enhancing  the  peril  of  exposure, 
which  will  often  operate  to  frighten  it  from  its  pur- 
pose, and  may  sometimes  render  a  man  honest 
from  detain  Something  like  this  way  of  con^ 
sidering  the  efficacy  of  the  Statute  of  Frauds,  ap- 
pears to  have  suggested  to  the  late  Lord  Camden 
his  defence  of  the  testamentary  clauses  against  the 
censure  of  Lord  Mansfield.  "  The  design  of  the 
Statute,"  said  that  eminent  Judge,  **  was  to  prevent 
wills  which  ought  not  to  have  been  made,  and  al- 
ways operates  silently  by  intestacy."  An  observa- 
tion which  well  explains  the  true  spirit  of  the  act 
in  respect  to  its  clauses  concerning  wills,  and  leads 
to  a  just  comprehension  of  the  reason  of  its  other 
provisions  for  authenticating  the  transactions  relat- 
ing to  property.  By  requiring  a  more  ostensible 
procedure,  disheartening  difficulties  are  thrown  in 
the  way  of  fraudulent  dealings,  and  it  is  to  be  hop- 
ed, that  in  jsome  degree  our  very  thoughts  are 
thereby  diverted  from  the  contemplation  of  pur- 
poses, the  accomplishment  of  which  is  removed  to  so 
discouraging  a  distance,  i^nd  hazarded  by  so  much 
exposure. 

Laws  which  thus  proceed  on  a  principle  of  pre* 
vention  in  their  primary  operation,  and  aim  at  the 
destruction  of  artifice  bv  the  silent  subtraction  of 
its  means,  may  be  expected  to  have  some  influence 
upon  the  habit  of  the  mind,  and  to  infuse  some  por- 
tion of  health  and  vigour  into  the  system  of  public 
morals.  But  the  success  of  such  preventive  luwg 
principally  depends  upon  the  uniformity  and'  preci- 
sion with  which  they  are  administered.  Where  a 
legislative  provision  looks  straight  at  the  suppression 
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of  notorious  offences  by  regulations  and  penaJties 
of  obvious  expediency,  ambiguity  of  interpretation 
and  a  waivering  apprehension  on  the  part  of  the 
subject  of  his  civil  duties,  do  not^lways  result  from 
occasional  relaxations  of  legal  strictness  in  favour 
of  particular  cases  of  hardship  or  compassion  ;  but 
where  a  law  is  made  with  an  indirect  application  to 
the  exigences  of  society,  imposing  a  positive  rule, 
in  itself  indifferent,  and  of  which  the  wisdom  is 
discernible  only  in  its  oblique  and  ultimate  tenden- 
cies, if  th^  rule  be  once  loosened  from  the  letter  of 
the  Statute,  it  serves  only  to  distress  legal  questions 
with  fluctuating  criteria,  and  may  convert  provisions 
which  were  designed  to  assist  truth  with  testimony, 
and  to  promote  simplicity  of  dealing,  into  a  pro. 
lific  source  of  technical  niceties  and  abstruse  dis- 
tihctions.  An  administrator  of  the  laws  ought  not  to 
aim  phatnesthai  philanthropoteros  tou  nomou  ;  for  the 
true  compassion  of  the  law  is  to  prevent  cases  of 
compassion  from  recurring.  That  indulgence  is  but 
treacherous  lenity,  which,  by  departing  from  known 
rules,  leaves  men  in  uncertainty  as  to  means  of 
their  security,  and  destroys  confidence  by  the  mis- 
direction of  feeling. 

It  was  said  by  Lord  Hobart,(/)  "  that  it  is  better 
to  admit  a  mischief  in  particular,  even  against  the 
law  of  nature,  than  an  inconvenience  in  general." 
And  by  a  living  Judge  of  equal  reputation,  the  spirit 
of  our  Statutes  against  fraud  has  been  well  defined 
with  his  own  characteristic  grace  of  expression  :(m) 
"  It  certainly  may  happen,  that  a  bona  fide  case  may 

(/)  Hob.  234.  (m)  Robinson's  Reports  of  Admiralty 

Cases,  221. 
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Incur  the  penalty  of  the  law,  and  may  become  the 
victim  of  a  general  policy  anxious  to  prevent  the 
possibilities  of  firaud,  and,  therefore,  active  in  pre^ 
venting  modes  of  dealing  which  are  grossly  liaUe  to 
abuses  of  that  kind,  though  the  particular  transac- 
tion may  not  be  directly  impeachable." 

To  have  the  sancticxi  of  such  men  in  support  of 
the  general  credit  of  these  laws  for  the  prevention  of 
fraud,  and  of  the  principle  upon  which  the  adjudi- 
cations upoQ  the  Statute  in  question  will,  in  the 
succeeding  pages,  be  attempted  to  be  explained  and 
criticised,  was  an  object  of  importance  to  the  Writer; 
And  with  such  sanction  he  seals  his  observations 
on  this  head. 
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BOOK  1. 

ON   THE  nOTItlOllS  OF  THK  STATITrS}    WUSEEBT    VlUt<MI 

•    •  •  •   • 

AND  ftlONINO   ARB    MADE     NECSaSAET    TO    THE    TAUDrCt- 
OV  INSTRUMENTS. 

fcltAPTER  1. 

Creneral  Ihtndttctory  ObtervatiwiM  m  the  MndMtibUUy  ^  FgrU 

mid  ExtrhuK  Evidtnce. 

PART  I. 

A.S  some  of  the  leading  and  most  efiicacaoiis  provisknt  of  the 
EtEtute  of  frauds  and  peijuriesy  have  for  their  object  the  exchi- 
akMi  of  parol  endence  on  certain  subjects,  and  as  it  is  intended 
to  treat  of  these  branches  of  the  statute  in  a  consecutive  o»dcr» 
tx  the  sake  of  the  connection  and  analogy  betveen  thenif  and  to 
mnke  them  the  subject  of  the  first  of  the  two  books  into  wluch 
tiie  whole  work  is  divided,  a  preliminary  discussion,  such  astht 
tkk  of  this  chapter  announces,  seemed  very  proper  to  prepaio 
the  reader  for  understan<&ig  the  effect  of  this  part  of  the  atE« 
tute  upon  the  sdence  and  practice  of  the  law. 

Before  the  statute  of  the  39  Car.  II.  was  enacted,  few  con^ 
tracts  or  dispositioos  relating  to  real  or  personal  property,  were 
required  by  our  laws  to  be  in  writing.  The  alienation  inter  vrvot 
of  property  lying  in  grant,  as  rights  and  future  interests,  and  that 
vpcdei  of  real  property  *to  which  the  name  of  incorporeal  he« 
reditament  applies,  was  always  authenticated  by  the  legal  so* 
lemnity  of  a  deed.  The  33  H.  8.  c.  1 »  which  gave  to  the  owners 
of  lands  a  partial  power  of  disposing  of  their  estates  by  will,  #> 
rected  such  will  4o  be  declared  in  writing ;  but,  until  the  great 
statute  of  which  we  are  treating  was  passed,  no  contracts  tieededi 
except  where  some  customary  law  interfered,  a  written  testi* 
mony  of  their  esiistence,  and  t|ie  transfer  even  of  estates  in  land 
was  complete  by  a  symbolical  delivery  in  the  presence  Of  the 
neighbours,  without  any  written  instrument  of  authentication, 
however  usual  and  useful  the  precaution  might  be  of  recording 
the  transaction,  by  what  was  termed  the  charter  of  fooSment 
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Of  the  effect       In  th©  case  of  PillaiiS'.  apd  Rose  v.  Van  Mierop  and  Hop- 
validStinf  *"  ^^"^  (*)  ^'  seemed  to  be.tlie  opinion  of  the  bench,  that  where  the 

contracts  in    contract  was  m*  writittg}  the  necessity  for  any  valuable  considera- 
the  civil  IsL^^  "*•*'*« 

and  in  our      ^ion  for  its  'stiBport  was  supersedcd>  and  it  was  asked  by  Lord 

own.  M ansfieMj  whether  any  case  coold  be  fonnd  wherein  th^  under- 

.-tSCl^ng.hblden  to  be  a  nudum  pactum  yrd&  in  writing.    The  deci- 

;.    *S.Von  of  the  judges  however,  in  that  case,  was  grounded  on  ^heir 

'  •*.  >  *.  ■  '  common  opinion,  that  the  promise  in  question  vras  in  fact  sup- 
•   •    •  « 

•   ported  by  a  valid  consideration.     But   Mr.  J.  Wilmot  went  at 

large  into  some  collateral  reflexions  upon  the  case,  and  declared 
an  opinion  (after  stating  that  opinion  to  be  the  re&ult  of  considera- 
ble inquiry),  that  the  notion  of  nudum  pactum  came  into  our.lavr 
from  the  civil  latir,  for  which  he  cited  Vinnius  in  his  third  boo^t 
tit.  de  Oblig.  4to  edit.  596.  But  %Tith  due  respect  to  so  high  an 
^  Opinion,  we  may  be  permitted  to  doubt  whether,  though  the 

itiaxim  of  ex  nudo  pacto  non  oritur  actio^  may 'in  phrase  be  an 
echo  to  the  civil  law,  the  nudum  pactum  was  understood  in  that 
law  as  it  is  in  our  own.  .  , 

*  'The  obHgatio  ex  Contractu  in  the  law  <^  Rome,  seemed,  in  no 
•  [  3  J  case,  to  o^ce  its  validity  to  the  consideration.  The  *stipalatory 
ferms  indeed,  necessary  by  that  law  to  render  the  promise  bind- 
ing where  the  contract  was  in  verbis j  seem  to  have  been  invented 
,  to  answer  the  saine  purpose,  as  the  consideration  in  our  contracts 
-^to  shew  the  engagement  to  have-  been  entered  into  with  deli- 
beration and  reflexion.  This  coincidence  in  the  object  has,  per- 
haps, led  to  the  inference  of  a  similarity  in  the  modes  whereby  it 
is  endeavoured  to  be  effectuated.  How  £Kr  and  in  what  cases 
writing  gave  to*  an  agreement  the  quality  of  an  actionable  contract 
in  the  civil  law,  is  an  inquiry  not  materially  connected  with  the 
present  subject ;  it  may  be  observed,  however,  that  although  obli- 
gatory contracts  are  usually  distributed  by  the  Roman  jurists  un- 
der four  denominations,  viz.  such  as  are  contracted'attf  re  out 
verbis  aut  Uteris  aut  consensu^  yet  the  ob&geuio  Uterarum  seems  to 
have  been  only  binding  by  virtue  of  the  confirmation  afforded  by 
the  writing  as  testimony  of  a  valuable  contract,  and  not  as  operat- 
ing by  its  intrinsic  force  6r  instrutnental  solenmity.  (1)    So  that 

{a)  $  Bwr.  16^* 

(\)  As  far  as  I  have  found  leisure  to  cofisult  the  commentators  of  the 
civil  laW|  I  have  not  been  able  to  diacover  any  dear  ground  for  the  ob' 
nervations  on  thb  head>  made  by  Mr.  J.  Wilmot  in  the  case  cited  in  the 
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in  derivuig  *the  eifieacf  of  a  written  in^rument  in  our  law  fh>m 

tbe  example  of  the  imperial  inadtutMHw^  we  aftsome  a  &et  in  *re->      *  t  S  ] 

spect  to  the  dvtt  HtwitseU^  not  agreeable  to  the  expositions  of  its 


fext    I  find  no  aulhtyrity  for  saying,  tAit  (n  any  staj^e  or  period  of  tke 
Roman  jurisprudence,  a  proxniie  or  contraet»  by  beinj^  committed  t6 
writing,  derived  its  obligatoiy  Ibrce,  exclasirely  and  purely,  from  that 
eircumstance.      "  Ex  scripiara  non  natciiar  obligaiio  et  actio,  ted  probo' 
Ho  tqntum  dnumitur  quod  aliud  negotium  ex  quo  chligaitio  tt  actio  ntudimr 
inter  actorem  et  reum  interce^ti'iif"     Ifeineecitu  JSletn.  jMr.  Ub.  3.  tit,  22- 
.  de  literamm  ohligationibut.     And  from  the  Commentaries  of  Vimrim, 
lib.  3.  tit.  22.  we  may  collect  by  a  careful  perusal-— Aat  the  Uterarum  oif" 
Ugatio  then  takes  place  when  a  person  by  a  writing,  delivered  by  him 
to  another,  in  virtue  of  their  mutual  consent,  confesses  that  he  has  bor- 
rowed and  received  from  him  to  whom  he  so  delivers  it,  a  certain  sum 
which  in  fact  perhaps  he  has  never  received,  and  hath  suffered  two  years 
(formerly  five  years,  but  reduced  to  two  by  Justinian)  to  elapse  without 
retracting  his  confession.    With  theae  eireumstanoes  of  corroboration, 
a  writing  may  become  binding^  «e ;  m)r  is  it  aecessaiy,  that,  to  have 
this  force,  it  should  be  aathenticaled  by  any  poblk  act  or  notarial  so* 
lemnity.    Any  written  Instrument,  accompanied  by  the  circumstances 
above  mentioned,  was  possessed  of  this  binding  efl&cacy.    iHit  then  H 
aaust  be  founded  on  mutual  consent,  nam  tine  conventione  nulla  ex  eon* 
iraetu  odiigatio  ;  and  it  must  contiun  an  express  confession  of  a  debt, 
and  that  not  of  any  debt,  but  of  a  debt  arising  from  a  loan^  and  the  groond 
of  the  debt  should  be  set  forth.    And  by  the  same  author  it  appean^ 
iSkat  the  true  distinction,  as  to  their  fbrce.and  operatltn,  betweea  Wri- 
tdngs  containing  this  acknowledgement  of  a  debt  arising  upon  a  simple 
iborrowing,  and  those  which  acknowledge  debts  anting  oat  of  other 
Wanaactiona  is  this— that  the  instruments  comprising  an  acknowledge- 
ment of  the  latter  species  of  debt^  werr  always /rtma/ot/e  evidcticef 
ao  as  to  throw  the  inception  of  proof  on  the  adversary,  and  indeed,  to 
render  ^at  proof  more  onerooa  by  requiring  an  evidence  of  the  same 
kind  to  oppose  ihie prima /aeie  presumption  it  created  ;  in  which  case 
At  written  document  was  never  conclusively  binding,  but  stopped  at  a 
high  degree  of  pretumptive  evidence ;  whereas,  where  the  grovnd  of 
the  debt  confessed  by  the  instrument  was  money  horra^ged,  the  writing 
did  not  simply  operate  as  emdenee,  but  if  ralid  at  all,  was  of  uncontrooK 
able  efficacy.    If  a  confession  of  a  debt  arising  upon  a  loan,  included  in 
the  written  instrument,  remained  for  two  years  miretractcd,  it  became 
absolutely  binding  and  conclusive,  bvt  within  this  space  of  two  years, 
the  mferenee  of  law  was  easily  turned  against  it.    If,  therefore,  in  sach 
a  case  the  debtor,  wMiin  the  two  years,  defended  the  action  by  a  sim- 
ple denial  or  the  exceptio  non  numeratit  pecunia^  the  burthen  of  proof 
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bett  cmnmeiilatOTe.    jWMtii^  iscortaitilf  a  ^verp  Tmhabiad  pA^ 
dsMie  to  cstabliah  ibe  existenoe  of  the  contract  it  expreases^  bat  • 
ivheilier  the  contract)  when  proved,  affiMrds  a  legal  g;ToaiMl  fi)|» 


was  cast  upon  the  prosecutoi^— ^«4r  exceptio prMernaturam  aliarum  opt* 
niufn  [^iiteraru'nt]  onutfirobandi  trajirfert  in  cred^torem.  , 

•  Thit  presumption  under  such  liist  menUoned  circuxnstsnces  was  in  fa- 
TOulr^f  the  defendant  who  had  giyen  the  security,  and  was  founded,  a* 
the  book  Mcphnns  it,  upon  the  frequency  in  practice  of  giving  a  security 
ii^fbfe  the  money  is  actually  received,  for  indigenee  drawa  afUr  it  de- 
pcondi^ce^  and  where  men  are  asking  a  loan,  they  find  it  expedient  to 
conciliate  ^e  lender  l>y  manifesting  a  confidence  in  his  probity,  and  are 
apt,  therefore,  by  w;^y  of  inducement  to  him  to  part  with  his  money,  to 
tender  him  a  security  before  hand.  Which  presumption,  says  the  com- 
mentator, does  not  arise  in  ptka^  transactions  whereby  debts  are  created, 
theiadigenee  of  thp  party  not  being  the  Ufual  cause  of  the  debt.  Buft^ 
after  a  lapse  of  %yrp  years,  without  retractation  or  denial,  by  exception, 
renunciation,  oc  pnotestation,  the  situation  of  t^e  parties,  where  tha 
debt  arose  hy  ^arr^Rf  ,  ^as  wholly  altered,  and  it  became  a  matter 
no  longer  questionab»le,  whether  the  money  was  or  was  not  actually  lent, 
bat  the  writing  became  of  ittolf  binding  in  law,  and  an  example  of 
what,  in  the  language  of  the  Civilians,  is  properly  ipiplied  by  obligatiB. 

The  other  obligatiooa  qua  re  out  verBU  au$  cM^ewe  contrabuntur^  atood 
in  no  need  of  the  ^criptnra  to  give  them  effect :  their  constitution  was 
perfect '^thout  it :  the  writing  might  condoce  to  the  manifestation  and 
_  proof  of  theip,  but  made  no  part  of  their  obligation.  To  this  effect  is 
the  text  of  the  Itutitutea  dc  obligationibui  ex  cofMOifv,  *'  noA  ticrifnura  optu 
€tt  ut  wbMtantiatn  capiat  obligatio,**  on  which  the  commentator  observes, 
**  quodvtro  in  his  etiam  9criptura94epe  adkibitur,  ideojitf  tajaciliw  prohari 
ponit,  quod  actum  e*$9  non  quod  ad  tUb^tontiam  contractus  obligationirot 
conHituthnm  sfiriptura  perfineat.  To  have  a  clear  and  accurate  comn 
prehenijiotn,  therefore,  of  this  obligatia  lit^arum,  we  must  consider  it  aa 
confined  to  the  case  of  loans,,  which  must  be  stated  in  the  instrument 
as  the  cause  or  ground  of  the  debt  In  other  cases  of  debt,  the  writing 
operates  a^  presumptive  evidence,  as  v^ell  before  as  after  the  expiration 
of  the  two  years  from  the  da^e  of  the  writing,  so  that,  with  respect  to 
them,  the  excep^a  non  numerate  pecuni^t  can  not  at  any  period  be  receivn 
ed,  unless  seconded  by  the  post  evident  and  cogent  p^fs. 

Acquittances  ai)d  discharges  in  writing,  are  not  instances  of  theo^/i- 
^atio  Uterarunn  in  the  civil  law.  These  are  hefd  by  that  law  as  preva- 
lent proof  of  payiOent,  but  to  become  i^emry  and  otmmi  exotptione  ma- 
jorso^  they  must  be  unimpeaebed  for  30  days.  So  again,  where  the 
empHo  et  veniditio  or  bacgaia  tad  sale  is  committed  to  writing,  the  c<a* 
praot  i«  coao^iad  aa  ras^iyiiig  ita.  perfection  from  the  consent  of  tha 


CH.  L        Parol  4f^ExtrmkEt^Sffice.  • 

com^siSisi^  tche.  peribrmuioe^  is  a  qiieidiidOy  as^  it  9MlHr^:te'J 
dctenBiocMi  m  the  ciTil  as  wdl  as  our  own  kw^  by  a  fipecie»4t£ 
eridenco)  vlitcli»  accovdiii^  to  tbeirraspcctive  rules  €f  judging/ 
is  demonstrative  of  the  serious  intention  of  the  party  to  becc^a^ 
bound  bf  such  promise.  *  - 

It  appears  from  these  considerations,  that  the  analogy  on  this 
subject  between  the  two  systems  of  jurisprudence  has  been  tak^ 
up  wkhsome  precipitation,  and  that  in  prosecuting  the  parallel^tb 
a  proper  regard  to  the  genius  and  progress  of  their  vespeotive.* 
rules,  we  should  percdve,  that  although  in  both  insXitadohs  the^ 
skfnfe  object  is  in  idew,  the  fixed  criteria,  are.  essentially  independ-- 
ent  of  each  other,  and  th^t  what  is  aimed  at  ia  the  one  system  hj 
sts^ted  words  andforms  <)f  phraseologyi^  or  perhaps  in  some  casesby . 
deplaration  in  writing,  can  be  efiected  only  in  the  other  by  the  ez« 
istttpce  and  evidence  of  a  sufficient  conaderation,  or  by  the  solemn  • . 
itftyofa  deed  or  record.    The  observations  occurring  on' thia 
^^ject  in  the  Commentaries  of  Plowden^d)  and  which  were  al« 
Idded  to  by  the  Bench  in  the  above  cited  case  of  PillaHs  and  Rose 
v.  Van  Mierop  and  Hopkins,  though  in  expression  they  lay 
xnuph  stress  upon  the  legal  *validation  of  a  contract  by  a  written.     *  [  ^  J 
Instrument,  are  not  applicable  to  the  mere  question,  whether  m 
our  kw  the  circumstance  of  a  contract's  being  conmitted  to 
writing,  dispcasea  with  the  necessity  of  a  consideration  for  its-' 
^tti^port ;  dnce  all  the  instances  ploduced  to  warrant  the  obser- 
vations in  that  book,  are  cases  of  wridng  sealed  and  delivered.(2)  That  the  dis^ 

And  Indeed,  if  the  old  books  fomish  no  instances  wherein  a  writ-  ^^n^^^o*^  'p 

ourearlyiaw 

(0  p.  308.-9. 
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parties*  unless  it  was  originally  part  of  the  agreement*  that  the  contract 
should  be  promulged  in  writing.  **  KUi  inter  contrahentet  eonvenerit 
ut  emptto  et  venditio  in  seripto  eele^returV  Then  indeed  it  became  neces- 
sary, that  the  contract  should  not  be  held  perfect  unless  complete  in 
every  ptrt.  But  the  essence  and'constitution  of  this  contract  was  not 
changed;  it  still  remained  pojtfraoevt  cofi«en«ifa/i#,  though  the  consent, 
according  to  the  stipulation  of  the  parties*  was  required  to  be  manifest- 
ed by  a  written  memorial.  « 

X^}  <<  Hie  reason  is,  says  tlie  bocdc.above'eited,  becatise  it  is  by 
vttniririiieh  pass  from  men  lightly  and  inetiiistderately,  but  ^en  the 
^gBsementis  by  deed,  these  is  more  time  for  delibendioB.  Thus  when 
anum passes  athiagby defd^  lint  theft  is  tlM  det^HBinstidii of  f he 
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bobks  is  al-  ^^  prooshe  h«B  been  held  to  be  a  niafttm  Ascmm,  it  Is  perhaps  in 

ways  be-        part  ascribible  to  the  taritf  of  Che  talent  of  writing  in  earlj"  time^ 

tracts  by  d^e</  but' more  to  the  sitent  sdlowante  of  universal  opinion,  which  oc* 

and  by  Wo//  casionedthe  omisBibnof  joiy  mention,  in  the  decision  or  relation 
and  no  dif-  ,  j 

ference  is       of  a  case,  whether  the  promise  was  in  writing  or  not,   whete  it 

made  be-       jj^d  neither  the  solemmty  of  a  seal,  or  the  support  of  a  consider- 

tveen  verbal      .  ,-  .   . 

and    written  ation  tO  eKUMlsh  It. 

agreements,  fhc  questioa,  therefore,  put  by  the  Bench  m  the  abovemerf- 
ing  and  de-  ^oned  caie  seema  a  little  elctraordinary,  when  we  advert  to  the 
vlnc^  ®**P^**'  great  experience  and  knowledge  of  die  Judge  from  whom  it  fell. 
It  is  in  the  judicial  practice  of  every  day  to  inquire  into  the  con- 
sideradoti.of  a  promissory  note,  where  the  question  is  simply  be^- 
tween  the  original  or  immediate  parties ;  and  I  apprehend  it  to 
be  well  miderstood,  that  the  statute  of  frauds  has  made  no  man- 
ner of  alteration  in  this  respect,  but  that  the  writing  and  signing 
requite  by  that  statute  to  evidence  par^cular  contracts,  has  kft 
standing  the  same  necesuty  for  a  consideration  to  support  and 
uphold  them  a»  esdsted  before  the  statute.  A  case  occurs  iii 
»  [  8  ]  •the  dotes  to  the  7th  volume  of  tlie  iTerm  Reports,(<?)  which  for^ 
dbly  illttstrates  and  confirms  what  has  above  been  laid  down*-^ 
The  ojmiion  of  the  Judges,  ad  delivered  to  the  House  of  Lords 
by  Lord  C.  B.  Skirnler,  is  so  pointed,  explanatory,  and  coticis^ 
that,  on  this  occasion,  the  writer  has  judged  k  mdst  for  the  in- 
terests of  his  readers,  to  present  them  with  a  transcript  of  the 
judgment  delivered. 
« It  is  undoubtedly  true,**  said  Uie  Chief  Bi^oD)  «  that  every 
man  is  by  the  law  of  nature  bound  to  fulfil  his  engagements.  It 
is  equally  true,  that  the  law  of  this  country  supplies  no  means, 
nor  affords  any  remedy,  to  compel  the  performance  of  an  agree* 
ment  made  without  sufficient  consideration ;  such  agreement  is 
nudum  pactum  ex  qito  mm  oritur  actio  ;  and  whatsoever  mny  be 
t^ie  sense  of  this  maxim  in  the  civil  law,  it  id  in  the  last  mention-' 

(c) .  P;  S5i0.    Rann  and  anothei',  executors  of  Mary  Raghes  «.  Isabella 
Hughesy  administratrix  of  John  Hughes,  in  error.    Doilk.  Vrbc. 


mind  to  do  it,  and  upon  that  he  causes  it  to  be  viHtten,  which  is  one  pan 
(note  the  expression)  of  the  deliberation,  and  aflerwards  he  puts  his 
teai  to  it,  <which  is  anodi^r  part  of  the  delAeriition,  and  lastly,  he  eh- 
li^oers  the  writing  a»  hia  deed,  which  is  the  oOHSumtddioh  of  his  reso- 
lution."   AsA  see  Countess  of  Rutland's  tut$  5  Rep.  36  %. 
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ed  sense  only  tliat  it  is  to  be  underwood  in  our  law.  The  decbk 
ration  ^te^  that  the  def<?ndai\t  being  indebted  as  aiiminiitnuiiy 
promised  to  pay  when  i'eque8ted9  and  the  judgment  ia  against 
the  defendant  generally.  The  being  indebted  is  of  itself  aau& 
cknt  consideration  to  ground  a  promisei  but  the  promise  muat 
be  coextensive  with  the  conuderatian^  unless  some  particular 
consideration  of  £ict  can  be  found  here  to  warrant  the  extenskn 
of  it  against  the  defendant  in  her  own  capfkchy.  If  a  person,  in« 
debted  in  one  right,  in  consideration  of  forbearance  for  a  particiv 
lar  time,  promised  to  pay  in  another  rights  this  convenience  will 
be  a  suflScient  consideration  to  warrant  an  action  against  him  or  hcv 
in  the  latter  right.  But  here  no  sufficient  conuderation  occurs  to 
support  this  den^and  against  her  in  her  personal  capacity ;  for  she 
derives  no  advantage  or  convenience  from  the  promise  here 
made.  For  if  I  promise  generally  to  pay  upon  request  what  I 
was  liable  to  pay  upon  request  *in  another  right,  I  derive  no  ad*  *  [  ^  1 
vantage  or  convenience  from  this  promise,  and  therefore,  there 
is  not  sufficient  consideration  for  it.  ^ut  it  ia  said»  that  if  this 
promise  is  in  wriHngy  that  takes  away  the  necessity  of  a  consider* 
ation,  and  obviates  the  objection  of  nudum  pactum^  for  that  cai^ 
not  be  where  the  promise  is  put  into  wriong ;  and  that  after  ver- 
dict, if  it  were  necessary  to  support  the  promise  that  it  .should  be 
in  writing,  it  will  be  presumed  that  it  was  in  writing ;  and  this 
last  observation  is  certainly  true ;  but  that  there  cannot  be  nudum 
pactum  in  writing,  whatever  may  be  the  rule  of  the  civil  laWj  there 
ifl  certainly  none  such  in  the  law  of  England. 

All  contracts  are  by  the  laws  of  England  distinguished  into 
agreements  by  speciality,  and  agreements  by  parol ;  nor  ia  there 
smy  such  third  cla&s  as  some  of  the  counsel  have  endeavoured  to 
maintain,  as  contracts  in  writing.  If.  they  be  merely  written  and 
jiet  specialities,  they  are  parol,  and  a  consideration  must  be  prov- 
ed. 

It  is  said,  that  the  statute  of  frauds  has  taken  away  the  neces- 
aty  of  any  condderation  in  this  case  ^  but  the  statute  of  frauds 
was  made  for  the  r^iiic/'of  personal  representatives  and  others,  and 
did  not  intend  to  charge  them  further  than  by  comm<Hi  law  they 
were  chargeable.  The  words  of  the  statute  are  merely  negative, 
and  executors  and  administrators  are  not  made  liaUe  out  of  their 
own  estates,  unless  the  agreement  upon  which  the  action  waa 
brought,  or  some  memorandum  thereof  waa  in  writing  andsigx^ 
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ed  by  the  party.  Bat  this  does  not  proi«  that  the  agretn^ent  was 

not  still  liable  to  be  tried  and  judged  of  a%  all  other  agreements^ 

"  merely  in  writing,  are  by  the  common  law,  and  does  not  prove 

the  converse  of  the  proposition,  that  ^  when  in  writing,  the  party 

must  be  at  all  events  liable." 
» r  10  J  >  , 

f  th        ^^^  thpugh  the  ceremonies  of  writing  and  ^gning  have  m  a 

common  law  multitude  of  cases  been  made  necessary  by  the  statute  of  fiauds  ; 
r^th'^^^d^  and  the  law,  since  the  passing  of  that  act,  has  ♦entertained  a  great- 
miMibility  ot  er  jealousy  of  any  attempts  to  add  to  or  alter  the  effect  of  a  writ* 
^w?  *  to  ^^^  instrument  by  parol  testimony,  yet  the  common  kew^  in  laying 
alter  the  ef-  so  much  stress  upon  the  condderation  of  contracts,  has  pot  over<* 
ments  in^-  looked  the  propriety  and  importance  of  guarding  the  chastity  of 
tiRg.  written  instruments.    And  it  was  always  held,  before  the  act  of 

Charies  the  Second  superadded  its  podti ve  restraint,  that  a  writing, ' 
whether  under  seal  or  not,  was  not  to  be  added  to,  controuled,  ot 
contradicted  by  unwritten  words.(fl)  Thus  it  was  observed  by 
Lord  Dyer,  that  ^  men's  deeds  and  wills,  by  which  they  settle 
their  estates,  are  the  laws  which  private  men  are  allowed  to  make^ 
and  they  are  not  to  be  altered  even  by  the  King  in  his  court  of 
%  law  or  consdence.     We  must  take  it  as  we  find  it**    And  it  was         >  1 4 

said  unce  the  statute  by  another  great  man,(d)  that  ^  it  is  notedly 
contrary  to  the  statute  but  to  common  law,  to  add  any  thing  to  a  -} 

written  agreement  by  parol  evidence."  ,    v 

«  Of  the  gene-       The  statute  of  the  29  Car.  II.  has  enhanced  the  duty  of  caution 
by  which  the  ^^  admitting  verbal  testimony  to  add  to  or  alter  written  instrumentSi 

qaestion         in  (he  cases  falling  within  its  provisions  :(3)    And  it  should 

^whether  pa-  ,        .*.        . 

rol  evidence  seem-  that,  if  at  the  common  law,  where  wntmg  was  not  neces- 

is  to  be  ad-  g^^y  to  the  validity  or  proof  ol  the  contract,  courts  were  so  cau- 

mitted  or  •- 

not,  i«,iiithe  tious  of  permitting  parol  evidence  to  vary  or  controul  its  import, 

majority  of 

ble^of  be^*  ^^^  ^^  ^^^^  ^*  Rigden,  Plowd.  Comm.  345.  3d  point,  where  the  ob- 
decided.         jection  to  the  verbal  evidence  was  grounded  on  the  words  of  the  jstat 

of  Wills,  32  H.  a  c.l.  &  34  H.  a  c.  5. 
V  {b)  By  L.  Hardwicke,  2  Atk.  384.    3d  edition.    See  also  2  Blackst. 

1249.    1  Vez.  jun.  241.  and  Lord  Cheyney's  case,  5  Rep.  68. 

(3)  The  authorities  for  this  observation  are  innumerable.  I  shall  set 
doMm  only  the  following  as  sufficient  for  ray  own  and  the  reader's  pur- 
pose. 2  Bhickst  1249.  Preston  v.  Merceau,  2  P.  Wms.  420.  Nicholls 
V.  Osbom,  3  p.  Wms*  51.  Chester  v.  Chester.  Hare  v.  3hearwood. 
lVez.jun.24L 
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IT  more  aHtindant  reason  for  the  same  caution  arises  out  of  the  ibi« 

■*  "  ,  ^ " 

tute  of  frauds^  which  has  rendered  certain  contracts  remediless  at 
*law  nvithout  writing.  But  as  it  has  long  been  too  late  to  say  that  ^[11] 
no  such  evidence  shall  be  admitted,  the  judges  have  been  called 
upon  for  the  exercise  of  their  soundest  discretion  in  establishing 
pracdcal  criteria  for  its  rejection  or  admission.  The  rule  of  dis- 
tinction commonly  resorted  to  in  these  casesy  turns  upon  the  ten- 
dency  of  such  evidence  to  contradict,  vary,  or  add  to,  or  only  to 
explain  and  elucidate  an  instrument-— a  rule  very  good  and  intel- 
figible  in  theory,  and  if  not  universally  easy  of  application,  yet 
fully  adequate  to  the  resolution  of  a  great  majority  of  the  casea* 
Its  application  is  well  illustrated  in  the  case  of  the  King  against 
the  inhabitants  of  Lalndon^c/) 

The  question  in  which  case  was,  Whether  the  written  agree* 
ment  should  be  considered  as  a  contract  of  hiring  and  service,  or 
a  contract  of  apprenticeship,  such  agreement  not  having  the  word 
apprentice  in  it,  but  beginning  with  the  following  words :  ^  I,  /.  M* 
do  agree  with  J.  C.  to  serve  me  three  years  to  learn  the  business 
of  a  carpenter.*  The  court  permitted  parol  evidence  to  show,  that 
the  pauper  paid  a  premium  to  be  taught  the  trade,  and  was  not 
to  be  employed  in  any  other  work  than  that  of  a  carpenter.  For 
this  parol  evidence  was  not  offered  to  contradict  the  written  agree* 
Bient,  but  to  ascertain  an  independent  fiK:t,  the  instrument  bemg 
Equivocal  without  that  expIanation.(4) 

(lO  8  T.  R.  379. 


(4)  This  Appears  certainly  to  be  the  safest  and  solidest  criterion  upon 
which  to  determine  the  question  of  the  admissibility  of  parol  evidence  in 
th^  ca^  of  wills.  Other  distinctions  have  been  sometimes  adverted  to» 
which  tend  rather  to  set  the  question  afloat,  being  establiahed  on  no 
principle  of  consistency  or  analogy.  Thus,  in  the  case  of  Gainsborough 
▼.  Gainsborough,*  it  was  said  by  one  of  the  Lords  Commissioners,  that 
much  rather  may  parol  proof  be  admitted  as  to  personal  estate  than 
land ;  and  in  Beaumont  v.  FeU,f  Sir  Joseph  Jekyll  thus  expressed  him- 
self s  **U\b  five,  if  this  had  been  agrant,  nay,  if  it  had  been  a  devise 
of  landy  it  had  been  void,  but  this  being  the  bequest  of  a  personal  thing* 
it  make;  it  a  different  case.*'  It  seems  very  diflkuh  to  account  for  this 
doctrine  of  a  distinction  between  the  subjects  of  a  devise  in  this  parti* 
Ci4ar  but  by  referrii^  i^  (if  we  were  not  restrained  by  our  reverence 

*2Vem.252.  t^P-Wms.lil. 
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But  the  case  of  Hampshire  v.  Pierce^r)  determined  at  the 

*r  13 1      ^^^  ^7  ^^  ^^^  Strange,  seta  this  distinctioot  perhaps,  *in  a 

'  clearer  light  than  aiiy  others  to  be  found  in  the  books  ^  the  sub* 

(e)2Vez.»6. 
of  the  name  and  authority  of  Sir  }oteph  Jekylt)  to  those  irregular  and 

I 

moftientary  flashes,  which  in  the  luminous  path  of  a  great  intellect^  will 
a6metimes  perplex  it  with  a  multipUcity  of  lights  and  delusiye  appear- 
ances. It  was  in  compliment  (as  appear^  from  the  case)  to  the  statute' 
•f  frauds,  that  this  distinction  was  adrertcd  to  in  fiivour  of  land ;  the 
statute  having  shown  a  more  peculiar  regard  to  thai  species  of  proper- 
ly. But  when  we  consider  that  the  role  is  much  older  than  the  statute, 
and  that  that  act  has  required  a  will  of  personal  property  to  be  in  wri- 
ting, (escfpt  t^der  particular  civtumstances)  the  reason  of  this  dis- 
tinction falls  to  the  ground.  A  similar  distinction  was  alluded  to  in  the 
case  of  Whitton  v.  Russel  ;*  and  in  Hampshire  v.  Pierce,f  cited  aboTe, 
wherein  Sir  John  Strange,  in  adverting  to  a  case  on  a  will  where  the 
\  mistake  of  the  name  of  the  devisee  had  been  set  right  by  parol  evi- 
dence, ebserved*  that  he  was  not  certain  whether  it  was  real  estate  or 
not ;  to  which  it  was  answered  from  the  bar,  that  the  rule  was  the  same, 
»  whether  the  estate  was  real  or  personal :  And  I  humbly  conceive* 

that  the  answer  was  right  aceording  to  the  best  legal  opinions  of  the 
present  day. 

If  the  principles  of  a  writer  sometflnes  oppose  him  to  a  great  autho- 
rity,' he  must  nevertheless  go  whithersoever  they  lead  him,  or  he  will 
be  opposed  to  himtfif.  Thus,  I  am  forced  alse  to  question  the  pro- 
priety of  a  distinction  taken  >n  Preston  v.  Merceau,^  by  a  most  respecta- 
ble judge.  In  that  case  parol  evidence  way  offered  to  prove  an  addi- 
tional rent  payable  beyond  that  which  was  reserved  in  the  written 
agreement  for  the  lease  ;  and  the  words  of  Blackst.  J.  were  upon  that 
occasion  as  follows :  *'  We  can  neither  alter  the  rent  nor  the  term,  the 
two  things  expressed  in  this  agreement.  With  respect  to  collateral 
matters  it  may  be  otherwise.  It  might  be  shown  who  is  to  put  the 
houiie  in  repair,  or  the  like,  concerning  which  nothing  is  said.  But  we 
,  cannot,  by  parol  evidence,  shorten  the  term  or  alter  the  rent.**    To  say 

what  are  the  main  objects  and  what  are  collateral  matters  in  a  deed» 
seems  to  be  judging  for  the  parties  in  a  circumstance  fit  only  for  their 
own  appreciatipn,  and  if  the  endeavour  of  the  law,  both  in  the  rule  and' 
the  statute,  was  to  exclude  mud  and  perjuries,  why  the  protection  of 
these  barriers  is  to  be  withdrawn  from  the  incidental  and  accessoiy 
parts  of  an  agreement,  which  may  nevertheless  have  been  a  vital  con- 
stituent of  the  original  motive  and  consideration,  because  they  are  not 


•  1  Atk.  44g.  1 2  Vci.  216.  ^  2  Blackst  1249. 
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stance  of  it'is  as  follows  :  A  testatrix,  by  hkr  will,  gare  two  le- 
gacies, the  one  of  100/.  the  other  of  300/.  in  Ae  following  man- 
ner, ^  I  give  and  direct  100/.  to  be  paid  hf  my  trostees  15  the 
Jbur  children  of  xny  late  cousin  Elizabeth  Bamflehli  equally  to  be 
diYided  between  them :  if  any  or  dither  of  them  should  happen  to 
dSte  under  31  or  unmanied,  their  share  or  shares  shall  go  to  th^ 
turritors  of  them.**  The  other  legacy  was  worded  thus,  ^  I  fur- 
ther give  unto  the  children  of  my  late  conAa  Elizabeth  Bamfield, 
500/.'*  At  the  time  of  the  maldng  of  the  wiD  there  were  two 
children  of  Elizabeth  Bamfield  by  Poddlecomb^  her  first  husband, 
and  four  by  Bamfield,  and  all  the  six  suniyed  th«  tMatrix.  It 
was  insisted,  that  parol  evidence  should  be  read  to  show  that  the 
testatrix  meant  the  four  children  by  the  second  hudiand  in  both 
th«  above  mentioned  bequests.  But  the  Master  of  the  Rolls  ob- 
served, that  the  two  parts  of  the  case  foil  under  quite  adillerent 
consideradon ;  *that  he  had  always  taken  the  disdnction  as  to  ad- 
mitting patol  evidence  to  be,  that  in  no  instance  It  should  be  ad- 
mitted in  contradiedon  to  the  wordsof  a  will ;  butif  the  words  of 
a  win  were  doubtful  and  ambiguous,  so  that  unless  some  reason- 
aUe  tight  were  let  in,  it  would  fall  to  the  ground ;  any  thing  to 
explain,  not  to  contradict  the  will,  was  always  admitted.  As  to 
ithe  100/.  legacy,  she  had  six  children,  and  though  it  was  not  ma- 
terial  whether  they  were  by  one  husband  or  the  other,  yet  it 
was  a  {myper  ground  to  admit  ap  explanation  upon,  as  to  what 
four  children  were  meant :  but  as  to  the  300/.  the  devise  was  so 
expressed  as  to  take  in  the  whole  of  the  childrco  :  the  wiU  was 
positive  as  to  that,  and  there  was  no  ambtguity  at  all.  The  evi« 
dence  being  read,  his  honour  further  observed,  that  he  should 
have  entertained  some  doubt  as  to  the  legacy  of  100/.  if  It  had 
not  so  entirely  corresponded  with  theskuadon  and  circumstances 
of  the  fiumly  at  the  time.  Here  were  not  six  children  by  one  and 
the  same  hnaiiand>  as  it  was  in  Tomkins  -u.  Tottildns,  but  tw# 


[U] 


the  governing  object  of  the  instrument,  seems  difficult  ,on  any  sound 
principle  to  ezpUln.  The  brsnches  of  a  tree,  though  collateral  to  the 
trunk,  do  jti  derive  their  life  and  energy  from  the  same  root ;  so  the 
priaoapal  sabjeet  auKtter 'of  an  agrsemtat  springs  not  more  Ammd  the  to^ 
tention  of  the  psities,  whieh  is  Ae  voot  of  the  Imissctiso  and  the  eooroe 
of  inteipsetslioB;  than  the  coUataral  mattsfSy  whioh,  in  the  jodfmcnfc 
j^traounced  ik  the  shove  case»  were  treated  with  so  much  indlfierencc* 
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broods  of  children  by  different  husbands,  therefore  it  was  natu* 
ral  to  understai^  the  testatrix  as  pointing  by  the  number  four  at 
the  particular  brood  answering  to  that  number.  That  it  was  in 
evidence  that  the  testatrix  declared}  that  she  had  provided  for 
Mrs.  Bamfield's  four  children,  and  that  she  would  not  give  to  the 
other  two,  being  the  Poddlecombs,  because  their  father  had  pro* 
Tided  for  them.  But  that  the  other  legacy  stood  on  a  very  differ* 
ent  foundation  ;  and  his  honour  thought  him3elf  not  warranted 
(whatever  one.  might  suggest  to  oneself  jto  be  the  intent)  to  de- 
part from  the  words  of  the  will,  which,  beyond  all  dispute,  took  in 
all  the  children  of  Elizabeth  Bamfield,  so  that  he  could  not  con- 
strue it  restricdve  to  the  four  ;  for  which,  however,  there  might 
have  been  some  foundation,  had  there  been  any  words  of  reference 
9f  any  sort  to  tbobe  four  children,  for  whom  the  100/.  was  design- 
ed, but  there  were  none  throughout.  That  it  was  dangerous,  in 
questions  of  this  nature,  to  depart  from  the  plain  words  of  a  will, 
or  to  admit  any  evidence  to  contradict  them  :  therefore,  he  said, 
^[15]  lie  admitted  *the  evidence  as  to  the  1 00/.  but  would  not  apply  it  to 
the  other— ni  the  one  case  it  being  only  explanatory^  in  the  othev 
contradictory. 


PART  II. 

Ambiguities. 

9^^*  ^'.        ^  analogy  to  the  principle  on  which  parol  evidence  is  admit- 
tween  latent  ted  to  explam  but  not  contradict  or  enlarge  the  import  or  expres- 
jm5a**^ticB    **^"*  ®^  *^  instrument  in  wridng,  a  distinction  runs  through  the 
cases  between  latent  and  patent  amUguities ;  the  technical  and 
almost  figurative  conciseness  of  which  phrases  places  them  above 
common  apprehension ;  for  in  ordinary  language  are  not  all  am- 
^  biguities  latent,  and  what  ambiguities  can  be  pieitent  or  manifest  ? 

It  may  therefore  be  assisting  to  the  professional  beg^ner  in  this 
placed  to  attempt  an  explanation  of  these  phrases.  An  ambiguity 
,  is  properly  latent  in  the  sense  of  the  law,  when  the  equivocality  . 
of  expression,  or  obscurity  of  intentbn,  does  not  arise  from  the 
words  themselves,  but  from  the  ambiguous  or  delitescent  state  of 
extrinsic  circumstances  to  which  the  words  of  the  instrument  re- 
fer, and  which  is  susceptible  of  explanation  by  the  mere  develope- 
snent  of  extraneous  fitcts,  without  altering  or  adding  to  the 
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written  kDg;ua^  or  reqtnriiig  more  td  be  understood  ibtrthy 
than,  trill  fiiiriy  GOinport  with  the  onfinaiy  or  legal  aenae  of  the 
words  and  phrases  made  use  o^— an  ambifuity  is  patent  when  it 
is  produced  by  the  uncertainty^  contradictorinesa  or  deficiency  of 
the  lang;oage  o^  an  instnimcnty  so  that  no  diSooTcry  of  &cts  or 
proof  of  declarations  can  restore  the  doubtful  or  smothered  acnse 
without  adding  ideas  which  the  actual  words  will  not  of  them- 
selves 8ustain.(5)  It  fi)Uows  from  this  explanation,  that  the 
statute  of  frauds,  which,  in  thb  particular,  ia  declarative  and  cor- 
roborative *of  the  rule  of  thecommon  kw,  virtually  forbids  in  the  *  [  16  ] 
cases  within  its  provisions,  the  resort  to  extrinsic  proo(  in  those 
instances  wherein  the  ambiguity  is  patent :  but  that  where  the  • 
ambiguity  is  only  ktent ;  as,  in  such  qise,  the  object  of  the  col- 
lateral  testimony  is  only,  by  a  comparison  of  the  words  of  the 
instrument  with  external  circumstances  whether  consisting  of 
facts  or  declarations,  to  attach  a  meaning  and  applicability  to  ex- 
pressions within  the  limits  of  their  grammatical  or  legal  accepta- 
tion ;  the  statute  seems  in  no  danger  of  violatioD  by  the  admisuoo, 
for  these  purposes,  of  this  species  of  proof. 

The  instance  most  frequently  chosen  as  the  example  of  the 
ambiguitaa  Uuensjis  that  of  a  devise  to  a  person  of  the  same  name 
with  another,  without  any  specific  description  appearing  upon 
the  fiBtf:e  of  the  will,  to  designate  the  real  object  of  the  testator's 
bounty  <e)  The  case  put  by  Lord  Hobart  was  that  of  a  devise  by 
a  testator  to  his  son  John,  having  two  sons  of  that  name ;  and 
the  same  Judge  having  a  little  above  decisively  declared,  that  a 
testator's  intent  must  be  expressed  in  a  will  written,  that  it  may 
be  certain  to  the  court,  ol)served  on  the  case  just  put,  that  an 
averment  should  make  this,  t,  f .  who  was  designed  by  the  testa- 
tor, certain.  The  case  and  the  comment  contain  together  a  true 
de8C]!q)tjion  of  the  ambiguUa$  latency  to  constitute  which,  there 
ought  to  be  a  positiveness,  a  certainty  and  integrality  of  verbal 
expresuon,  becoming  ambiguous  in  sense  by  the  discovery  of  a 
matter  not  ai^>earing  in  the  instrument.  ,  This  is  the  amMguity 

(f }  See  5  Rep.  68.  Lord  Cbeyney's  case.  Hob.  33.  Coonden  «.  Chak, 
3d  point*  and  1  Salk.  7.  Lepcot «.  Brown. 


(5)  If  I  have  not  the  good  fortune  to  be  intelligible.  I  refer  the  reader 
to  Lord  Bacon's  Maxims,  99.  and  Sir  Thomas  Raymond's  ReporU»  411. 


16  0/dti  AitmMsSnRty  of  book  1. 

hxmlt^  wh]di»  at  it  is  g^eiiented  \ff  ftcts,  so  k  is  remoiTeBble  by  a. 

finthcr  iiiTestigation  of  fects  or  matter  extrinsic. 

Of  mlstsJEes  '    The  names  of  persons  appoioled  Intake  under wiB8,(/)  have, 

^  ^  rs^  DB  ^*  ^  ^^  ^^^  principle,  been  set  right  by  parol  evidence,  *where  both 

*[  17  ]      the  christian  and  surname  have  been  mistaken ;  nor  does  the  sta« 

toxt  appear  to  be  vMated  in  this  instance,  any  more  than  in  that 

mendoned  above ;-  for  in  such  case  no  words  are  «f^^/!iAecf  or  niAt^iru- 

tedj  but  the  mistaken  appellation  in  the  instrument  is  applied  to 

the  person  really  intended  by  it,  and  the  names  of  persons  having 

Kamemista-  '^  intrinsic  meaning,  the  will  is  rectified  without  any  alteration 

ken,  iwhei^    of  the  sense.  A  distinction,  indeed,  occurs  between  such  nustaken 

^d  h^pecui  ^'^  ^  ^  name,  Which,  though  a  wrong  app^ation  of  the  object  of 

to  belohgto    the  testatoi^s  bounty,  happens  to  belong  to  an  existing  person  witii* 

bein?rui?    in  the  range  of  the  testator^a  knowledge  and  possible  contempla-* 

who  might     tion;  and  that  Of  a  name  under  which  there  is  nobody  to  claim  as 

utor's  con-^'  Ibrtiutously  comittg  within  itsliteraldescription.   Thus,  in  Beau- 

templation     mcmt  v.  Fe]J,(jr)  where  the  pc^nt  amse  upon  a  bequest  m  a  will 

to  Catherine  Eamley,  and  the  name  of  the  person  who  ckiimed 

V.  the  legacy  as  the  real  object  intended  to  be  benefited  was  Cer- 

tnvde  Yardley,  h  was  first  shown  by  her,  and  admitted,  that  no 

person  called  CactfaeriiBe  Eandey  claimed  the  legacy,  and  then 

eridence  was  offered  to  show  ^at  the  scrivener,  who  took  in- 

atructiens  for  drawing  the  will,  had  made  the  mistake/   The 

court  established  the  claim  of  Gertrude  Yardley ,(A)  but  not  with* 

oat  observing  how  very  material  it  was  to  the  case  that  no  such 

person  aa  Catherine  Eamley  claimed  the  legacy^s) 

(/)  And  see  Hodgson  sad  C«ldecot« «.  Fitch  and  Another,  2  Vera. 
593. 

Cg)  2  P.  Wms.  141.   . 

(A)  Edge  «.  SaUtbury,  Ambl.  71.  Gines  «.  Kemsley,  1  Freem.  293. 
Dorset  v.  Sw«et,  1  AntU.  175.  1  Vez.  job.  366L  Parsons  v.  PaivonSy 
and  see  particularly  the  case  of  Del  Mafe  m^  keb^Uo,  3  Bro.  C  R.  Mk 


(5)  In  the  case  iof  Del  Mare  v.  Rebello,  3  Bro.  C.  R.  346.  the  devise 
was  to  the  chiUir^lii  of  the  testator't  sisters,  BstreOa  and  Rayaa ;  EstrelU 
had  sisters,  Ro^a  bad  none,  and  had  changed  her  name,  and  become 
a  nun  profe^ed.  But  testator  had  a  third  sister,  Rebecca,  who  had 
children.  The  Chancdlor  would  not  sobstitate  the  name  of  Rebecca 
forReyaa. 


c  H.  1.        Parol  and  Bxtrmsic  B^Mence.  17 

On  tbeodier  hand  the  Coon  of  K.  B.  treated  the  cate  of  Doe  Wbit  anbi. 
on  the  demiie  of  Hayter  v.  JokiTiUeXO  ^  affording  an   m^  ^^byVde- 
*stance  of  an  incurable  ambiguity.  A  testator  baring  deviied  to  ▼iMtoaper. 
his  ynit*%JamUy  one  moiety  of  his  residuary  [>ropeity»  and  ^  ^  '^  r  ^  -i^ ' 
brother's  and  aister's^bimfy  the  other  moiety,  died,  leaving  a  bro* 
ther  and  sister  living,  and  both  with  a  nomeroua  issue,  as  well  aa 
the  children  of  a  deceased  sister.    It  was  judged  iqipossible  to 
construe  the  will  with  any  rational  certainty,  so  aa  to  make  a  pre* 
dse  ai^lication  of  thewordy!iiN%  ;  and  that  thia  waa  a  proper  cz« 
amjrfe  of  the  an^gtiity  patent,  as  the  uncertainty  waa  inherent 
in  the  term  itself,  which,  unless  the  context  of  the  will  had  de- 
fined its  applicability,  could  scarcely  receive  explanation  fimn  any  or  to  one  of 
extrinsic  circumstances*(6)    AgaiUf  where  a  testator  devisee  to  j,  $. 
*  one  of  the  sons  of  J.S.'(i:)  who  has  many  aona,  no  regard  can  be  paid 
to  any  thing  extraneous  to  the  will,  as  the  medium  «f  expound* 
i^g  the  testator's  intention^?)    It  is  true,  in  the  last  instance,  the 
ambiguity  does  not  fully  display  itself  till  from  the  words  of  the 
instrument  the  attentionis  directed  to  the  predicament  of  the  ob* 
ject  to  which  the  words  apply,  since,  if  in  pobt  of  fiict  there  waa  . 
but  one  son,  that  son  would  be  entitled  ;  but  still  it  is  obviaus, 
that  the  reference  io  external  &cts  (if  there  were  more  sons  than 
*one)  would  confirm  the  patent  ambiguity,  already  attachii^  upon        [  ^'3 

(t)  3  East  Rep.  173. 

(i)  2  Vem.  635.  Amb.  175.  2  Mod.  Cas.  in  Law  and  Equity,  122. 


(6)  But  it  baa  aince  been  held  in  the  court  of  chaneery,  that  the  weed 
*  fiimily'  impinta  as  definite  an  object  of  a  devise  as  the  word  *  relationa/ 
in  respect  to  which  the  coait  of  chancery  haa»  upon  groaada  of  convex 
nienoe,  adopted  the  rule  of  the  statute  of  diatributiona :  ao  that  it  seems 
a  bequest  to  the  'fitmily'  of  another  person^  after  the  deceaae  of  such 
perKNif  will  be  executed  by  the  egurt  inAvour  of  his  nearest  of  kin. 
Crewys  «.  Colnum.  Ves.  jun.  1  v(4.  N.  S.  319.  \ 

(7)  Where  a  testator  girea  the  sane  legacy  in  different  parts  of  hia 
will  to  the  same  peraooa,  it  is  an  ambiguity  which,  unleaa  helped  out 
hj  some  rule  of  construction,  no  extrinsic  CTidence  can  be  recnved  to 
explain.  And  if  any  settled  rule  of  construction  will  apply,  no  paiol 
evidence  aa  1  conceive  ought  to  be  received,  to  contradict  it.  As  to  the 
existence  of  any  and  what  rule  of  constniction  in  this  esse,  there  baa 
been  a  great  contrariety  of  opinion.  See  2  Atk.  373.  3  Atk.  493. 
VIowd.  Comm.  English  edit  Ml,  margin,  where  all  the  authorities  are 
collected. 


19  0/ the  Admissibility  c^  book  I« 

the  words  which  in  themselves  express  uncertainty)  and  8vppos(B 
a  plurality  of  individuals  equally  included  within  the  tcmui  of  n 
gift  intended  for  one  only,  and  therefore  present  an  aipbiguity  ia 
the  very  faceof  the,will.(8) 
Of  the  dis-    '    ^^  ^^^  ambijj^ity  occurs  in  the  wording  of  a  will,  producing  a 
ting^itbing    pafpable  uncertainty  on  the  face  of  it,  extrin^c  evidence  cannot 
tics'^of  a  pat-  *^c"^Q^^  ^^^  difficulty,  without  putting  new  words  into  the  mouth 
ait  and  latent  of  the  testator,  which,  in  effect,  would  be  to  make  a  willfor  him: 
""  '^*  y*      but  if  a  will  presents  no  amluguity  independently  of  facts,  the 
uncertainty  which  anses  must  come  firom  behind  the  instrument, 
and  is,  in  this  conuderation  of  the  phrase,  with  propriety  called  a 
*  r  20  1      ^^^^^  ambiguity ;  *and  indeed  to  a  certain  extent  extraneous  e.^' 
dence  must  be  resorted  to  in  establishing  the  title  under  any  de- 
vise, since,  let  the  words  be  ever  so  clear,  the  pex:son  designed 
can  only  bring  himself  within  the  description  mforo  contentia^ 
by  proof  of  his  identity. 

'   The  late  Chief  Justice  of  the  King's  Bench,  in  th^  <^  of 
Thomas  v.  Thomas,  6  T.  R.  676,  makes  this  observation  :  ^  It 


,ft         >H«I« 


X%)  I  have  transcribed  the  following  note  from  Edward  AltiiamV 
case,  8  Rep.  155,  as  furnishing  several  examples  ittustrative  of  the  put 
of  the  subject  above  treated :  '*  If  A.  levies  a  fine  to  William  his  mih 
to  have  and  to  hold  to  him  and  his  heirs  ;  upon  this  fine  the,  judge  aU' 
not  make  a  question  of  any  matter  of  law ;  but  now  the  party  cop>e(^ 
and  aTers  in  fact,  and  says,  that  A.  had  two  sons,  named  William,  an 
elder  and  a  younger,  and  that  his  intent  was  to  levy  the  fine  to  William 
tfae  younger  $  this  averment  out  of  the  fine  is  good  of  this  matter  of  faet» 
^ch  fpe//  9tamU  nith  the  vjordi  rf  thefine^  and  shall  be  triad  by  tb^ 
country.  But  if  a  man  by  deed  i^ves  goods  to  one  of  the  aoas  of  J.  9* 
who  has  divers  sons,  here  it  shall  not  be  averred  which  son  was  in- 
tended i  for  by  judgment  in  law  upon  this  deed,  this  gift  is  void  for  the 
UDoertaintyy  which  cannot  be  supplied  byaverment.  So  if  a  nan  levies 
a  fine  of  the  manor  of  S.  or  of  the  manor  of  D.  to  two  et  kftredi^,  «od 
in  truth  there  is  the  manor  of  North  S.  and  South  S.  or  Qreat  D.  and 
Little  D.  in  this  case  issue  may  be  taken  deh§rti  %ohich  manor  ^eegnu* 
sor  Intended  to  pass,  for  that  is  matter  of  fact,  not  appar^t  in  the  fine,, 
whereof  the  judge  cannot  take  conusance  ;  but  it  ttantU  v^cU  with  the 
fine,  and  shall  be  tried  by  the  jury.  But  where  the  words  wherelyr  tha 
esUte  is  limited  are  to  two  et  fueredibtu^  that  is  apparent  in  .the  fine^ 
and  by  judgment  of  law,  these  words,  et  heredilmt,  are  uncertain  and^ 
void,  and  no  averment  dehor*  can  make  that  good  which,  upottcowi^dera^ 
tion  of  the  deed,  is  apparent  to  be  void." 


tH.  1.         Parbl  and  Mxtrirmc  Evidence.  * 

h$M  been  a  loog  established  rule,  that  wherethere  is  a  latent  aitH 
biguitf  in  a  will,  the  partiea  may  go  into  extrinaic  cTidencc  to 
render  diat  certain,  which,  without  the  aid  of  such  evidence,  it 
uncertain  ;  but  here  the  evidence  has  itself  raised  the  ambigiittjr  9 
on  the  face  of  the  will  there  is  no  uncertainty."*    Thb  pasMge 
seems  to  imply,  that  where  there  is  no  uncertainty  on  the  face 
of  a  will,  but  the  evidence  nii«e«  the  ambiguity,  the  case  is  in- 
curable.     Possibly,  however,  his  lordship  did  not  mean  to  be  •« 
understood,(9)  since  theve  would  be  senseless  Uutology  *in  the        L  ^^  j 
phrase  oilatena  anAigtdtasy  unless  it  imported  an  ambiguity  not 
existing  on  the  face  of  the  instrument,  but  lying  *behmd  m  the     •  [  83  1 
dubiousness  of  the  objects  to  which  its  provisions  were  dtrected» 
and  therefore  capable  only  of  being  exhibited  by  reference  to 
those  subjects  through  the  medium  of  external  evidence.    The 
word  latent^  as  a  mere  emphatic  or  descriptive,  and  not  a  distinc- 
tive epithet,  would  be  an  example  of  the  most  imbecile  verbosity ; 
while  the  opposite  phrase  of  patent  ambiguity,  being  deprived 
of  its  correlative,  must  also  lose  its  discriminative  force,  and  bet 
come  perfectly  unintelligible  and  contradictory.    The  truth  will 
1)6  found  upon  consideration  to  be,  that  the  state  of  focts  ndf 
the  latent  ambiguity ,(0  and  may  also  dissolve  it ;  but  the  patent 
ambiguity  resides  In  the  amphibology  of  language,  the  vague* 
nesa  of  description,  or  the  vacuity  of  expression,  and  can  be  ex* 
pounded  only  by  the  context  and  general  sense  of  the  instrument. 
Thomas  v.  Thotnas^m)  above  referred  to,  was  a  case  of  the  am* 
higidtas  latensy  therein  the  words  of  the  will  comprise4  a  cleat 
and  certain  description,  but  the  parol  or  extrinsic  evidence  raia* 
ed  the  doubts,  and  produced  circumstances  to  suspend  m  eqtdH'- 

(/)  1  Bro.  85.  (m)  6  T.  R.  6r6. 


(9)  Though  the  ambiguity  which  is  raised  by  state  of  facts  tUhort  the  ^  ^        . 
instrument  is  called  the  latent  ambiguity,  and  that  which  is  produced  ^^  ^^^  of  la« 
merely  by  the  words  of  the  instrument,  is  denominated  the  ambiguity  tent  and  pa« 
patent ;  and  it  is  generally  said  with  truth,  that  the  species  of  ambi-  ?^«»t»»bigtt. 
galty  last  mentioned  eicludes,  and  the  former  admits,  parol  and  ex* 
trinstc  evidence  ;  yet,  upon  a  close  attention  to  the  examples  in  the 
MkkAs,  we  sh^  find  that  the  discriminating  line  is  very  difficult  to  be 
drawn  in  many  inttandes,  and  we  shall  be  forced  to  allow,  that  thero 
is  aa  ambiguity  answering  to  the  terms  of  the  description  of  a  latent  am* 
bigaity,  which»  nevertheless,  partakes  of  the  character  and  consaquen- 


\ 
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brio  the  inferible  intention  of  the  testator.  The  state  of  facts 
in  that  case  displayed  the  latent  ambiguity  ;  which  facts  were 
shortly  these. 


ee0  of  am  atnbigxuty  {latent.  Thus,  if  by  a  reference  to  external  cir- 
cumstances the  intention  of  the  framer  of,  or  parties  to,,  an  instrument 
is  not  only  thrown  into  doubt,  but  the  lan^a^e  used  becomes  irrecon' 
cilable  and  contradictory,  so  as  to  be  incapable  of  expressing  any  in- 
tention  with  certainty  ;  this  sort  of  ambiguity,  ivhether  denominated, 
patent  or  latent,  is  such  as  will  not  yield  to  any  evidence  of  extraneous 
and  Collateral  declarations.  The  case  of  Lord  Walpole  v.  Lord  Choi- 
niondley,*  may  help  to  explain  what  is  here  meant  to  be  convejed. 
The  devisor  had  made  a  will  in  the  year  1752,  and  another  in  17-56»- 
trith  a  difference  from  the  former  in  respect  to  the  IimitatV)ns  of  the 
teal  estate,  without  disponing  of  his  personalty,  or  appointing^  execu- 
tors by  either  ;  and  by  his  codicil,  (stating  that  by  hi;  latt  will,  dated 
\752y  he  had  made  no  disposition  of  his  personalty;  bequeathed  his  per* 
«oOal  estate,  and  appointed  executors.  A  doubt  arose  upon  the  pro- 
duction of  the'  two  wills,  whether  the  will  of  1752  was  oi*  was  not  set 
up  again  by  the  recital  of  the  codicil,  which  agreed  with  that  will  in 
tihe  reference  to  the^te,  but  with  the  will  of  1756,  as  being  the  la^t 
will  in  the  order  of  time.  External  evidence  of  facts  and  declarations 
was  offered,  to  show  that  the  testator  bad  no  design  of  revoking  the 
will  of  1756;  and  to  enforce  the  propriety  of  receiving  this  evidence, 
it  was  contended,  that  as  the  ambiguity  was  introduced  by  the  produc- 
tion of  matter  extemat,  viz.  the  fact  of  the  existence  of  the  two  wills^ 
the  one  agreeing  with  the  reference  in  the  codicil  as  to  the  date,  the 
other  answering  to  the  w^ord.  Itut  in  the  codicil,  parol  and  extrinsic  evi- 
dence ought  to  be  admitted  to  explain  the  doubt,  as  constituting  what 
ia  called  in  law  a  latent  am,biguity.  But  the  judges  of  the  court  of 
King^s  Bench  thought  the  evidence  not  admissible,  grounding  their 
judgment  upon  a  denial  of  the  existence  of  any  ambiguity  at  all,  th# 
VFord' last  being,  in  their  apprehension,  no  counterpoise  to  the  clc«r 
reference  to  the  date  of  the  earlier  will ;  inasmuch  as  all  wills,  being 
ambidatory  till  the  death  of  the  testator,  there  is  properly  no  /ttst  will 
until  that  time  arrives,  and  his  calling  his  will  of  1752  his  last  will,  was 
only  to  signify  his  intention  that  that  will  should  be  his  iatt.  This  judg- 
ment was  not,  as  has  been  said,  received  by  the  bar  with  entire  acqui- 
escence. It  has  the  humble  suffrage  of  the  writer  of  these  pages,  who 
ventures  to  add^  that  if  the  word  last  could  have  balanced  against  the 
reference  to  the  date  of  the  prior  will,  the  ambiguity  resulting  from 
these  incongruous  senses,  whether  we  call  it  latent  or  patent,  could  not 
havo  been  e:q>lain6d  by  the  introduction  of  extrinsic  evidence^  without 

•  7  T.  R.  138. 


CH.  1.        Pard  and  Extrintic  Evidence.  32 

The  testator  devised  lands  to  Mary  ThomaB}  of  Hechlloyd, 
in  Merthyr  parish,  and  it  turned  out  in  fact  that  the  tesutorf  at 
the  time  of  his  death,  had  a  grand  aunt,  of  the  nanae  of  Elinor 
Evans,  who  lived  at  Llechllojrd,  in  Merthyr  pariah,  and  a  great* 
grand-daoghter,*Mary  Thomas,  an  infant,  of  the  age  of  two  years,  ^  [  33  ] 
Che  onlv  person  of  that  name  in  the  family  ;  but  it  appeared  that 
she  lived  at  Green  Castle,  m  the  parish  of  Llangain,  at  the  dis- 
tance of  some  miles  from  Merthyr,  in  which  place  she  had  never 

* 

been.  Here  there  was  a  x>crson  in  existence  to  answer  to  the 
name  in  the  devise,  but  she  was  neither  the  grand-^ughter,  nor 
living  at  Llechlloyd,  ia  Merthyr' parish,  and  there  was  another 
person  of  the  family  who  was  the  testaitor's  grandrdaiaghter,  aB4 
of  I  Jechlkiyd,  in  Merthyr  parish,  but  to  whom  the  name  did  not 
apply.  The  judge  at  niu  ftrius  received  the  evidence  (subject  to 
the  opinion  of  the  court  as  to  its  admissit^ity)  to  show  that  the 
name  of  Mary  Thomas  was  inserted  by  mistake  for  that  of  Elinor 
Evans;  but  the  jury  were  not  persuaded  by  it,  so  that  theadmis- 
sibiMty  of  that  evidence  did  not  come  to  be  jodiGially  decided. 
The  contest  between  these  claimants,  to  neither  of  whom  the 
words  of  the  disposition  corresponded,  opened  the  way,  by  the  un* 
certainty  appearing  on  the  parol  evidence,  lor  the  title  of  the  heir 
at  law.  After  the  jury  had  found  that  there  was  no  mistake  in  tl)p 
name,  the  Question  of  course  lay  wholly  between  Mary  Thomas 
and  the  heir  at  law,  or,  in  other  words,  the  only  coosideratioD 
which  remained  was,  whether  the  descriptioo  was  applicable,  with- 
sufikient  certainty,  to  entitle  her  as  the  object  of  the  dispoMtkn ; 
in  which  shape  of  the  contest  the  distinction  which  has  been 
above  shown  to  have  been  taken  in  fieauodont  v.  Fell,(n}  in  &* 

(n)  2  P.  \fmt.  141. 


the  sacrifice  of  judicial  consistency.  It  leems  to  be  a  settled  and  clear 
principle,  that  contradictions  caanot  be  explained.  To  establislt  what 
is  irreconciUble  with  itself,  we  must  remove  a  psit»  which  is  not  to 
explain,  but  to  alter.  U  is  true,  the  uncertainty  of  language,  and  the 
opposite  tendencies  of  different  passages,  reg^arding  the  sasM  thing  or 
person,  are  frequently  remedied  in  Uw,  by  settled  rules  of  construc- 
tion, as  will  be  shown  in  a  subsequent  part  of  this  introduction  i  but 
in  such  cases,  the  ambiguity  does  not  come  into  existence  in  legal  con* 
templation,  and  consequently,  no  question  respecting  the  admission  of  ^ 
parol  evidence  becomes  a  subject  of  disciissioir. 
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i^r  of  tfaitte  caBot  of  defecdve  disposidons,  where  the  person  in* 
tended  was  clearty  percdved  tbroug^h  the  mistake,  and  no  permh 
vasin  existence  to  claim  under  the  erroneous  desciiptien)  became 
Very  important ;  for  though  the  jury  had  put  to  silence  the  pre* 
tensions  of  Elinor  Evans,  the  court  thought  that  Inasmuch  as  the 
desoriptkin  both  of  place  and  relationship  was  applicable  to  hei^ 
such  a  degree  of  uncertunty  as  to  the  person  intended  was  there- 
by introduced  aa  was  sufficient  to  exclude  the  applicatioo  oC  the 
maxJim  oifalBCLdemomtratio  mm  nocet;  for  that  rule  will  only  ap*- 
•[  $4  ]    ply  «t  ^conMtat  de  fierwmt^lO)    And  therefore,  as  Elinor  Evans 
could  not  take  because  nothing  but  the  description  or  denumairatw 
bdonged  to  her,  and  there  was  a  person  in  existence  and  claim** 
ing,  to'whom  the  name  applied,  so  neither  was  Mary  Thomaa 
'  auifered  to  take  under' the  devise,  because  nothing  but  the  name 
applied  to  her,  and  the  description  both  as  to  place  and  kindred^ 
was  precisely  appropriate  to  another  person  in  existence  and  con. 
tending  {or  the  preference  on  these  gnMinds.(  1 1 ) 
Of  the  ef-         It  is  to  be  observed,  that  neither  the  christian  nor  surname  of 
false  or  uve  ^^^  Evana  agreed  with  tlie  name  in  the  will ;  but  where  the 
description,    mistake  has  only  been  in  the  christian  name,  and  the  instrument 
has  contained  a  full  and  exact  description  of  the  person  so  intfier^ 
fecily  designated  by  rHtrntf  although  •  there  has  existed  another 
person  whoUy  answering  to  the  name  in  batli  particulars,  the  cor- 
rectness and  circumstantiality  of  the  de^eri/idon  has  outweighed- 
the  advantage  on  the  other  side  arising  from  the  coincidence  in 
both,  the  christian  and  surnames.    As  where  the  devise  was  te 
the  Rev.  Charles  Stnith,  of  Stapleford  Tawney,  in  the  county  of 
Essex,   clerk,  and  the  legacy  wa^  claimed  by  the  Reverend 
Richard  Smith,    of  Stapleford  Tawney,    in  the  county  of  Es* 
. i __' 

(10)  But  ft  tHM)  description  will  assist  a  wrong  name,  if  there  is  no 
other  person  of  the  name.  2  Vez.  2ir.  And  if  there  is^  a  certain  de- 
scription^  and  a-further  description  is  added,  it  is  immaterial  whether 
the  superadded  description  be  true  or  false.  See  Bradwin  «.  Harpur, 
Amb.  375.  Which  case  presents  an  instance  of  a  transpc^ition  of  par^ 
ties,  the  legacy  intended  for  one  being  given  to  the  other,  by  a  very 
evident  mistake  of  the  names.  ' 

,  (11)  In  this  case,  the  first  ambiguity  was  amhigutttu  latent,  for  It 
only  appeared  by  reference  to  outward  circumstances ;  but  these  facts 
and  circumstances,  which  produced  the  ambiguity,  offered  no  media- 
for  its  explanation  ;  and  thia  is  the  proper  description  of  an  ii^i|r|14* 
ll^ept  amhigfiity. 
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sfacy'«ferk;  it  w«g  conlcBded  Ifttafc  oneChaiiM  Smiibi  «iT«fi^ 

icaciQ  tbc  ann3r»  who  had  lived  at  Rufoferd^  in  ^£«cx«  and  hadh     *  [  ^^  1 

been  duad  aome  timey  waa  int€iid<xl»  and  that  so  the  Icg^y  had* 

Iampd;'biit  it  was  proved  by  the  widow  of  Charlea  Sinilii»  that 

hedied  before  the  testatrix  made  her  will,  and  upon  the  esun'a* 

nanifesting  a  decided  opnioB  against  the  executor  and  tnutee-of 

the  r^^iifaiary  legatee,  the  point  waa  given  up».and  a  daeree  waa 

made  fat  the  legacy,  with  interest,  but  without  coats,  in  fvfov  of 

the  plaintiff,  the  Rev.  Richard  Smithy  13)     The  Teavdt  aeema  \ar 

be»  that  wherever  an  amlHguity  arises  from  the  ampphcahiliity  of        .  .  ^ 

thename  or  description,  as  soch  ambiguity  is  produced  by  the 

atate  of  facta,  it  b  open  to  exphoiatioo  by  parol  evidence,  facing 

property  an  example  of  the  UutnM  amb^pdioMs  but  alill  Che  evi* 

dence,  when  letin,  may  increase  instead  of  lessening  thedegfoe  ^^  .    . 

_  _  -—...-  ,  Of  the  incii^ 

tf  uncertainty,  or  it  may  fall  short  of  aflGwdmg  that  praponderancy  nble  latent 

of  iofeienoe,  which  is  requisite  to  decide  the  court  or  the  juVy.       ambiguity. 
Thus  much  aa  to  mistakes  in  the  names  and  descripdons  of  of  the  eflect 

Berson%  by  which  it  appears,  that  very  wide  deviations  and  roia>  of  a  bUak    . 

rr      1-     ^.  J  .^  »       ^         .    •        .J  V.     left  for  the 

tskes  have  been  corrected  by  parol  and  extrmsK  evidence ;  but  ^^e  of  a 

when  a  MmAr  is  left  for  the  name  of  alegatee  or  devisee,  it  is  too  l^S^tee. 

much  to  set  up  an  object  of  the  testator^s  bounty,  by  any  descrip*. 

tion  of  evidence^    Thus,  In  the  caae  of  Hunt  v.  Hoit^  1 3)  where 

the  testatrix  directed  that  her  other  pictures  (having  made  some 

previous  ^iecific*bequestofpictures)  should  become  the  property    *[  36  ] 

of  Lady  ■  "",  the  Chancellor  said  he  could  not  supply  a  blank  by 

parol  evidence;  though  there  certamly  were  some 'strong  cir* 

oumstances  m  the  will  itself  to  show  that  Lady  Hort  waa  the 

person  intended.    But  whfere  there  was  a'  blank  only  left  for  the 

christian  name,  evidence  was  without  difiicolty  read  to.  show  the 

testator's,  intentions,  with  regard  to  the  person  answering  to  the 


(1^  6  Vez.  jun.  42.  Smith  «.  Coney ;  so  in  Parsons  «.  Parsons, 
1  Vez.  jtui.  266,  and  in  Garth  v.  Meyrick,  1  Bro.  C.  R.  30.  Circiun- 
sUrtiete  weighed  in  favour  of  a  person  imperfectly  named  against  an- 
other person  to  whom  the  name  belonged;  but  who  clearly  appeared  rot 
tsbe  i9ie  person  hitended,  when  the  circomstances  of  description,  and 
the  facts  coming  ip  upon  parol  evidence,  were  coupled  together. 

(15)  3  Bro.  C.  R.  312  ;  and  the  same  point  was  adjudged  in  Baylis 
and  t^hnrch  «.  the  Attorney  General,  2  Atk.  239;  and  again  in  Castle- 
don  V.  Turner,  3  Atk.  fiST^  and  see  Pym. «.  Blsekbum,  3  Vez.  jua.  457- 
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sunume^o)    And  two  initials  of  the  person  to  whoi^  k  legacy  b 
l^ven,  have  bpen  fiUe4  up  by  parol  evidence  of  the  person  in- 

Some  ambi-       ^  ^^^  ^  allowed,  that*  in  the  last  instance}  the  rule  of  ad' 
'  guitits^a<«i/  mitjtiug  parol  evidence  in  the  case  of  an  ambiguity  latent,  and  re- 

^  are  not  mcu-   ....  «.       ,  ,  . .      ; 

rable.  jacting  It  wh&n  offered  to  expound  an  ambiguity  j>atent,  becomes 

aiittle  unsteady  in  its  application.  Where  a  te^tor  gives  a  legacy 
to  JVlrs.  G,  k  is  not  ^t^y  to  show  that  the  ambiguity  which  this 
imperfect  designation  creates*  id.  not  an  ambiguity  prising  upon 
the  face  of  the  will,  uid,  as  such,  an  ambiguity  patent.  And  I 
think  it  will  he  more  for  the  credit  of  legal  consistency,  instead  of 
/  straining)  by  any  refinement  of  reasoning,  to' take  this  instance  out 
of  tlie  description  of  an  ambiguity  fiatenty  to  allow  that  the  rule  is 
flexible  to  the  extent  of  admitdng  extrinsic  evidence  iH  a  few  par- 
ticular caseS)  where  the  ambiguity,  though  fiatttnty  arises  from 
something  short  in  the  expression  or  designation  of  the  objects 
of  the  testator^s  intention,  and  is  of  a  nature  calculated  to  receive 
an  easy  explanation  from  outward  facts. 

So  in  other  cases,  although  the  effect  of  a  positive  clause(9[)  is 
not  to  be  controuled  by  inference  from  other  parts  of  the  instni^ 
ment ;  yet,  K  the  suj^letory  matter  can  be  collected  from  the  ge- 
neral context  of  the  instrument,  whether  it  be.a  contractor  a  will, 
»  r  27  ]     the  approach  to  an  ambig;uity  ^patent  in  a  particular  clause  or  scn^ 
tence,  will  n6t  exclude  the  admission  of  parol  evidence,  provided 
it  tends  to  corroborate  tliis  collective  inference  from  the  context } 
indeed,  that  can  scarcely  be  termed  an  ambiguity,  which  is  sus- 
ceptible-of  an  exposition  from  other  parts,  or  from  the  stress  and 
Of  the  lights  scope  of  the  Instrument.    And  it  i^  generally  true,  that  where  the 
reflected  up-  context  of  the  instrument  reflects  a  strong  au^liary  light  upon 
passages  by    &n  ambiguous  passage,  but  not  strong  enough  to  decide  the  expo" 
the  context-    ^tion   with  suflicient  certainty,    it  may  nevertheless  afford  a 
ground,  and  indeed  invite  the  admission  of  extrinsic  evidence. 
Perhaps  too  we  may  go  a  step  further,  and  say,  that  where  such 
secondary  grounds  of  construction  are  morally  decisive,  as  may 
sometimes  be  the  case,  it  may  be  doubted,  whether  any  extrinsic 
evidence  can  be  received  to  contradict  it ;  for  instruments  are  not 

(tf )  Price  V.  Page,  4  Ve?.  jun.  680.       {p)  Abbott  «.  Massie*  3  Vez- 
jun.  148.        iq)  8  Vez.  jun.  43.    Jones  v.  Ck>U>eck. 
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to  be  construed  piecetnealy  but  illustratiDii  is  to  be  bomwed(r) 
from  all  the  parts  of  them,  to  give'  light  and  eflect  to  partictikr 
passages.  In  Ulrick  v.  Iitchfield,(«)  the  ambiguity  was  aho 
upon  the^rf  of  the  instrument,  but  the  seale  was  hidined  from 
its  balance  by  a  bearing  in  the  language  of  die  wiD ;  paid  evi- 
dence was  therefore,  as  ik  seems,  very  conustently  and  properiy 
admitted,  to  decide  the  preponderance.  The  devise  in  Caadedon 
V.  Turner^/)  upon  which  the  question  arose,  was  considered  as 
receiving  Ulustrauon  from  the  other  parts  of  the  idll,  and  from  a 
natural  order  of  preference  inferiUe  both  from  the  instrument  it- 
self, and  from  the  relation  of  the  persons  concerned,  so  that  the 
particular  uncertainty  was  expounded  by  a  comparison  with  the 
general  tenor  and  object  of  the  will ;  yet  tlie  Lord  Chancellor 
seemed  to  hokl,  that  as  it  was  a  case  in  which  there  was  as  abso» 
lute  omission  of  a  devisee,  no  extrinsic  evidence  could  be  admit- 
ted, a|id  the  case,  as  it  waS  regarded  by  his  loidship,  did  not  stand 
in  need  of  it,  there  being  enough  in  the  will  for  its  own  exposF 
tion.  The  point  of  the  case  was  this :  ^  W.  bequeathed  his  *lands  *  [  38  ] 
to  his  wife  for  her  Kfe,  and  after  her  decease,  to  M.  D.  the  niece 
of  his  wife,  and  proceeded  thus :  Item,  I  give  the  use  of  500/. 
stock  for  her  natural  life,  but  after  her  decease,  1  give  the  500^ 
among  ray  wife's  brothers  and  sisters.**  Lord  Hardwicke  conu- 
dered  this  as  a  case  of  the  absolute  omission  of  a  devisee,  and 
nearly  the  same  as  where  a  blank  is  left  for  the  name  of  the  de- 
visee,  in  which  case  parol  evidence  is  always  excluded. 

It  does  not  appear  that  Lord  Hardwicke  meant  to  ground  thia 
peremptory  rejection  of  parol  evidence  upon  the  rigid  ack^ption 
and  application  of  the  rule  of  disdnction  in  this  respect  between 
iiatent  and  latmt  ambiguides  i  he  probably  looked  only  at  the 
case  of  a  blank,  and  to  the  peculiar  circumstances  of  the  case  b^ 
fore  him :  nor  does  it  seem  as  if  the  principle  of  the  decision  af* 
iirmed  the  doctrine  of  holding  an  ambiguity  patent  an  ineurabU 
uncertainty  in  tUi  cases,  unless  it  can  receive  aninterpretadon  by 
inference,  exclusively,  from  the  context  of  the  instrument  itself, 
without  resorting  to  extrindc  evidence.  Perhaps  the  majority  of 
cases  do  not  come  up  to  this  severity  of  doctrine.  Where,  upon 
^general  and  probable  reasoning,  ftimished  ftx>m  the  internal  evi-  of  the  inter- 
dence  of  the  intentions  of  pardes,  the  mind  is  involuntarily  led  to  «»!  evidence. 

(r)  See  CQkcr  v.  Guy,  3  Bos.  ct  PiiU,  S6S.   (t)  2  Adi.  372.  («)  3  Atk. 
257. 
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§{^'1  patticblar  sense  tb  a  passa^,  involved  in  gnoinnafical  oIh 

-'Sen'riff,  the  general  practice  inclines  strongljcagsunst  refusing  to 

'•the  already  preponderating  scale  the  cumulative  aid  of  extemtl 

proofs.    But  whatever  dovfbts  may  exists  vrhether  in  oTty  case  of  % 

'palpable  amfiiguity  fuucnty  although  an  advance  be  made  tbvrardtf 

.  ^     -the  elucidatinn  of  it  by  reference  to  oM^  parts  of  the  instrument^ 

any  accessory  light  can  be  borrowed  from  mere  par6l  evidence^ 

The  coortd     'consis^g  of  fvorvfo  and  declaraticna  ;  yet,  it  aeems  to  be  settled  irt 

will  some-      .'pfftctice,  th^t  if  the  court  can,  from  tiie  reflected  lights  furnished 

times  look       ^  *. 

out  of  the      try  the  instrument  itself,  gain  some  probable  foundation  of  cbDJec-^ 

instrument,   ..^^i^  infeixsnce,  they  will  look  out  of  the  instrument  itself  to  the 

and  infer  the  ^ 

intention        *ofttef]fsibie  and  obvious  situation  of  the  parties  or  persons  cot^cern* 

from  ^^^^  «J-  *cd,  ahd  permit  a  resort  to  the  •visible  indications  of  intention  from 
person  or       'thepottdon  ofextemial  circumstances.     Masters  'v,  Masters,(I4) 
^"^r  ^^29  1     ^**  *  strortg  case  decided  on  this  principle.    There  a  te&tatrix 
.'gave  a  sum  of  rhoney  to  all  and  every  the  hoafdtals^  without  saying 
where  the  hospitals  intended  by  her  were  ;  but  because  it  appear- 
ed that  the  testatrix  lived  at  Canterbury,  and  moreover,  that  she 
took  notice  by  her  will  of  two  Canterbury  hospitals ;  the  devise 
was  held  not  to  be  void  for  uncertsdnty,  but  to  have  been  intended 
-for  all  the  hospitals  of  Canterbury. 

The  afaihe  pracdce  of  looking  out  of  an  instrument  to  the  situ- 
adoQ  of 'the  parties  concerned  for  collecting  inferences  of  inten- 
tion, appears  in  the  case  of  Harris  v,  the  Bishop  of  London,(n) 
which  was  thus  :  Talbot  Barker  being  sei^d  in  fee  of  a  real 
c^state,  as  heir  on  the  part  of  his  mother's  mother,  and  being  also 
seized  in  fee  of  a  very  small  estate  of  4/.  f^er  annumy  as  heir  of  his^ 
own  father,  devised  all  these  lands  to  trustees  and  their  heirs,  in 
trust  to  pay  several  annuities  and  charities ;  after  payment  of 
which,  he  devises  the  residue  of  the  rents  and  profits  of  the  pre- 
aiises  to  his  own  right  heirs  of  his  mother's  side,  for  ever ;  and 
the  question  was,  who  should  be  entitled  to  the  re^due  of  the 
r^ts  and  profits ;  whether  the  heir  of  the  mother^  father,  or  the 
heir  of  the  mother^s  mother :  here  the  court  looked  beyond  the 
will  to  the  testator's  title  to  the  property  devised,  and  finding  it 
to  be  derived  through  the  mother^s  mother,  decreed  it  to  go  tothe ' 
heirs  of  the  testator  on  the  part  of  his  mother's  mother.  This 
will,  perhaps,  appear,  when  properly  considered,  a  stronger  case 

(w)  2  P.  Wms.  135. 

(14)  1  P.  Wms.  420.    It  appears  alM>  by  this  case,  that  a  blank  left  in 
a  codicil  may  sometimes  be  supplied  fix>m  tho  wilL 
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ttai  that ju9(  abof€  died,  ofMmrters  aad  Masters,  far  akhoqgh 

tbe  eztraneous  mi|tter  was  Dot  iotrodoced  to  ^Trpl^^n  an  aabig!^- 

/ity  patent^  since  tbe  woxds  of  the  will  disiibqred  no  wnWfirify  at 

^«ll;  jet  it  ifM  certainly  resorted  to  bj  Lord^Maccksfieidi  loan* 

.nex  a  m^aoiag  to  words  beyond  their  legal  cffeet;  tbe  ^  right 

heirs  of  tbe  mother's  *aide"  beinga  description  iiropeilj  HV^*^    *  [  ^  7 

ble,  in  the  first  places  to  the  heir  of  the  mother's  father ;  novar- 

.thek^sS}  as  we  have  seen,  the  court  gave  the  estate  to  the  heir  of 

the  mother's  motheri  in  deference  to  the  argument  drawn  ftom 

the  manner  in  which  the  estate  had  in  fact  devolrcd  lo  the  testn- 

« 

^tor.   And  it  is  tQ  be  fairtherhotedy  that  in  thu  case  the  Chancellor 

di^  not  look  9iit  of  the  will  to  the  title  to  the  property  farthesake 

of  deddiog  the  judgment  already  inclined  the  same  way  by  the 

,  context  of  the  instrument)  ibr  it  does  not  seem  thai  the  willafibtd-' 

ed  any  internal  evidence« 

But  the  want  of  this  internal  evidence  in  tbe  will  itseK  to  justify 
the  resort  in  the  last  mentioned  casei  to  the  eztenal  fafcts,  makes 
.the  propriety  of  the  last  mentioned  decision  al  least  gutuiimatUf 
if  we  regard  the  analogy  of  authorities  on  this  head;  andj  per- 
baps,  tbe  admirer  of  consistency  in  legal  principles  will  be  better 
satisfied  with  the  inflexibility  of  Lord  Talbot,  in  deciding  the  case 
of  Brown  v.  Selwyn<x)  which- waa  shortly  aa  ibUowsi  John  gqaltypite* 
Brown  made  hia  will,  and  after  serersl  dispoaitioos  of  real  and  ▼entttheex- 
. personal  pnq^erty,  derised  as  follows :  <^  And  as  to  the  rest,  re-  debtbysde« 

sidue  and  irmainder  of  my  estate^  whether  real  ^or  personal,  ^i*f  tothe 

i^rr  -^  J  L-uT  ^    debtor,  and 

whereof  lam  seized  or  possessed,  or  which  I  am  any  ways  entt-*  holds  the  in- 

tied  to,  I  ^veand  bequeath  the  same,  and  every  par(  thereof  and  ^'^'^^^'^ 

all  my  right,  title,  and  interest  therein  and  thereto,  unto  such  my  of  the  per- 

'  executor  or  executors  herein-after  named,  as  shall  duly  take  "^I^X.'  ^ 

on  him  or  them  the  execution  of  this  my  will,  his  or  their  heirs,  evidence  of 

_n_wii         ___ 

executors,  adminbtrators,  and  assigns,   as  tenanu  in  commonf  fn^i^^n 
and  not  as  joint  tenants/*    And  tbe  testator  afterwards  appointed  ^^  teitator 
the  plaiouff  and de&ndant  his  executors,  and  died,and  the  plain*  cdved.^ '^ 
tiff  and  defendant  both  proved  tbe  will«    The  dcffendsnt  was,  at 
the  time  of  the  testator's  death,  indebted  to  him  in  3000/.  and  kft 
securing  thmof^  had  given  a  bond  tothe  te8tator.(l5).  The 

(x)  Cas.Temp.  Lord  Talbot,  240  i  and  tee  4  Bro.  P.  C  179. 


'•^f 


(15)  In  equity,  sdebt  is  not  released  by  a  creditor's  making  bis  debtor 
his  cttcutor ;  bttt  at  law  it  it  otherwise ;  and  if  a  creditor  makes  hb 


T» 


*3I 


&f4Jie  Admusidi^  ^  ]rob]r>  K 


4ttfl7^«f'tiie  faHi^*Npa«,  tlurt'die  ^lendaBt  might  tteommtairitli  tte 
-pl^ntiff  for  the  testttor's  reskliiary  ppdpteity,  «)d'|Mr]r  M»  tam  a 
^o^ty  <yf  the  «aid  ^mn  of  8000/.  wkh  ImeKsty  and  the  'CftMt  bill 
-was  brought  to  1iave<the  fxXid  ^Ibercd  tip  to  be  caii<3rilid;  It  ap- 
^ai^flbythe^oisw^ref  thts^fendantm  the  original  cane,  and 
%3r'the^Mdfc^  16} that  the  testator  really  desigDcd  to  gke  this 
money  tatht  defendant,  and  tha|  he  had  actually  infitructed  onb 
Yhier,  th^  atttivney  #bai  drew  the  i^iU,  to  make  thk  dii9|K>dtion 
^accordingly :  that  Vmerneglectedto  make  mention  of  k  in  tte 
-wilU  ifisistihg  that  the  bond  woald  be  extinguUhed  mid  released, 
vrf  eoorse,  by  SehF^f n's  bebig  i^ipoiitttfd  eacecutor ;  bnt  that  the 
testator  appearing  dissadsfied  with  Viner^s  opiniDn)  a  ease  was 
iaidtiefore  oomMel,  wha  confirmed  w)iat  Viner  hadisaid,  ieljritig 
-ftpon  whkh)  the  testator  signed  and  published  his  wHl,  with  a  Ml 
persuasion  that  the  bond  would  be  extinguished ;  and  this  ap- 
peated  clearly  to  hare  been  the  ipiemicai  of  the  testator.      ^ 

It  was  iitipoinlble  for  purol  evidence  to  be  more  deoisive  than 
'^tbat  'Which  was  offered  in  this  case,  if  it  could  have  been  receiv-^ 
-ed  ;  bnt  it  is  equally  plidn,  that  if  the  will  were  donudered  v(d&- 
*Mt  tiie  parol  endisnce,  and  the  general  devising  words  givkig 
*[53  ]  ^tht  reid  md  personal  propertf,  n«t*beibre  disposedy]^»  to  the 
^residiiary  legatees,  were  only  attended  t<i,  that  this  debt  Was  iiK 
eluded  in  tiie  bequest,  as  Ming  under  the  description  of  pefsonal 
•estate.  The  ehancellor,  althevgh  he  dedared  it  tio  be  his  ptir 
vate  opinion  that  the  debt  was  intended  to  be  Released  to  the  esc- 
"^tor,  by  whom  It  waa  owing)  thought  himself  not  at  liberty  U> 


debtor  and  inoSber  his  executors^  the  conseqiieaee  at<iaw  i#tiiU  the 
same;  nor  is  thit  consequence  varied  by  the  fact  of  the  debtor^s  admi- 
nistratingi  or  not  administrating  v  the  reason  whereof  is  this,  that  the 
other  cannot  bring  an  aetion  ^vithout  joining  him  who  refuses,  and  they 
caimot  sue  one  of  themselves  for  a'  personal  thing.  See  this  doctHne 
^crell  treated  in^PIowd.  Coami.  184,  Woodward  «.  Lorti  ^ateey. 

(16)  Incourtf  of  equity,  these  parol  proofs  are  geaerally  pennitted  to 
be  read  without  prejudice.  But  at  la\/,  where  thejur}'  might,  and  pro- 
bably would  be,  influenced,  by  the  admission  of  such  improper  testir 
mony,  the  production  of  it  will  not  be  allowed.  See  this  distinction  ad- 
verted to  by  Mr.  Justice'  Powell,  in  Ifewton  «.  Prestoa.  Prec.  i» 
Ch.  104. 


4B«  I.         Parol  and  Extrimic  £videmr.  S9 

|Md  ID  4»  ptrol  evideBc«»  andto  bmIm  a  coMttuctioa  igaiiMt 
thc^  pUn  wmbof  the  wilL 

Aklioqgh  tbe  case  of  BrovK  v.  Sriwjmt  ia  Mt  eaattf  cccoDcik- 
Ue  «nth  Uwk  of  Hum  v.  the  Bbbop^of  I,<nadonjt  yqt  jtii  not 
opfXMod  t»  tW  dectiioe  ef  the  artmiiiybHity  of  perol  and  extno* 
«ceiideace,  todeckfe  the  jud^^iBBm  already  otMlig^  iadiocd  ^^ 
the  ooQtext  and  external  evkknice  of  ^  iaetniacal. 

This  part  ef  tfaeeubjectinay  he  pvopcdgr  £Olichidedhf  aahovt 
eDmaiary  of  the  caae  of  Feancieao  «.  Foyvta^)  vhkh  «aa  te 
theellect  Mhmn^:  aimnaiibf  her  wHX  ^Kn.SQOt  mxk 'm 
the  loBg  arauitteft  to  Ay  the  lame  te  B»  and  J(W«  long  annwhict 
to  C«  and  directed  the  interest  thereof  to  be  arrn—iiiatad  j^  and 
the  will  coBtiuafid  a  devise  of  the  residue  of  her  estate  and  ef> 
fects  t9  her  nephews  ;  the  bill  was  filed  by  the  residuary  legatees* 
praylnglo.be  paid^he  residue  of  the  testatrix's  eaute»  after  the 
payment  thereout  of  the  several  sums  of  500/.  and  900^  to  iie 
perticolar  legatees.  Upon  the  hearing,  it  bmg  stated  that  the 
-testatrix  had  only  1^/.  a-year  long  annuitirs,  the  question  yi(9Bp 
whether  theJcgatees  should  hav^  th^  vespe^iye  sitpas  givte  to 
thcan  raised  by  the  ssk  of  sofnuch  stoc)^  as  would  be  sMScien;^ 
to  produce  them,  or  were  entitled  under  the  will  to  anouines  tM 
%h6  aaop^aH  ^f  the  said  sum  s  whiicb  latter  t^stmo^  vouM 
of  course  divide  gmong  tb^m  the  whole  of  the  prqpejty  of  the, 
testatrix  rateablyy  leaving  nQthiiigAr  the  resjdi^ry  legatee^  An 
enquiry  into  the.  etate  of  the  pi)pperty  of  tbo  teiOMrix*  at  the 
dine  of  her  nmking  the  willy  waf  pennitted  by  *th^  eouftyto  *  [  33  ] 
4how  that  gross  sums  of  money  were  meant  by  her,  aixl  not  an- 
ouities  to  the  amount  of  the  sums  named.  The  words  of  the 
deViuO)  fai  the  chanoeUoi^s  npinioD»  diirloa^d  no  aw^infcrt  p^ 
teJtBy  as  they  neiffly  corresponded  with  the  technicai  desaaptiQn 
•of  the  anmutifs,  as  contained  in  the  sU)ck  receipts.  Bnthe  took 
Dodce  that  the  phrase  ^  the  sum  of  500//'  went  out  of  the  tecl^' 
nical  dcscriptinn  of  an  annuity,  and  that  the  ij^^j^yfjl  words 
^  the  interest  thereof  to  accumulate/*  more  naturally  imported 
the  growing  phxiuce  of  a  capital  sum.  He  seemed  to  thinks 
therefore,  that  although  the  words  of  immediate  description 
<ontidocd  no  ambiguity,  but  were  adapted  to  eiqirem  an  anmial 
>  sumv  yet  thatocher  partsof  the  will,  andthe  context  in  general, 
Ainushed  ground  of  argumenti  and  a  species  of  doubt,  which 

Of)  1  Bro.  472. 


/ 


» 
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Of  the  A4mk^in&ttf  of  boo^  1«: 

tmrfanled  iheadiiussioD  otcoltateral  evidtnce  lo.cxpiafarh ;  imb 
that,  the  atatement of  tho  fortune  tif  the  ttttatrbc  mi  a^faafateu 
to  the  {rarpoae  of  such  «]iplaB(ition.    Whidi  oaae  auppUea  401^ 
additional  propoudon  m  the  theory  of  eviideacey  viz.i  that^vhere'^ 
thesis «ieitl)eramA^Sr<<<Va9 /miena  or  laeensf  in  the  partieular  pat-', 
sage  in  cootroverayy  but  the  words  are  dear,  tfid  there  'ia  a  pno«. 
per  subject  for  their  application,  yet  if  there  is  another  subject 
to  which  jtheir  appticatioa  is  less  direct,  and  the  context  of  the^ 
wili'pcunts  to  thi%  latter  constructioo,  the  door  is  opened  to  the 
a&mssion  ol"  exterior  evidence,  to  second  and  oonfirm  this  coW. 
lectivie  inference  ^igunst  the  literal  eicpressiop  of  the  paidcular 
dauaeor  a^nteoce* 


•M*J 


•PART  III. 

The  AdmitdbiiUy  ^  Extrmdc  Bmidenceto  rmae  a  Case  qfJSleciiQ^ 

THERE  seems  indeed  to  be  an  order  of  cases  id  the  Court^ 
of  Chancery  which  has  let  in,  perhaps  with  some  anomaly  of 
prindple,  and  certainly  with  considerable  struggle  In  the  minds  - 
of  chancellors,  the  application  of  extrinsic  evidence  (particularly  ^ 
that  which  arises  out  of  documents  exhibiting  the  state  of  the  pro- 
perty  of  a  testator)  to  supersede  the  ordinary  sense  of  a  word  or  ' 
phhise,  without  any  such  Support  fVom  the  context  as  has  exist- 
ed in  the  instances  just  above  alluded  to  ;  fbrthe  sake  ofpro-" 
ducing  a  consequence  of  law  calculated  to  give  general  eflect^  to 
what,  upbn  the  whole,  seems  to  be  the  true  intention  of  a  testa* 
tor.    It  will  not  he  loss  of  time  to  those  who  wish  to  understand 
this  ^intricate  subject,  to  accompany  the  vniter  through  th^ 
late  case  of  Druce  v.  Dennison,(z)  determined  by  tlie  present 
Chancellor. 

( 10)  The  pdnt^  of  the  case  are  numerous,  and  it  is  not  with- 

(z)  6  Vez.  jun.  385. 


(lO)  It  may  be  neeesaary  to  advertise  the  reader,  that  u  this  work 
is  designed  rather  as  a  oommentary  upon»  than  a  compilalaQnof,  the  ca* 
^8  introduced  in  it,  he  will  find  it  neeesaary,  in  a  great  namberof  it^<( 
jitances,  to  read  the  cases  themselves,  as  they  are  reported  in  the  books  ^ 


ct,  L         Parol  ami  Exirkmc  JEvUence.  .Si 


€«t4ii|igent  fetmtei  teitfae  ii«iniwi  wilii  wUck'Wft 
ctttccfttpdy  CI  be  detached  from  the  suifaunikig  nattw^    'phe* 
cue  givet  birth  to  this  Jftquiry—Ie  pnnl  And  cxtiiBflic'evidettce' 
edmiHibletoifaow,  thaiby  adispo^tieDoC  hispenomlcttBteia'    *'[  35  ] 
a  willy  a  teitatsr,  ^ing  in  the  life<dme  ^>f  hb  irife  (on  whom  a*  Whether  er- 
seltieiiient  had  been  made  bf  him  in  express  exchwlop  of  btr?|^^g||((^  ^ 
dower  and  diiidsy  and  a  further  express  provisiaa  for  her  had.  >how  that  a 
beenaoade  bf  his  will)  designed  to  indudecertMn  chattels  bciolig«-gig,iea  to  inl 
ingtohiswifet  and  not  reduced  into  posseasioq in  his  lifi>timet  <^hide  u^er 
soastoputthe  widow  to  her  election,  either  to  rseigii  tlie  testa*' « his  penon- 
roentarydbposition  in  herfinrour,  or  to  consent  to  be  bound  by  alesta^'cei^ 
her  husband's  dispotttion  of  what,  in  a  strict  scsiaer  was  bec^s»  belonnng  to 
as  not  havmg been  made  the  husband's  by  any  exercise  of  his  right  J^^'^^j!^^ 
ever  in  his  life-time  ?  '  into  pottes- 

An  inquiry  into|he  general  slate  of  the  wife's  property,  be-  ^^J^'Jli^ 
came  necessary  to  the  decision  of  several  other  questioDs  in  the  puthertarhcr 
case  respecting  the  operation  of  the  will ;  for  as  the  property  of  ^^<^^**^' 
the  wife  consisted  of  chattels  of  various  descriptions,  and  as  the 
husband  bad  done  various  acts  affecting  or  relating  to  thu  pvo* 
perty,  it  became  necessary,  in  adjusting  the  claims  of  the  litigant 

.  parties,  to  ascertain  what  parts  of  this  property  had,  in  a  legal  or , 
equitable  sense,  become  the  estate  of  the  husband,  and,  as  such, 
had  come  strictly  within  the  operation  of  the  will.   It  was  diKOV* 

^ered  upop  this  inquiry,  that  as  to  certain  leasehold  estates  of  the 
wife,  actual  leases  bad  been  made  by  the  husbsnd,  and  that,  there* 
fore,  there  could  be  no  dispute  whether  the*e  passed  or  not  under 
the  descnpti<^  of  personal  estate  m  the  will.  The  husband  had 
also  entered  into  agreertunt*  toe  leases  of  other  parts  of  his  wife's 
leasehold  property,  and  the  chancellor  inclined  to  think,  that , 
these  agreements  WQuld  bind  the  wife  in  analogy  to  asrignments 
at  law ;  but  upon  thb  particular  point  he  gave  no  decided  ojd- 
nion^a)  With  respect  to  the  question,  whether  the  husband, 
by  this  ^ettlcmen^had, entitled  hijnself  in  equity  to  be  considered 

(a)  Vide  Steed  «.  Cragh,  ^  Mod.  42. 


sndthen  it  ishppcd^  that  the  stiittsace  of  these  eodeavours  will  be 
felt,  in  the  sccuracy  sad  clearness  with  which  the  principles  of  each 
^^udkation  will  be  understood. 


as  a  fiurchoier  of  the  unreduced  part«  of  Ms  infe*8  personal  prS- 
pefty,  his  lordslilp  disposed  of  that  pdim  hy  referAng'  to  the 
rule— that  dither  the  tettfement  tnust  be  expresdy  niade  kr  con- 
sideration of  the  wifeS  fortune  to  make  the  hushatid  fltich  pu!^a» 

*  [  36  ]     ter,  or  Aicfa  ^intention  must  be  imported^  and  pbBUy  ittiportcfd 

by  the  contents  :(l  I]  both  of  which  circumstances  were  wbhting 
to  the  settieinent  under  consideration.  ^Wlch  respect,  thetefbre, 
to  those  parts  of  the  wife's  chattels^  wUch  had  neither  been  pur- 
chased  or  reduced,  the  question  arising  upon  the  husband's  wiH 
•was,  whether,  having  given  his  wife  a  benefit  under  it,  he  suffi- 
ciently manifested  the  design  of  embracing,  under  the  denomi- 
^  nation  of  his  ^  personal  estate,**  not  only  what  was  Bttictly  kU^ 
but  also  such  parts  of  his  wife*s  property,  as  it  was  competent  to 
^  him  in  his  life-time  to  have  reduced,  but  which,  in  &ct,  he  had 

hot  reduced  Ibto  his  possession,  so  as  to  defeat  her  title  by  sur- 
.  «vivorship,  and  to  put  her  to  her  elecdon,  dther  to  refnounce  the 
benefit  given  to  her  by  the  will,  by  insisting  on  her  rights  In  Op- 
position to  it,  or  to  acquiesce  in  the  intended  disposition  thereby 
of  her  legal  right,  ih  order  to  entitle  herself  to  the  bounty  thereby 
expressly  g^ven  to  her.  Out  of  tiiid  general  question  arose  the 
apedal  doubts  as  to  the  admisubillty  of  parol  and  extrmdc  evi- 
dence, to  show  what  was  meant  by  the  testator  to  be  comprised 
within  the  denomination  of  personal  estate. 

The  principal  extrindc  evidence  was  a  paper(l^)  stated  in  the 
/  report  to  have  been  found,  at  the  death  of  the  testator,  among  his 

•  [  37  ]     papers,  together  with  hb  will,  eotitied,  ^  A  ^statement  of  my  pro- 


(1]L)  Upon  ^  tiAjiectf  tN  stwidisnii  will  bf  weUinfon^  Vy  f«%4ii^ 
the  CAM  pf  Adanui  «.  Cole,  Ca«.  Temp.  Talbot,  edit.  WUUan^^  168. 
and  the  cases  referred  to  ia  the  note  of  the  very  learned  Editor  at  the 
end  of  the  report. 

(12)  This  paper  making  no  part  of  the  will,  itatandji,  in  respect  to 
its  admissibility  as  evidence,  in  no  higher  estimation  than  verbal  testi- 
mony, and  is,  in  legal  language,  commonly  classed  under  the  general 
denomination  of  parol  eVidence,  when,  by  that  phrase  is  meant  the  ex- 
traneous prooft  by  which  written  Instruments  are  proposed  to  be  af- 
fected in  their  operation.  Some  distinotion  between  the  two  kinds  of 
cxtrinsio  testimony  seemed.  |q  be  taken  in  Eden  *.  Smith,  5  Ve?.  ^nn. 
341.  but  in  Pole  v.  Lord  Somers,  and  Dmce  e.  Dennison,  such  distincr 
tion,  as  aflTecting  the  question  of  admissibility,  was  disclaimed  by  the 
bar  and  the  court. 


Cfiu  h       Pard  mii  JSadnmic  3oidence.  Sy 

]icrtf>  8Mi  Ko^pcflober,  irM,  when  I  mii4e  mj  nill,'*  in  wkkb 
fapor  tbe  teHtttir  enumerated  Aif  fteoliQUi  copyboid)  end  Inacr 
kM  «8taU%  iocJuding  tfaoeeefhtt  wife,  end  hb  boD^ 

aiwi-n|Kf>r  lariirityi  Ilk  tt^*  Iaal  Hiiiif  ■  kfi  imtw****!  a  mariiEAMe 
J^dopgiog  to  his  vife  before  marriage^  thost  ^Harlejr-streel 
merlgage,  annual  intereat  30/.  pnocipal  600/,*'  That  mortgage^ 
lagether  iir^  other  fleciifitica»  was  daased  iioder  thia  <k^^ 
^  general  peMcnal  eftaU^  applicable  to  tbe  pijaaent  of  debta  and 
legacies/' 

This  evidencfe  ivaa  Tecdtedf  md  the  dnoccUor  detenniDed, 
that  it  did  put  the  widow  to  her  elcctioOi  but  as  the  exact  grooDds 
of  that  juf^^ment  are  very  material  to  the  point  we  are  consider- 
inor^  tttMJ  deaerve  to  be  ciiticaUr  understood*  —^^^  cannot  be  well 
understood  by  perusing  the  report^  involving,  aa  it  doeai  so  much  * 
complicalioo  of  cifxnmslBncesy  without  a  patient  afid  laborioua 
^ittentiony  I  shaH  tfideavour  to  place  tliem  before  the  diHgcnt 
reader  in  a  distinct  order. 

, .  A  short  time  before  Dnice  v.  Demiison  came  before  tbe  pre- 
sent chai^eIlor»  his  lordship  had  to  consider  the  case  of  Pole  v. 
XfOrd  SomeraX^}  (concerning  whichi  poore  will  be  said  presently) 
i^caaevery  similar  in  its  pointa»  in  deciding  which,  he  seemedto 
-feel  a  satififaftirm  in  bdng  enabled  by  the  internal  evidenca  of  the 
will  itseli^to  avoid  a  direct  acquiescence  in  the  decision'of  Pulte- 
ney  v.  Lord  Dariington^r)  in  respect  to  the  admisuon  of  the 
evidence  proposed :  in  which  last-mentioned  case  evidence  ex* 
trinsic  to  the  will  had  been  received,  to  show  that  a  testator  who 
had  a  sum  of  money  in  his  hands,  under  a  trust  to  l>e  laid  out  in  » 

lands  for  his  own  entire  benefit,  and  who  was  therefore  compe- 
<tent  by  the  rules  of  a  court  of  equity  to  dispose  of  such  interest, 
either  as  -land  or  money,  had  elected  to  pass  this  disposeable  inte- 
rest  as  personal  estate,  and  in  the  shape  of  money ;  and  in  which 
aud  case  of  Pulteney  v.  Lord  Darlington,  the  evidence  offered 
*and,adaatted^l3}  was  a  statement  of.  his  prcyerty,  drawn  up  for     •[38  ] 

.    ih)  6  Ves.  jun.  309. 

(«)  Reg.  Ub.  a.  17731,  fo.  710.  X  Bro.  C.  R.  177. 


(13)  The  case  of  Pulteney  «.  Lord  Darlington*  seems  to  have  been 
decided  on  the  doctrine  laid  down  by  Lord  Chancellor  Somert,  in  Chi- 
cheater  «.  Bickarstaff*  2  Vent  1195,  that  while  the  anoDcy  to  be  laid  out 
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tbe  testator  by  his  stewftrdy  in  pursuapce  of  his  direcdoBs,  at  a 
(fistance  of  some  year8(U)  from  the  maldiig  of  the  will,  d^sciib* 
ing  the  property  ia  dispute  as  personal  property. 


in  lands  remains  money/  it  shall  be  part  of  the  personal  estate  of  the 
person  wha  might  have  aliened  the  land  ;  or,  as  Lord  Thurlow  explain- 
ed it,  where  a  sum  of  money  is  in  the  hands  pf  a  person  without  any 
ether  use  but  for  himself,  it  will  be  money,  and  tbe  heir  cannot  dairo. 
(Vide  the  cases  in  2  P.  Wms.  ir4»  note  by  the  editor.)  If  Lord  Thur- 
low  had  rested  his  decision  entirely  on  that  doctrine,  independently  of 
the  Evidence  produced  to  show  an  act  of  election  in  the  testator.  Lord 
Eldoa  would  not,  in  the  cades  of  Pole  v.  Lord  Somers,  and  Druce  v. 
Dennison,  have  found  himself  embarrassed  by  the  authority  of  that 
case ;  but  the  extrinsic  evidence  was  admitted  and  acceded  to,  thou^ 
the  professed  ground  of  the  judgAnent  seemed  not  to  reguire  it. 
Of  the  ad-  (^^)  ^  ^^  above  mentioned  case  of  Drace  v.  Dennison,  Lord  £ldon 
inissibiUtyof  observed,  that  formerly  the  courts  were  very  jealous  of  adBkitting  evi- 

the  declara-  dence  of  deglarations  by  the  testator,  except  such  as  were>  made  by 

tionsofates- 

tator  made     ^^  shout  the  time  of  making  the  will ;  and  towards  tbe  conclusion  of 

before,  after,  his  decide  in  that  case  he  remarked,  that  in  receiving  parol  evidence, 
^f  ^^^mak*  *^  ^^^  ^^^  ^*^  satisfaction  to  6nd,  that  it  was  contempomy  with  the 
ing  of  the  '^'^  ^  Nourse  v.  Finch,  1  Vez.  jim.  359,  Buller,  Jl  expressed  a 
will  stronger  opinion  against  admitting  declarations  which  did  not  take 

^  place  at  the  time  of  making  the  wilL  The  further  we  ge  back  in  tssc« 
ing  this  'i^sposition  to  reject  parol  evidence  of  decl  vations  made  before 
or  after  the  will,  the  more  emphatically  we  find  it  expressed.  Thus  .in 
1  Vez.  324,  Lord  Hardwicke  observed,  that  the  time  of  making  the  de- 
clarations was  very  material,  and  no  regard  ought  to  be  paid  to  declara- 
tions made  not  at  the  time  pf  making  the  will.  Thus,  sgain,  in  the  case 
of  the  I>uke  of  Rutland  v.  the  Dt^tchess  of  Rutland,  3  P.  Wms.  215,  it 
was  said  by  Lord  Macclesfield,  that  sUowing  j^arol  evidence  was  ex- 
ceedingly dangerous,  and  not  to  be  done  in  the  case  of  discourses  made 
at  a  difierent  time  from  that  of  making  the  will.  And  again,  by  Trapy, 
J.*  it  was  said,  that  ncregard  ought  to  be  paid  to  expressions  before.or 
after  the  making  of  the  will,  which  possibly  might  be  used  by  the  tes* 
tator,  on  purpose  to  disguise  what  he  was  doing,  or  to  keep  the  family 
quiet,  or  for  other  secret  motives  or  inducements.  But  to  close  this 
view  of  <^inions  upon  the  subject,  the  reader  must  be  cautioned  against 
understanding  the  positions  of  the  present  Chancellor,  in  7  Vez.  jun.  page 
518,  with  too  much  latitude  ;  what  he  there  observes  as  to  th^  general 
admissibility  of  parol  declarations,  is  applicable  and  was  applied  only 
to  the  question,  whether  an  executor  being  also  a  legatee  in  a  will  is  a 
trustee  for  the  next  of  kin,  or  beneficially  entitledhimself  to  the  residue 

•  2  Vem.  635. 
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*ln  Pokv^LcN^Somers,  theChaoceUorwasgladtofiiicf  asuf* 
ficient  ground  io  the  c^ntento  of  the  wiU  itself  to  rent  this  judg-     a  r  40 1 
inent  upon,  without  the  necessity  of  positively  recognising  ordi«- 
daiming  the  doctrine  as  to  the  evidence  imposed  on  him   by 
Pulteney  v.  Lord  Darlington.     But  the  pressure  of  that  case,  so 
studiously  avoided  by  him  in  Pole  v.  Lord  Soraers,  recurred  in 
tbe  subsequent  case  of  Druce  v.  Dennison.    The  paper  exhibit- 
ed in  the  last  mentioned  case,  and  whitth  has  been  above  stated, 
^vas  similar  to  that  which  occurred  in  the  case  of  Pulteney  x^ 
l.ord  DaHington,  except  that  it  was  more  pregnant  with  testimony 
of  intentioHi  as  having  been  found  in  the  same  box  with  his  will, 
and  containing  an  express  reference  to  it  :  whereas,  the  paper  im 
Pulteney  v.  Darlington,  was  long  anterior  to  the  will,  and  did  not 
)9eem  to  be  prepared  with  any  immediate  view  to  it,  neither  was 
it  astatonent  made  by  the  testator  himself.    The  mfbple  que^ 
tioni  as  to  the  propriety  of  admitting  parol  evidence  for  the  pur- 
pose for  which  it  was  offered,  seemed  to  his  lordship  so  ripe  and    . 


T* 


*■  a^  tiTidisp<)sed  of;  which  is  a  question  of  rebutting  an  equitabU  pre- 
Birarptioii,  as  will  be  explained  in  another  place.     His  lordship  theft 

'  lays  dowti  the  affirmative  with  respect  to  the  general  adinissibiii^  of 
parol  declarations  to  repel  this  presumption  of  equity  in  favour  of  the 
next  of  kin,  with  the  following  important  dtstinctioni,  viK.  that  in  the 

'  degrees  of  such  Evidence,  contemporary  declarations  are  clearly  of  the 
greatest  weight— next  to  such  contemporary  declarations,  when  it  it 
the^ease  of  a  will,  those  which  are  made  tt/ier  the  making  of  the  will, 
are  the  most  efficacious,  for,  a  declaration  qfier  the  will  as  to  what  the 
testator  had  done,  is  eiftttled  to  more  credit  than  one  hefort  the  will 
as  to  tvhat  he  intended  to  do,  for  that  intention  may  very  well  be  altered ; 
bat  he  kfu»sjM  what  he  has  done,  and  is  much  more  likely  to  speak  cor- 
rectly as  to  that  than  as  to  what  he  propotei  to  do.  But  with  these,  and 
perhaps,  other  distinctions,  such  parol  declarations  by  a  tattator  are  all 
alike  iidmisslble — they  are  to  be  decided  upon  by  their  weight«-4>ut 
by  their  nature  they  are  all  admissible.*  The  caution,  however, 
with  which  an  declarations  by  a  testator  should  be  admitted,  is  well 
pointed  out  in  the  same  judgment  in  Trimmer  v.  Bayne,  viz.  that  these 
decUrations  may  be  made  witli  a  view  to  delude,  as  being  a  necessary 
artifice  to  keep  the  peace  of  families.    In  Trimmer  v.  Bayne,  it  was  one 

'  of  the  grounds  of  the  judgment,  that  tbe  declarations  there  stated  to 
have  heen  made,  and  offered'  as  evidence,  had  an  evident  purpose  of  de- 
eoving  and  baffling  the  curiosity  of  the  party  inquiring. 

•  Vidd  Trimmer  v.  Bayne,  7  Vez.  jun.  519. 
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urgent  fo\r  decision,  tha;t  although  there  appeared,  in  his  opinion, 
to  be  much  in  the  ^ill 'itself,  which,  if  fairly  and  critically  reason- 
ed, might  of  .itself  go  far  towards  establishing  the  construction 
he  was  prepared  V^  give  to  it,  and  the  rejection  of  the  paper  as 
testimony  did  not  involve  the  extinction  of  its  operation,  since 
there  was  good  ground  for  thinking  that  it  might  be  proved  as  a 
,  testamentary  paper  in  the  commons  :  yet,  he  chose  to  ground  his 
opinion  as  to  the  admissibility  of  the  paper  in  question,  upon  the 
authority  of  Uie  decision  in  Pulteney  i^.  Lord  Darlington ;  which 
being  a  case  in  which  the  will  itself  presented  no  ambiguity,  and 
in  which  tliere  was  property  to  an  immense  amount  to  answer 
the  words  of  the  will,  afforded  an  unmixed  precedent  for  the  re- 
'  ception  of  this  collateral  testimony  in  manifestation  of  a  testator's 

*[  41 1  intention,  as  to  the  import  and  extent  of  a  particular  '^descriptive 
'  phrase,  in  a  case  where  the  application  of  the  description  to  the 
propeity  in  question  would  affect  the  quality  of  the  estate,  and 
determine  the  rights  2ind  obligations  of  parties  claiming  under 
the  testator.  We  have  to  thank  his  lordship  for  the  breadth  of 
this  decision,  and  the  certainty  it  will  impart  to  this  delicate 
question :  for  although  there  certainly  are  some  visible  'differ- 
ences between  the  cases  of  Pulteney  v.  Lord  Darlington,  and 
Druce  v.  Dennison,  yet  the  steady  administration  of  justice  re- 
quires, that  the  minuteness  of  subdivision  snould  terminate  with- 
m  tangible  limits,  .and  before  it  ceases  to  be  readily  intelligible 
and  applicable. 

T5  the  student,  however,  it  may  afford  an  useful  exercise  to 
proceed  somewhat  further  in  the  consideration  of  these  distinc- 
tions. In  which  investigation  he  will  not  fail  to  observe,  that 
the  subject  of  the  devise  in  Pulteney  v.  Lord  Darlington,  was 
already  the  testator's  property,  and  that  the  point  of  inquiry  in 
the  case  was  only  as  to  the  view  the  testator  himself  took  of  it. 
He  will  also  observe,  that  the  words  of  the  will  were  applicable 
to  it  in  their  strict  sense ;  that  it  was  in  law  personal  estate,  and 
the  testator^s  own,  to  every  beneficial  intent ;  but  having  been 
once  impressed  in  equity  with  the  character  of  land,  by  virtue  of 
the  trusts  to  which  it  had  been  made  subject,  the  question  was, 
whether  the  testator  desired  to  treat  it  as  land  or  money  by  his 
will,  it  being  clearly  competent  to  him  to  make  it  in  equitable 
consideration  either  the  one  or  the  other. 
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The  Chmcenor  seemed  to  think,  that  no  act  of  dectkA  was 
necessary  to  make  it  personal  eitatei  the  sam  being  already  at. 
home,  and  the  particular  purpose  no  longer  requiring  it  to  be  laid 
out  in  land  ;  bat  that  if  it  were  to  wait  for  an  act  of  election,  such 
act  of  election  was  an  amtuguity  in  fact,  which  arose  upon  look* 
ing  beyond  the  will  into  the  state  and  arrangements  of  the  pro- 
perty, and  that  collateral  etidence  was  prop<^r  to  resolve  that  sort 
of  ambig;inty. 

*In  Druce  v,  Dennison,  the  quesdon  waa  not  how  the  testator     *  [  42  ] 
bad  elected  to  treat  a  property  already  bis,  in  order  to  determine 
whether  the  subject  passed  under  a  descripticMi  verbally  cpmpe- 
tent  to  embrace  it  as  such,  but  whether  a  pn^rty,  nof  strictiy  the 
testator's,  was  to,be  embraced  by  words  not  ^trietfy  applicable  to  • 
k^  so  as  to  aflTect  the  original  title,  and  not,  as  in  Pulteney  v.  Lord 
I>arlin^on,  a  title  derived  under  it.    Druce  v.  Dennison,  and  Pul« 
texiey  v.  Lord  barlington,  were  both  cases  of  construction  purely ; 
but  the.  evidence  in  the  latter  case,  through  the  medium  of  imput- 
ed intention,  went  to  give  to  the  words  used  an  application  agree- 
able to  their  real  import ;  whereas,  by  the  evidence  oflTered  in 
Druce  v.  Dennison,  it  was  proposed  to  stretch  the  application  of 
the  words,  by  inference  from  intention,  to  a  subject  of  which  they 
were  not  properly  descriptive,  in  order  to  rm9e  a  case  of  election, 
as  agsdnst  the  person  who  claimed  by  title  in  oppotttion  to  such 
construction.    The  e(vidence,  therefore,  in  Droce  v.  Dennison, 
went,  not  merely  to  ascertain  the  gtsaMty  of  the  subject,  in  order 
to  decide  to  what  description  of  claimants  or  representatives  i^ 
properly  belonged,  but  to  set  up  a  meanmg  beyond  the  ft'/^o/ ex- 
pression.   It  is  therefore  a  case  of  great  importance  and  strength 
•—it  was  the  reluctant  decision  of  a  cautious  mind,  pronounced 
after  long  deliberadoil,  and  suggested  by  a  soleom  imprestton  of 
the  benefit  of  uniformity  and  certainty  in  the  administration  of 
public  justice*    Though  there  was  much  in  the  context  of  the 
will  itself,  by  the  help  of  wliich,  the  chanceUor  might  have  sup- 
ported his  decree,  yet  he  chose,  for  the  sake  of  legal  repose,  to 
rest  his  d^ision  exclusively  on  the  doctrine,  that  evidence  dehors 
the  will  might  be  received  to  explain  the  intention  of  the  testator, 
90  as  to  raise  a  case  of  election,  and  to  linfc  the  authority  of  his 
respected  name  to  that  of  Lord  Thurlow,  of  C.  J.  De  Grey,  of 
^aron  Eyre,  and  of  Lord  Ahimley . 


1 
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Px>le  V.  Lord  SomerSf  was  before  Druce  v,  Deniusoii,  but  I 
have  chosen  to  treat  of  it  out  of  the  order  of  time)  because  I  con-> 

*  [  43  ]     sider  that  if  it  bad  occurred  after  the  case  of  Druce  *t;.  Denni^Oy 

though  it  would  not  have  received  a  different  decision^  it  would 
have  stood  upon  a  wider  basis,  since  it  would  have  been  estab- 
lished upon  the  external  evidence  which  was  offered,  as  well  as 
upon  the  internal  testimony  furnished  by  the  context!  of  the  will; 
and  that  although,  as  will  be  shown,  the  case  was  somewhat 
stronger  in  its  circumstances  than  either  Pulteney  v.  Lord  Dar« 
lington,  or  DniCe  v,  Dennison,  yet  the  chancellor  seemed  clearly^ 
in  pronouncing  his  judgment  iti  Druce  v.  Dennison,  to  regard 
the  case  of  Pole  v.  Lord  Somers,  as  included  in  the  principle  on 
which  he  decided  in  favour  of  tiie  admissibility  of  the  collateral ' 
evidence  in  Druce  v,  Dennison.  In  Dnice  v.  Dennison,  the  tes- 
tator might,  whenever  he  pleased,  have  acquired>the  ownership 
of  that  property  of  his  wife,  which  his  will  was  construed  to  af« 
feet ;  but  in  Pole  v.  Lord  Somers,  the  property  was  not  placed 
within  his  reachf  being  bound  by  his  marriage  sttdement  in  favour 
of  his  children.  The  inquisiuve  student  will  find  the  last  men- 
tioned case  interesting,  both  as  compleating  this  head  of  equita- 
ble doctrine,  in  respect  to  the  admissibility  of  parol  evidence,  in 
order  to  raise  a  case  of  elecdon,  and  as  conducting  him  by  an 
easy  transition  from  the  qpesdoii  as  it  arises  upon  cases  of  elec- 
don, to  the  consideration  of  it  under  the  important  head  of  a8/»- 
fttcciottj  of  which  it  affords  a  very  good  illustradon.  By  the  set- 
tlement in  Pole  V,  Lord  Somers,  the  fortune  of  tlie  wife,  wluch 
consisted  of  monies  in  several  funds,  was  agreed  U>  be  laid  out  in 
the  purchase  of  lands,  to  be  setUed  upon  the  husband  and  wife, 
in  succes^on,  for  their  lives,  with  remainder  to  and  among  their 
children,  as  tenants  in  common.  Part  of  this  property  was  ac- 
cordingly laid  out,  after  the  marriage,  in  the  purchase  of  the 
manor  of  C  ■■  ;  other  part  was  invested  in  the  4  per  cents,  in 
the  names  of  the  trustees,  and  the  remainder  was  received  by 
R.  P.  the  husband,  and  mixed  by  him  with  his  own  money.  R. 
P.  afterwards,  Jby  his  will,  made  provision  for  his  children,  by 
appropriating  certain  suins  of  money  to  each  of  them  above  the 
amount  of  what  they  would  have  been  respectively  entitled  to 
under  the  settlement,  and  directed  their  maintenance  and  educa- 

*  [  44  ]      tion,  during  their  minoriues,  to  be  taken  out  of  the  *whole  prot . 

duce  of  his  real  and  personal  estate.    F}e  then  empowered  his 
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exficiitors  to  sell^  if  they  should  think  proper,  his  chambers  in 
the  Tempk)  (Which  he  had  given  to  his  eldest  son  in  a  former 
part  of  hia  will)  and  also^  if  necessary,  the  manof  of  C  and  to 
apply  the  produce  during  hia  eldest  son's  minority,  to  any  use 
for  his  benefit ;  and  he  empowered  them  also,  to  lay  out  any  part 
of  the  respective  fortunes  of  his  younger  sons  for  their  use  pnd 
benefit ;  and.  all  the  residue  of  his  estate  and  efiects,  both  real 
and  personal,  after  payment  of  his  debta  and  legacies,  he  be- 
queathed'  to  his^eldest  son.  Among  the  papers  of  the  testator 
was  found  a  schedule  or  estimate  of  the  state  of  his  personal  pro* 
pcrty,  carried  down  to  a  period  long  posterior  to  the  date  of  his 
will  s  and  it  was  insisted,  on  behalf  of  the  eldest  son,  that,  as  the 
manor  of  C.  purchased  with  part  of  the  trust-property.  Was  spe- 
cifically  given  to  him,  and  as  the  amount  of  the  pecuniary  lega- 
cies could  not  be  answered  out  of  the  assets,  without  the  applica- 
tion of  the  trost-fiuids,  and  was  caicultucd  ufion  the  property  in 
the  schedule,  which  appeared  to  comprise  the  testator's  wife's 
fortune,  as  well  that  part  of  it  which  had  been  received  by  him,  ,' 
and  mixed  with  his  own  property,  as  that  which  had  been  invest- 
ed in  the  4per  cents,  the  testator  must  be  regarded  as  meaning ' 
to  dispose  of  his  wife's  properly  as  well  as  his  own.  Now  the 
tule  being  this,  that  he  who  claims  a  benefit  under  a  will  can 
claim  no  benefit  in  oftfiotition  to  it,  but  is  put  to  his  election  eidier 
to  renounce  what  the  will  gives  to  him,  or  to  take  it  upon  the 
terms  of  acquiescing  in  al^  the  other  dispositions  of  the  will,  even 
where  they  a(8ect  his  own  claims  or  rights,  it  was  very  clear,  that 
as  to  the  manor  of  C.  there  being  an  express  disposition,  it  was 
not  competent  to  any  of  the  younger  children  as  legatees  to  db' 
pute  the  exclusive  tide  of  the  eldest  son  to  that  portion  of  the 
settled  property,  ccnsistently  with  their  acceptance  of  the  pro- 
visions made  for  themselves  by  the  same  will.  So  far,  there- 
fore,  it  was  a  clear  case  of  election,  not  raised  upon  the  construc- 
tion of  words  or  parol  evidence,  but' upon  the  unambiguous  de- 
clarations of  the  testator.  And  it  being  also  a  rale  of  equity, 
•-  that  where  there  is  nothing  to  raise  a  contrary  presumption,  a  *  [  45  ] 
legacy  given  by  a  debtor  to  *his  creditor,  if  equal  to  or  greater 
than  the  debt,  shall  be  presumed  t;^  be  given  in  satisfaction  there- 
of ;  inasmuch  as  the  testator  in  this  case  had  made  himself  a 
debtor  to  his  chiMren,  by  receiving  a  part  of  the  settled  money, 
and  uMxing  it  with  his  own,  be  \fras  considered  as  paying  that 


y- 
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will  afford  us  some  useful  lights.    That  case  was  recognised 

M[^*t']       'and  approved  of  as  the  point  of  its  adjudication,  by  the  pre- 


tion  ;  fof  as  a  satisfaction,  it  is  veiy  clear  it  could  have  only  bound  those* 
by  whom  the  benefit  was  felt-j- 

In  cases  of  this  class,  wherein  the  intention  is  not  manifested  in  ex- 
pression, yet  if  no  contrary  g^unds  of  inference  exist,  the  thing  intend- 
ed or  engaged  to  be  done  being  in  efl^ect  performed,  the  presumption 
against  double  portions  or  provisions  prevails.^  It  seems,  indeed,,  that 
if  the  effect  of  tlie  tiling  be  partly  performed,  such  partial  performance 
fulfils  the  obligation  pro  tanto  in  equity :  thus  where  a  sum  of  30,000/. 
was  covenanted  by  a  man  on  his  marriage  to  be  laid  out  in  land  to  be 
settled  on  himself  for  life,  ~  with  remainder  to  his  first  and  otlier  sons  in 
tail,  and  the  c  .vcnanter  died,  having  laid  out  only  a  small  part  of  that 
feum  on  the  purchase  of  some  land,  which  he  Icfl  to  descend  to  his  eldest 
son,  Lord  Talbot  decreed  it  a  performance  pro  tanto.§  So  also  tlie  rule- 
seems  to  be,  that  where  a  man  covenants  to  do  an  act,  and  he  does  that 
which  may  pro  tanto  be  converted  into  a  performance  of  his  covenant,  he 
shall  be  presumed  in  equity  to  have  done  it  with  that  intention.  Thus 
where  one  covenanted  by  his  marriage  settlement  with  the  trustees  to 
pay  to  them  two  several  sums,  amounting  to  200(V.  to  be  laid  out  in  land, 
to  be  settled  to  the  uses  of  the  marriage,  and  did  not  pay  the  same,  but 
after  having  purchased  an  estate  for  2150/.  died  intestate,  without  hav 
ing  made  any  settlement  of  such  estate,  though  it  was  strongly  contend-' 
ed,  that  as  the  husband  had  covenanted  to  pay  the  money  to  the  trus- 
tees, he  could  scarcely  mean  a  performance  when  he  purchased  land 
himself,  yet  his  honour  declared,  after  admitting  that  if  the  case  had 
been  res  integrOf  he  should  have  thought  the  reasoning  made  use  of  enti- 
tled to  great  consideration,  that  the  case  was  within  the  principle  of 
Lechmere  t>.  the  EUurl  of  Carlisle.^ 

But  it  seems  a  settled  rule,  that  to  constitute  a  performance,  the 
eventual  benefit  must  correspond  in  time  with  the  period  at  which  the 
stipulated  benefit  was  to  take  place  :  thus  where  a  testator,  being  under 
a  bond  to  leave  300/.  to  be  paid  in  one  month  after  his  death,,  bequeath- 

*  The  reporter,  indeed,  adds  a  query,  whether,  if  the  eldest  son  had 
died,  as  he  might  have  done,  before  the  next  term>  so  as  that  he  could 
not  have  suffered  a  recoverj',  the  second  son  ougpht  then  to  have  been 
barred  of  his  chance  under  the  settlement 

t  Vide  Wilson  «.  Pigott,  2  Vez.  jun.355. 

*  Vide  Weyland  w.  Weyland,  2  Atk.  632.  Prince  «.  Stebbing» 
2  Vez.  jun.  409. 

$  Lechmere  t».the  Eart  of  Carlisle,  3  P.  Wms.  22" 
i[  Snowdon  v.  Snowdon,  3  P.  Wms.  227,  in  Notis. 
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oent  Cnkncellor  in  Pole  v.  Lord  Somers,  and  relied  on  hj  *bim 
as  an  authority,' as  to  one  of  the  branches  of  his  decree  in  th^ 
last  mentioned  cases.  For  the  object  with  which  we  fare  at  pre-     f  r  4$  ] 

cd  a  legacy  of  500/.  to  be  paid  insix  months^  this  was  held  to  be  no  per» 
fomiance.* 

The  true  reason  of  the  difficulty  which  has  been  so  often  confessed* 
of  separatin]^  cases  of  performance  from  cases  of  satisfaction,  seems  ta 
have  arisen  from  the  want  of  annexing  a  just  idea  to  the  word  satisfac- 
tion, which  is,  in  truth,  a  term  of  loose  and  general  signification,  ao- 
•onling  to  the  use  which  has  been  always  made  of  it  in  courts  of  equity^ 
and  has  been  adopted  popularly  to  express  the  final  and  substantial  ef- 
fect, as  well  of  cases  of  performance  as  of  casts  of  election  and  cases 
of  ademption  or  revocation,  which  are  the  terms  truly  expressive  of  the 
means  and  operations  of  law,  by  which  that  result  described  by  the 
word  satisfaction  is  produced.  I  hazard  the  opinion  with  g^at  timidi- 
ty and  respect,  but  I  cannot  help  suspecting  that  it  wiU  be  difficult,  if 
not  impossible,  to  suggest  an  example  of  a  pure  case  of  satisfaction,  if 
we  treat  the  tenn  as  having  an  exclusive  and  appropriate  sense,  and 
not  rather  as  gcnencatly  coihprehending  certain  specific  varieties  of 
equitable  rules  and  technical  consequences. 

Every  case  upon  a  will  made  by  a  person  under  a  binding  coniracf^ 
unless  it  be  considered  as  an  actual  perform^cc,  ran  only  amount  to  a 
case  of  election  ;  for  how  can  a  testator  by  his  will  forcibly  substitute 
mnother  thing  in  the  place  of  that  thing  which  he  was  bound  by  his  con* 
tract  to  do,  or  how  can  such  a  substitutionary  disposition  have  any  other 
operation  than  by  giving  a  better  thing  in  lieu  of  the  thing  contract- 
ed for,  to  engage  and  insure  the  choice  of  the  devisee  or  legatee* 
•n  highly  presumable  grounds  of  preference  f  If  such  a  case  is  termed 
'  a  case  of  iatitfactton,  it  is  because  such  is  the  final  consequence  of  an 
election,  for  it  may  be  presumed  almost  as  certain,  that  where  a  better 
is  proposed  iji  the  place  of  an  inferior  benefit,  the  condition  will  be  ac- 
cepted. In  strictness,  therefore,  this  is  a  pure  case  of  election,  or  of 
satisfaction  working  by  election.  • 

Payment  is  performance.  Thus  where  a  legacy  is  bequeathed  to  a  ' 
creditor,  equal  to  or  exceeding  the  amount  of  the  debt,  the  debt  ia 
^nsidered  as  meaftt  to  be  answered  by  or  included  in  the  gift.  This  li 
therefore  a  satisfaction  by  performance,  with  this  peculiarity  distin. 
guishing  it  from  those  other  cases  of  performance  treated  of  at  the  be. 
ginning  of  this  note,  that  there  can  be  no  performance^©  ttmto  by  a 
legacy  of  a  smaller  sum,  whereas,  according  to  the  case  of  Lechmcrc  «• 

•  Ha>-nes  t».  Mico,    1  Bro.  139,  and  saa  Richttdiah  4.  Elphiwrtoae, 
a  Vex.  jun.  464 
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tent  cancemed,  the  case  of  Hirichclifife  v.  Hinchcliffe^  ^ay  be . 

*  [  50  ]     Bhortly  stated  thus  :  ^  In  a  settlement  made  in  *cxmtemplation  of 

marriage,  the  sum  of  6000/.  standing  secured  upon  botds,  be- 


Lord  Carlisle^  above  cited,  a  covenant  to  make  a  certain  provnion  may 
be  partially  sads^ed  by  an  inceptive  performance. 

Where  a  man  having  g^nted  a  benefit  or  provision  by  a  voluntary  and 
revocable  instrument,  by  a  subsequent  instrument  makes  an  advancement 
of  some  other  bounty,  or  gratuity,  by  way  of  provision,  to  the  same  ob- 
ject,* and  the  circumstances  of  the  case  warrant  the  inference  that  the 
second  provision  was  meant  to  take  place  of  the  first,  is  this  properly  a 
ease  of  satisfaction  ?  A  satiafacUon  it  uitimately  may  be,  but  the  true 
operation  of  it  is  to  revoke  or  adeem  the  legacy.  Neither  is  the  term 
satisfaction  expressive,  in  any  other  sense  than  as  a  discharge,  of  its 
'ultimate  effect  in  equity,  since  a  smaller  sum  given  in  the  life-ti^e  may. 
Under  circumstances,  annul  a  greater  provision  by  willf 

But  if  a  legacy  of  a  larger  sura  can  be  wholly  set  aside  by  the  substi- 
tution of  a  less,  this  cannot  be  called  a  performance,  stiU  less  a  satis, 
faction  iy  performance,  atad  still  less  a  satisfaction  by  election ;  but 
there  seems  to  be  no  impropriety  or  confusion  of  terms  in  calling  it  a 
fa^f{/act/on, (meaning  only  thereby  a  discharge)  by  relocation  br  ademp- 
tion. And  this  phrase  lA  the  more  appropriate,  because  it  is  certainly 
not  in  strictness  of  legal  langiiage  an  ademption  cr  revocation  simply..-  it 
is  a  satis^ction  working  fy  vay  of  revocation  i  for  in  truth,  it  operated 
as  a  revocation  on  a  principle  of  equitable  presumption4 

It  does  not  redound  much  to  the  accuracy  of  a  science  to  multiply 
tcrm0,  and  apply  different  rules  to  them,  without  first  disting^shing 
between  the  different  ideas  to  be  implied  by  those  terms :  and,  there- 
fore, until  the  word  *'  saUsfaction*'  has  a  more  appropriate  and  exclu- 
sive sense,  it  will  only  perplex  the  subject,  to  talk  of  cases  of  satisfac- 
tion'as  distinguished  from  cases  of  performance  and  cases  of  election. 
The  idea  which  is  meant  to  be  conveyed  by  iiptisfaction,  simply  used, 
is.  neither  /lescriptive  of  cases  of  performance,  cases  of  election,  nor 
eases  of  revocation.  It  is  not  descriptive  of  performance,  because  it 
is  not  used  to  sigpiify  the  identical,  or  substantial,  or  virtual  effectua- 
tion of  the  thing  contracted  to  be  done,  but  the  substitution  .of  one 
thing  for  another.  And  as  there  are  only  two  sorts  of  cases,  wherein 
this  subatitution  can  take  place,  viz.  where  the  thing  to  be  done  is  vo- 

*  For  some  useful  distinctions  on  this  subject,  the  reader  will  do 
well  to  look  into  the  case  of  Shudall  v.  Jekyll,    2  Atk.  517. 

t  Vide  Hartop  v.  Whitmo|re,  1  P.  Wms.  680.  Shudall  «.  Jekyll,  2 
Atk.  517.    Rose  well  V.  Bennett,  3  Atk.  77. 

i  Vide  Ellison  ^  Cookson,  1  Vez.  jun.  100,  7  Vez.  jun.  516.. 
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ing  part'of  tbe  lady's  fiMrtune,  «x>d  a  'house  in  Conduit-itrcetf  up- 
on  a  renewable  leaae>  belooging  to  the  husband)  among  oUier 
property  of  the  marrying  parties,  were  assigned  to  trustees,  by 
way  of  proviaioD  for  the  issue  of  the  marriage,  after  the  deaths 
ci  the  parents.    After  the  marriage,  the  husband,  without  the  ^ 

privity  of  the  fnistees,  received  the  6000/.  due  upon  the  bond^ 
and  laid  out  the  sum  of  5435/.  17<.  8^.  part  thereof  upon  a  mort- 
gage, retaining  and  applying  the  difference,  or  balance,  to  his 
own  use,  and  he  ^ao  renewed  the  lease  of  the  house,  and  after* 
wards  assigned  it,  without  consulting  the  trustees,  and  received 
the  purchase  money  to  his  own  use.    In  179d,  not  long  before 
his  deatb,^  there  being  then  two  sons  and  three  daughters  by  the 
maniage,.  and  the  wife  being  alive,  the  settler  made  his  will,  be* 
queathing  out  of  his  gener^  property  portions  to  his  children 
to  a  much  larger  amount  than  their  fortunes  under  the  settle- 
inent ;  and  a^iill  was  filed  by  the  yoimger  children,  praying  that 
they  might  be  declared  to  be  endtled  to  the  benefits  provided  for 
them,  both  by  the  settlement  and  the  will.    The  eldest  son,  to 
whom  the  residue  was  bequeathed  by  the  father's  will,  insisted 
io  his  answer  upon  the  producdon  of  certain  books  kept  by  the 
testator,  in  which  were  entered  regular  accounts  of  the  particu* 
Jars  of  his  property,  and  its  progressive  increase  from  1778  to 
1781,  and  from  1784  to  1793  ;  and  in  which  accounts  he  regu*    * 
Jarly  set  down  the  money  due  upon  the  mortgage,  as  part  of  his 
0wn  income,  as  also  the  rents  of  the  leasehold  premises,  till  they 
were  sold,  and  after  tl^e  sale  of  them,  the  produce  was  brought     ' 
into  those  accounts  as  his  otim  numey.    The  object  in  producing 
*these  books  of  accounts,  was  to  aimw  that  tlie  testator  did  not     *  [  58  ] 
mqan  the  benefit  under  the  settlement^  aod  the  bounty  under  the 
will,  to  be  accumulative,  but  to  identify  the  funds  out  of  which 
the  provisions  made  by  the  settlement  were  to  come,  with  the  ge- 
neral mass  of  his  property^  so  that  the  be^piesu  of  the  will 
mig^t  attach  equally  itfid  promiscuously  upon  the  whole,  imply- 


luAtary,  snd  where  it  it  obligatory  or  resting  in  contract,  in  the  former 
of  which  catesj  the  •stisfaction  operstes  by  revocation,  in  the  other» 
by  putting  the  party  benefited  to  his  election,  the/mz/consequence  onfy 
of  each  operation  is  properly  expressed  by  the  word  satisfaction,  as  a 
sort  of  genus  is  which  these  cases  are  referriUe  as  the  specific  va-*. 
fieties<      *    ' 
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ing  an  intention  to  substitute  the  testamentary  disposidon  in  the 
place  of  the  settled  provision.     Now  whether  these  books  werd 
admissible  evidence,  or  not,  was  the  important  question';  upon 
which  the  Master  of  tbt  Rolls  (the  late  Lord  Alvanley)  thought, 
that  if  the  evidence  went  to  explain  or  alter  the  will,  it  ought  not 
to  be  admitted,  and  expressed  his  disapprobation  of  Heather  v. 
Ilider,(<')  as  being  too  strong  a  case  for  receiving  written  collate- 
ral evidence  of  intent,  in  the  report  of  which  he  suspected  ther^ 
must  have  been  some  mistake.    His  honour  seemed  to  consider 
the  case  befpre  him  as  properly  a  case  of  election,  which  he 
carefully  distinguished  from  those  cases  wherein  the  testimony 
offered  had  for  its  object  the  explanation  of  the  wil| ;  but  incases 
,     of  election,  which  to  this  purpose  he  treated  as  simitar  to  cases 
of  suds&ction  or  performance,  he  was  of  opinion,  sucli  evidence 
was  only  produced  to  manifest  the  circumstances  under  which  a 
testator  made  his  will  ;  and  the  case  of  Pulteney  v.  Lord  Dar- 
lington  was  much  relied  upon,  as  well  as  that  of  Jeacock  v.  Fal- 
coner,(/)  wherein  Lord  Thurlow  observed,  that  evidence  as  to 
the  facts  upon  which  the  testator  made  his  will  ought  to  be  ad- 
mitted. 

The  judgment  in  this  case  of  Hinchcliife  v.  Hinchcliffe,  has 
a  diversity  of  bearing,  and  oyght  to  be  carefully  discriminated 
from  other  cases,  with  which  it  has  many  circumstances  of  af- 
finity, before  we  can  understand  how  &r  its  principles  accord 
with  the  prevailing  system  of  law  in  respect  to  this  great  ques- 
tion of  evidence. 

In  Druce-v.  Dennison,  the  present  Chancellor  treated,  as  irre- 
^[  5'  ].     concilable  with  the  appreheiHions  of  his  own  mind  on  *the  sub- 
ject, the  dictum  of  Lord  Alvanley,  in  Hinchcliife  v,  Hinchcliffe, 
as  well  as  those  of  C.  J.  De  Grey  and  Baron  Eyre,  said  to  have 
been  pronounced  by  them  in  Pulteney  v.  Lord  Darlington,  which 
*  seemed  to  import  that  extrinsic  evidence  might  be  admitted  so 

as  to  raiae  a  case  of  election  upon  the  words  of  the  testator  ; 
which  dictum  did  not  accord  with  the  general  proposition  laid 
down  by  the  Master  of  the  Rolls,  as  the  foundation  of  his  judg- 
ment in  Hinchcliife  v,  Hinchcliffe,  viz.  that  evidence  might  be 
admitted  to  show  the  circumstances  under  which  a  testator  made 
his  will,  but  not  to  explain  a  will— that  is,  in  the  sense  in  which 
^e  word  explain  is  manifestly  used  by  him,  not  to  annex  a  meap: 

(e)  \  Atk.  42iP.  (/)  1  Bra.  €.  R.  29S: 
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ing  to  words  beyond  their  proper  legal  acceptation.    But  does 
not  the  resort  to  facts  and  circumstances  oat  of  a  will,  for  the  pur- 
pose of  raising  a  case  of  election,  seem  to  be  an  admbsion  of  exr 
trinsic  testimony,  to  explain  or  rather  alter  the  will  \     We  are 
to  observe,  however,  that  it  was  with  the  dictum  of  .the  judge,  arid 
not  his  adJutHcadon  in  HinchdHTe  v.  Qinchcliffe,  that  the  present 
Chancellor,  in  his  great  decision  of  Druce  v.  Dennison^  expressed 
himself  dissatisfied.     He  was  of  ofunion,  that  the  proper  and  just 
effect  of  the  evidence  of  the  account  admitted  in  HinchclifTe  v. 
Hinchcliife,  was  not  to  raise  a  case  of  election,  but  Co  establish 
and  confirm  the  presumption  of  satisfiictkm ;  for  the  testator^ 
before  making  his  will,  had  received  the  value  of  the  bouse  in 
Conduit-street,  and  the  difference  between  the  6000/.  and  the 
▼alue  of  the  mort{^ge,  on  which,  part  of  that  money,  on  having 
been  called  in  by  him,  had  again  been  laid  out.     Now  the  effect 
of  this  conduct  was  to  constitute  him  a  debtor  to  his  children,  to 
the  extent  of  these  provisions  under  the  settlement ;  and  if  he 
vas  a  debtor  to  liis  children,  then  the  dispositions  of  his  will  io 
their  favour  ought,  in  the  juster  view  of  their  operation,  to  be 
regarded,  not  as  putting  the  children   to  their  election,  but  as 
satisfying  their  debt.  And  in  cases  of  «art#/&riton,Lord  Lldon  at- 
•aented  to  the  propriety  of  admitting  parol  and  extrinsic  testimony 
to  prove  the  intention,  as  a  ground  for  the  construction,  where  it 
is  not  admitted  to  graft  any  new  or  more  enlarged  meaning  upon 
words,  or  to  strain  them  out  of  their  genuine  *and  proper  direc-    *  [  54  } 
tion  ;  but,  by  exhibiting  the  circumstances  under  which  the  tes- 
tator made  the  dispositions,  and  to  which  they  were  meant  to  ap- 
ply, to  create  an  mferenbe  of  law  upon  the  whole  ^11,  perfectly 
agreeable  to  the  words  of  the  instrument.     Where  this  extrinsic 
evidence  ( 1 6)  has  been  introduced  to  give  to  the  words  their  pro- 
per subject,   without  violence  to  the  grammatical  sense,  and  in 
order  to  aid  the  construction  of  an  instrument  whose  sense  floats 
in  ambiguity  from  the  mere  uncertainty  as  to  the  subjects  to 
which- it  applies,  the  principle  of  admitting  the  evidence  seems 
to  meet  the  sentiments  of  the  court,  as  expressed  in  Pole  v.  Lord 


(16)  See  a  case  wherein  the  extrinsic  evidence  of  papers  and  writl^igs 
very  properly  rejected,  as  being  offered  in  direct  opposition  to  th» 
ivin,  1  Salk.  231,  edit.  Evans,  6th  £d*  Bertie  «.  Falkland. 
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Somersy  tnd  Druce  v.  DenilDisoay  and  upon  Mm  ground  the  case 

« 

hi  Hinchcliffe  v.  Hiiichclifie  iva9  acquieaced  in  by  the  preacnt 
ChanceUer. 

Upon  a  aimilar  doctrine  fie  appears  alao  to  have  assented  to 
the  judgment  in  Fonnereau  v,  FomiereaUy  (above  cited)  and  the 
cases  of  that  clasSy  in  which  the  state  of  the  property  of  the  tes- 
tator was  looked  at  in  order  to  give  the  proper  application  to  the 
bequeathing  words>  where  the  will  proved  that  something  was 
meant  to  be  pvenj  but  the  dewer^w.  of  the  subject  only  wa* 
unintelligible.  But  in  Druce  v,  Dennison  the  court  was  called 
upon  to  admit  the  production  of  extrinsic  testimony  for  a  purpose 
beyond  {hat  for  which  it  was  produced  in  Hinchdifie  v,  Hincb* 
clifTc,  t.  &,  not  merely  to  show  what  the  testator  meant  to  com* 
prise  under  the  dispoutlons  of  his  will^  but  to  support  the  infer- 
ence that  he  designed  to  embrace  under  the  words  ^  my  personal 
estate^*  property  not  9trkify  his  own^  for  the  purpose  of  putting 
the  perscHis  interested  in  the  settled  property  to  their  election. 
We  have  seen,  howevert  that)  notwithstanding  this  distinguish- 
ing circuipstance  in  the  case  of  Druce  v.  Dennison^  Lord  Eldoii 
*  [  5$  ]  submitted  to  the  authority  of  Pulteney  v.  Lord  Darlington,  ^d 
•founded  his  dedkioo  of  the  case  of  Druce  v.  Dennison  upon  the 
principle  of  adniitdng  extrinsic  testimony  to  raise  a  case  of  elec* 
tion.(  17)  But  aiiCh.  J.  De  Grey,  Baron  Eyre,  and  Lord  Alvan« 
ley,  declared  it  as  their  opinion,  that  to  admit  evidence  for  such 
a  purpose  was  not  to  admit  it  to  explain,  i,  e.  alter  or  contradict  a 
will,  (for  such  ^med  to  be  their  meaning  by  the  word  explain) 
the  opinions  of  these  judges,  and  the  present  chancellor,  as  to 
the  abstract  pcnnt,  appear  to  agree  on  the  general  propositioD, 
that  extnnsic  testimony  ought  not  to  be  received  for  su^h  an 
object.  » 


(17)  In  the  esses  of  Wright  v.  Rutter»  9  Vez.  jun.  673,  and  Rutter 
V.  M'Lean,  4  Vez.  jun.  531»  the  hugband  had  assigned  the  wlfe^s  lega- 
cies or  equitable  choses  in  action  for  a  pretended  valuable  coasideratioo* 
with  a  view  to  make  it  his  own  property,  and  under  this  impression* 
though  a  mistaken  one,  disposed  of  all  A«r  property  by  will,  making 
tboreout  some  dispositions  in  his  wife*s  favour ;  the  wife  was  put  to  her 
election,  the  intention  being  looked  upon  as  not  less  elear]|y  showji  than 
if  promulged:in  esprtss  lenns. 


> 
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PART  IV. 

Admissibility  qf  Extrinsic  Evidence  to  rebut  Pre- 
sumptions. 

THE  rule  prevailing  in  courts  both  of  law  uid  cquitjr,  thai 
external  evidence  majr  be  received  to  msBUT  pmBauMmovay 
submits  the  operation  of  written  instnimentSy  mote  extensively 
than  any  principle  hitherto  nodced,  to  the  cootrool  of  exirinttc 
circumstances.(  jr)  In  courts  of  equity,  more  especially,  the  lati* 
tude  of  this  allowance  has  been  productive  of  important  oonse* 
quences,  and  critical  discussioo.  The  genius  of  the  common  law 
inclines  it  to  generality  and  certainty,  and  even  its  presomp* 
tions  are  in  some  cases  too  inflexible  to  be  amenable  to  proo( 
But  equity  carries  a  milder  port,  and,  as  its  nilesare  framed  more 
for  particular  than  general  *refief,  allows  all  its  presumptions  to  be  •r  f  6  1 
repelled  by  opposite  testimony,  and  by  testimony  of  every  kind. 
Thus  it  IS  a  settled  rule  of  presumption  in  equity,  (borrowed  from  ^^^t^ 
the  dvil  law)  that  if  a  father  gives  a  legacy  to  a  child,  and  after-  tumption  a* 
wards  advances  the  like  sum  to  the  same  child,  such  advance-  ^^"f|j^l 
ment  operatea  as  an  ademption  of  the  legacy  <  18)  Thb  pre* 
sumption  was  encountered  in  Clfison  v.  Cooksoo^A)  by  extrinsic 
evidence,  conusung  of  deckrationa  and  comqwudcncei  whick 
-were  admitted  under  favour  of  the  above  doctrine  of  receiving  pa* 
rol  evidence  against  presumptions ;  but  as  in  the  opinion  of  thft 
court,  the  evidence  when  received  did  not  with  sufficient  clearness 
demonstrate  ^y  intention  of  the  testator  opposed  to  the  presump* 
tion>  the  presumption  prevailed.  In  Debeza  v»  Manb^i)  (whichy 
indeed,  was  the  case  of  a  father  and  putative  child,(19)  but  the 
legacy  being  exfirewaed  to  be  for  a  portion  it  came  up  to  the  prin- 

*         (g)  Lamplugh  «.  Lamplugh*  1  P.  Wmt.  113. 

(A)  1  Vex.  jun.  100.  (i )  3  Br.  C.  R.  16S. 


(18)  Which  proceeds,  says  Lord  Thurlow,  from  a  view  which  tka 
eourt  takes  of  a  legacy  as  a  portion,  and  which  therefore  carries  with  it 
those  qualities,  and  is  considered  as  a  deliberate  distribution  by  a  pa* 
rent  among  his  children. 

-{19)  The  cases  of  a  natural  child,  vide  Grave  v.  Lord  Salisbary, 
1  Bro.  C.  R.  425 1  »nd  of  ancle. and  njece^  vide  ShudaU  v.  Jekyll»  3  Atk. 
516^  are  said  ta  ba  out  of  the  rule. 
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ciple  upmi  which  the  presumption  is  founded  in  the  case  of  a 
general  legacy  by  a  lawful  parent)  the  presu  mption  was  repelled  by 
parol  evidence  of  words  used  in  conversation,  clearly  importing 
.   a  design  to  better  the  child  beyond  the  extent  of  the  advancement, 
and  because  there  was  no  way  of  carrying  into  effect  such  de- 
sign, but  byconstruipgthe  legacy  to  be  unadeenied. 
Of  the  pre-       It  is  also  a  rule  of  presumption  well  established  in  courts  of 
the"  saUsfac-  ^^^^^7*  t^^^  where  a  legacy  is  given  by  a  debtor  to  his  qreditor, 
tlonof  adebt  exceeding  or  equal  to  the  amount  of  the  debt,  it  is  a  satisfaction 
to  an  ^raiud  ^^  ^^^  dthi.    This  rule  of  presumpdon,  though  •established,  is 
^  ^  greater  a-  met  by  another,  viz.  that  every  bequtst  is  firima  fade  a  benevo- 
lence ;(20)  on  which  ground  the  courts  have  of  late  viewed  it  with 
great  jealousy,  and  have  shown  a  very  ready  disposition  to  take 
cases  out  of  %  wherever  any  thing  could  be  collected  from  the 
will,  indicative  of  a  contrary  intention  in  the  testator^2 1 )     fiut 
notwithstanding  the  strong  disposition  of  the  courts  to  bound  the 
application  of  this  rule  of  presumption,  parol  evidence  has  been 
refused  by  great  chancellors  to  be  admitted  to  take  a  case  out  of 
its  operation.     Thus  in  Fowler  v,  Fowler,(^)  Lord  Talbot^  after 

(i)  3  P.  Wms.  353. 


.^      mount 

*  [  5r  1 


(20)  See  the  Kmarka  of  Lord  Chancellor  Talbot,  in  Fowler  v.  Fow- 
ler, 2  P.  Wmg.  353,  5th  edit,  and  of  Lord  Hardwicke,  in  Richardson  «, 
Greese,  3  Atk.  68,  who  there  says,  that  the  maxim  of  debitor  non  pr^tu- 
tnitur  donare  would  not  hold,  if  it  wei^e  to  be  reconsidered.  And  again, 
that  "  legacies  naturally  imply  a  bounty,"  and  observe  what  was  re- 
marked by  Lord  King,  in  reversing  the  decree  of  tlic  Master  of  the  Rolls 
in  Chauncey's  case,  1  P.  Wms.  410.  Lord  Alvanley  called  it  a  very 
absurd  rule,  3  Vcz.  jun.  466. 

(21)  I  do  not  undertake  to  enumerate  all  the  circumstances  which 
will  take  a  case  out  of  tlie  operation  of  this  rule  of  presumption.  The 
f&llowing,'  however,  are  the  most  prominent :  where  the  payment  of 
debts  is  particularly  mentioned  in  the  will,  1  P.»Wms.  409,  Chauncey's 
oase.^If  the  legacy  is  contingent,  2  Atk.  491,  Spinks  t>  Robins.-^Post- 
ponementof  the  periwl  of  the  payment  of  the  legacy,  3  Atk.  96,  Clarke 
v.Scwell.  2  Atk.  300,  N;choUs  «.  J udson.— Uncertainty  as  to  dura- 
tion or  commencement,  2  Vez.  635,  Matthews  v.  Matthews.— The  sub- 
ject of  the  debt  and  legacy  not  bein?  ejusdem  generis,  7  Br^P.  C.  12, 
Broughton  v.  Errington.  2  P.  Wms.  614,  Eastwood  v,  Vincke.— Where 
the  debt  is  incurred  after  the  date  of  the  will,  Salk.  508,  Cranmer*s 
case.  2  P.  Wms.  341,  Thomas  v.  Bennett.  3  P.  Wms.  354,  Fowler*. 
Powler.— Whore  tho  legacy  is  to  a  servant,  2  Atk.  69,  per  Lord  Hard 
wicke,  •         , 
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hsving  at  the  same  time  declared  his  dinpprobation  of  the  maxim/ 
and  his^  apprefaenaiDn  of  the  danger  of  atfcempttog  *to  alter  it,  ob»  *  [  ^^  ) 
served  that  though^  in  tome  caaeS)(33)  parol  evidence  had  been 
allowed,  in  order  to  show  that  the  testator  deagned  to  give  the 
legacy  exclusive  of  the  debt,  yet  his  opiBion  was  against  admit* 
ting  such  evitoice,  for  then  the  witnesany  and  not  the  testatOTf 
'Would  make  the  will.  And  in  Richardson  v.  Greeie^/)  Lotd 
Hardwicke,  after  remarking  that  the  conrt  had  always  shown  it* 
self  dissatisfied  with  the  rule,  and  had  been  fond  of  distinguish- 
ing cases  out  of  it,  observed,  that  these  distinctions  were  not  to 
be  taken  from  pardcular  qrcumstances  dehors  the  will»  but  must 
be  found  in  the  wiU  itself. 

Considering  this  marked  disapprobation  of  the  rule  of  pre* 
suming  a  legacy  to  a  creditor,  where  it  exceeds  or  is  equal  to  the 
sum  owed,  to  be  a  satislaciion  of  the  debt,  and  that  the  courts 
have,  in  general,  shown  a  more  favourable  dbpotition  towards  the 
mle^  treated  of  just  above,  of  presuming  against  double  por- 
tions ;  it  is  not  very  easy  to  account  for  the  contrariety  of  deci*  . 
sions^  with  respect  to  the  admissibili^  of  parol  evidence  in  these 
two  cases  in  opposition  to  the  presuinption ;  for  we  have  seen, 
that  the  presumption  of  satisfaction  in  the  case  of  double  provi> 
skms  for  a  child,  might  be  met  by  all  sorts  of  circumstantial  and 
e^tuiasic  eTidenGe,(3A)  whereas,  *it  i^jpears,  that  great  chancd«      #  r  <q  i 

(0  9  Atk.  60. 

■ —  *  ■  ■  ■  ■ 

(^2)  This  bad  been  positively  «o  adjudged  30  years  before  in  Cutl^ 
bert «.  Peacock,  3  Vem.  593. 

(23)  Lord  Hardwicke  observed,  in  the  case  of  CUrk  «.  Sewell,  S  Atk. 
98,  that  he  agreed  that  the  cases  of  satisfaction  of  portions  bad  gope 
further ;  for  where  both  the  provisions  move  from  the  father  to  the^ 
same  persons, 'and  (or  the  same  purposes,  this  court,  which  always 
leans  against  incumbering  estates  twice  over,  will  overlook  little  cir- 
cmnstane^  of  time,  &c.  In  Sparks  v.  Cator,  3  Vez.  jun.  530,  it  was 
said,  that  slight  circumstances  of  difibrence,  which  would*  repel  the 
presumption  of  satisfaction  as  between  strangers,  are  not  sufficient  ia 
the  case  between  parent  and  child.  And  in  Htnchcliffe  v.  Hindhcliflef 
3  Ve2.  Jan.  516,  portions  for  children  by  the  will  of  a  parent*  it  wgs 
said,  sbould  be  presumed-  a  satisfaction  of  a  prior  provision,  unless 
clearly  not  so  intended.  This  presumption  is  not  rebutted  by  slight 
circumstances,  but  the  court  will  lay  hold  of  any  little  circumstance  to 
grt  out  of  tho  rule,  tliat  a  debt  is  satisfied  by  an  equal  legacy. 

a 


\»*' 


--V 


5f^  Of"  tlie  Admissibility  of  b  o  o  k  I^ 

Idr'S)  though  concurring  in  the  comnion  disapprobation  of  the 
rule  of  presumption  in  respect  to  leg^acies  being  a  satisfaction  of 
debts,  have  yet  refused  such  evidence  when  offered  to  take  a 
case  out  of  it. 
^the  dit-         Whether  the  rule  is  a  rule  merely  of  presumption  or  of  set- 
tinction  be-    tied  and  fixed  construction,  seems  to  be  the  true  question  upon 
'    smnptiorir      ^^^^h  these  decisions  turn  ;  for,  where  a  positive  rule  of  con- 
and  positive    struction  is  established  by  the  maxims  or  practice  of  the  courts 
Wuction.    "  ^'^  instrument  to  which  such  positive  rule  of  construction  ap- 
plies, becomes  incapable  of  any  other  sense  or  operation,  so  that. 
to  oppose  such  construction,  is  to  contradict  the  instrument  itself^ 
and  this  seeips  to  have  been  the  true  reason  of  the  decision  in 
Brown  v.  Selwyn.     If,  therefore,  this  pi*esumption  of  a  lej?acy'» 
being  a  satisfaction  of  a  dcbti  could  be  shown  to  be  established 
upon  a  technical  and  positive  rule  of  comtrucdon^  a  sufficient 
reason  would  appear  for  the  rejection  by  the  courts  of  all  extrin- 
* ;       sic  evidence  to  oppose  its  operation,  however  easily  such  an  odi- 
ous rule  might  give  way  to  o(>posite  inferences  arising  out  of  the 
context  and  apparent  design  of  the  instrument  itself.     In  the  case 
of  double  portions  when  the  testator  subsequently  advances  the 
legatee,  the  presumfition  is  disconnected  with  any  rule  of  con* 
aiructiorij  since  the  will  is  not  cfmstruedy  but,  pro  tanto,  revoked^ 
f     and  the  presumption  arises  entirely  out  of  an  act  of  the  testator 
dehors  and  posterior  to  the  wil  :  but  where  a  legacy  is  presum- 
ed  a  satisfaction,  the  will  has  an  ofieration  and  ron«rrur/ton,  though 
by  being  made  to  act  upon  a  sum  already  due  to  the  legatee,  trie 
benefit,  prima  fade  intended,  is   stifled.     The  case  of  double 
portions  obviously  falls  withhi  the  well  settled  doctrine  of  Brady 
V.  Cubit,(m)  •\h2X  firemmfiHtma  may  be  rebutted  by  every  sort  of 
evidence.     And  is  it  not  a  presOmption,  though  operating  by 
constmction,  where  a  legacy  to  a  creditor,  to  an  equal  amount 
*  with  the  debt,  is  construed  a  satisfaction  ?  And  if  it  is  a  presump- 

tion,  b  it  less  within  the  doctrine  in  Brady  "v*  Cubit,  because  it 
operates  by  imposing  a  construction  ?  The  answer  must  wait  the 
decisioi\of  the  courts. 
Of  double  le-       ^  difference  is  plainly  discernible,  in  respect  to  the  propriety 
gacies,  whe-  of  admitting  parol  evidence,  between  the  cases  just  adverted  .to« 

laUve  OT^sub-  *°^  ^^  wherein  the  same  thing  is  given  to  different  persons  by 

iBtitationary. 

(m)  1  Dcugl.  3t 
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the  same  instrument,  in  which  the  decisions  must  necessarily 
turn  whjly  upon  construction.  And  tliough  the  rule  of  construc- 
tion is  differently  stated  by  very  high  authoritiesi(24)  some  consi- 
dering the  last  bequest  as  revoking  the  first)  others  regarding  both 
as  cc^operating  to  effect  a  joint-tenancy,  and  others  again  regard^- 
ing  them  as  rendering  each  other  void  for  uncertainty ;  yet  I 
•conceive^  that,  which  ever  of  these  opinions  be  right,  parol  cvi> 
dence  is  to  have  no  share  in  determining  the  operation.  But  the 
question  is  opened  again,  if  we  advert  to  the  case  of  two  legacies 
to  the  same  person  by  different  instruments,  in  which  the  rule  of 
construing  the  bequests  accumulative,  seems  but  slenderly  con- 
atituted  on  itrima  facie  grounds,(n)  and  easily  repelled  by  inter" 
7uU  evidence.  But  it  is  still  a  matter  of  inquii^,  how  far  ex- 
tiinsic  evidence  can  be  received  for  this'  purpose.    In  Barday  v.  y 

'Wainright,(o)  hb  honour  referred  it  to  the  master  to  inquire^ 
whether  the  several  pi^r^ons,  legatees  by  the  first  codicil,  to 
whom  no  legacies  were  given  by  the  second,  were  dead  or  not  in 
the  service  of  the  testator  at  the  date  ot  the  second  codicil,  and 
«icb  facts  wereVeceiv^  for  the  aake  of  assisting  and  elucidating 
the  internal  evidence,  by  showing  that  the  omission  of  certain 
legatees  named  in  the  will,  did  not  spring  frpm  any  new  inten- 
tion of  th<i  testator,  but  *from  the  necessary  accommodation  of  *  [  61  ^ 
the  language  to  the  change  of  ciixumstances.  The  same  judge, 
in  a  case  of  double  legacies,  which  afierwaiKls  x:ame  before  hlm,(/i} 
upon  the  question  whether  ^he  parol  evidence  could  be  admitted, 
.observed,  that  ^<  if  it  is  an  .established  rule,  thai-two  legacies  are 
accumulative  where  -they  are  given  by  different  instruments,  he 
could  not  raise  a  presumption  -by  evidence  against  it,  and  he  was 

inclined  to  tlJnk  it  must  be  taken  to  be  a  rule.(35)     If  it  is  to  be 

» 

(n)  James  v.  Semens,  2  H.  Bl.  313.         (o)  3  Vrz.juii.46Z 
(j»)  Osbome  «.  Uuke  of  Leeds,  5  Vez.  jun.  369. 


(34)  See  "the  opinions  on  this  p6int  collected  in  the  mai^a  of  the 
finglith  Plowden,  541. 

(25)  The  rule  wis  laid  down'fn  Ridges  «.  Morrison,  ]   Bro.  C.  R.  State  of  the 
389,  in  iU  full  latitude  by  Lord  Chancellor  Thurk>w— that  where  a  tea-  qu«*^ion  » 
tator  pvcs  a  legacy  by  a  codicil  as  well  as  by  his  will,  whether  it  be  gumrtwnof 
moTf,  leitt  or  equals  to  the  same  person  who  is  legatee  in  the  will,  it  the  eourtstfj^ 
is   an  accumulation."    The  same  Chancellor  adds,  that  it  is  incua-  ^^^^.^'iV 
•bentupontheexectttortoprodttctcvfiibK?  to  the  contrary,  if  be  contest  ^j^  ^? 
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•  taken  as  a  rule  of  this  court,  it  *  would  be  a  violation  of  it  to  ad- 

roit evideucetOTaise  a  presumption  agunst  it/' 


T" 
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Mine  and  •ucli  Accumulationi**  But  the  tpecie*  of  evidence  to  ^hich  his  Idrdship 
distinct  in-  afterwards  adverts,  is  wholly  internal,  aiidai7sing>outof  tbe-ftontextof 
struments.  ^^  instfuments.  The  mle,  as  laid  down  in  the  cose  jnst  alluded  to, 
wjis  adopted  from  Hooley  v.  Hatton,  (see  the  note  at  the  end  of  the 
case  of  Ridges  v.  Morrison,  1  Bro.  C.  R.)  which  case  of  Hooley  v. Hat- 
ton,  Lord  Thurlow  obsen'ed,  was  examined  witli  abundant  care,  ac- 
compan}ing  that  observation  with  a  remark,  that  it  was  unnecessary  to 
repeat  the  cases  after  reading*  the  very  able  opinion  of  Mr.  J.  Aston, 
which,  he  said,  contained  the  whole  doctrine  of  the  law  upon  the  sub-, 
ject.  The  state  of  the  presumption,  according^  to  ^e  varying  circum- 
stances of  the  case,  seems  to  be  settled  by  the  result  of  the  aathoritiea 
upon  the ibllowing- criteria,  viz.  where  the  same  specific  thing  or  corpus 
(as  a  diamond  ring,  where  tl^e  testator  has  but  one)  is  twice  given  to 
the  same  person,  either  by  the  same  instrument,  or  by  different  instru- 
ments, there,  in  the  nature  of  the  Uiing,  it  is  but  a  repetition.— Where  ^ 
the  same  quantity  as  100/.  is  twice  given  by  the  tame  instrument,  the. 
presumption  simpiiciter  is  ag«!nst  the  legatee  :— But  where  the  same 
^amity  is  given  by  the  same  instrument,  witli  any  additional  canae  aa- 
:signpd  for  it,  or  with  any  material  circumstance  of  variation  occompa-  ' 
nying  tlie  second  gift,  the  presumption  is  turned  against  the  executor 
in  favour  of  the  accumulation-— Where  equal  sumS  are  given  in  tw* 
distinct  writings,  or  a  larger  after  a  less,  or  a  less  after  a  larger,  the 
latter  gift  is  construed  an  accumulation.  But  though  the  presumption 
in  a  case,  wherein  two  legacies  of  tlie  same  sum  or  quantity  occur  in 
distinct  instruments,  leans  against  tlie  executor,  yet  it  is  only  a  pre- 
sumption timpHdUTt  and  is  turned  the  other  way  where  the  aame^uuMe 
is  expressly  assigned  in  both  instruments  for  the  gift  without  any  addi- 
tional reason,  fdfenochms  de.pre^mptionibuM,  lib-  4.  Fr^9.  128.  wrm.  4, 
13,  14,  and  see  Swinburne,  part  7,  c.  20,  fol.  cdiL  550.)  And  it  seems 
aUo,  that  where  in  a  distinct  instrument  a  larger  legacy  is  given  to  the 
same  person,  assigning,  in  t&tidem  verbis,  and  with  a  perfect  identity, 
the  same  cause  which  was  expressed  iu  the  former  instrument,  this 
shall  not  be  a  double  legacy.  Per  Lord  Hardwicke,  2  Atk.  640 ;  with 
which  position,  Aston,  J.  in  Hooley  «.  Hatton,  appears  to  agree,  and 
,the  same  doctrine  seems  to  be  held  by  liord  Thurlow  ki  Ridges  «. 
Morrison,  above  cited,  and  is  sUted  to  be  the  rule  in  Menocbiwdepr^- 
mtrnptiomihue,  lib,  4  priu.  138.  vid.  Swinb.  4to.  edit.  201,  in  marg. 

It  is  to  be  remained,  thu  in  the  above  mentioned  case  of  Hooley  v, 
^Hatton,  which  is  a  very  leading  authority^  no  idea  appears  to  have  been 

•  entertained  of  the  admissibility  of  parol  evidenee.    Mr.  J.  Aston  open- 

ed with  observing,  that  in  the  case  before  him,  there  was  no  intenml 
*  evideaee ;  therefofe,  he  must  refer  to  the  ^Mefal  rule  of  law.    And 
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.  •Whether  his  Lordship  would  have  ham  ultiaMtelf  gwrciaeA 
hj  these  maxims,  if  .the  decision  of  the  case  haddepended  upon 
ity  cannot  be  known,  since  the  case  was  deterauoed  upon  the  m- 
temal  evidence  of  the  will  and  codicil  themseltes.  It  Iras  much 
contended,  .that  it  was  a  case  of  presumptioOf  and  that  ail  pre- 
sumptions  were  open  to  be  encountered  by  parol  evidence  ;  and 
it  was  resembled  to  the  case  of  fintdy  v.  Cubit,  above  dted  ;  be- 
tween wliich,  however,  and  the  case  under  review,  there  seems 
to  be  this  distinction,  vix.  that  in  Brady  v.  Cubit,  the  presump- 
tion was  drawn  from  the  act9  of  the  testator,  and  it  seems  ob- 


/ 


the  Lord  C.  B.  Smjsthe  observed,  that  **  the  intention  is  the  clesiett 
role,  but  it  is  adoiitted  on  all  hands,  here  is  no  iattnud  evklence  { we 
must  therefore  refer  to  the  rule  of  law."  And  lastly,  by  the  Lord 
ChanceUor  Bathurst,  it  was  said,  that  "  no  aipiment  could  be  drawn 
in  the  case  before  him  from  internal  evidence  ;  they  must,  therefore, 
refer  to  the  rule  of  law.** 

InKid^s  V.  Morrison,  what  Lord  Tburlow's  opinion  was,  as  to  the 
admissibility  of  parol  evidence,  does  not  expressly  appear,  but  it  is  te 
:be  observed,  that  in  Ulustratiiii^  his  remark,  that  slight  circomctanoet 
jnay  operate  in  proof  of  the  testator's  intention,  he  specified  such  only 
as  could  be  collected  from  the  context  of  the  instruments.  And  in 
Campbell  «.  the  Earl  of  RadncMr,*  the  decision  turned  upon  the  words 
of  the  instruments.  But  in  Coote  9.  Boyd,f  the  point  respectin^f  parol 
evidence  came  directly  under  adjudication,  in  which  Lord  Thurlow 
laid  d6wn  the  rule  thus,  '*  the  question,  whether  by  giring  two  lega- 
cies, the  testator  did  not  intend  the  legatee  to  take  both,  is  a  ({uestion 
of  presumption  dmecprobetur  in  tontraritimt  and  will  let  in  all  mwu  of 
evidence."  And  the  same  chancellor  further  observed,  (what  the 
temper  of  later  decisions  seems  indline4  to  adopt,  as  the  title  and 
practicable  distinction)  that  "  nhere  the  quettion  arite*  upon  the  ctnitruC' 
tion  of  vionU  nmpljt  ^^^  'Bf^rdt,  no  evidence  ft.  e-  extrtneic  evidence  J  can 
he  admitted. 

Before  I  conclude  this  note,  it  may  be  useful  to  the  student  to  apprise 
him,  that  the  case  of  the  Duke  of  St.  Albans  v.  Beauclerk,t  seems  to 
fasre  been  in  some  respects  defectively  stated,  and  should  not  be  read 
by  him,  widKMit  attending  to  the  comments  of  Lord  Bathurst  in  the 
above  cited  case'of  Hooley  v.  Hatton.  By  supplying  some  words  not 
in  the  rep6rt,  the  positions  of  Lord  Hardwicke  are  reduced  from  their 
generality,  and  confined  to  the  circumstances  of  the  case  before  him. 
^odvide.  t 

'•  1  Bre.  C.  R-Sn.         f^  Bw-  C.  K.  531.         tO  Atk.  €3€. 
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Tiously  reasoDable,  that  wherever  the  inference  arises  out  of  ex- 
trinsic circumstances  and  facts^  it  should  be  subjected  to  the  op- 
posite evidence  of  the  like  extrinsic  nature.  But  whether  this 
distinction  will  be  suffered  to  affect  the  principle  of  admitting  ex- 
trinsic evidence,  and  to  raise  a  barrier  of  exclusion  against  it,  in 

*  [  64  ]    the  cases  wherein  *rules  of  presumptive  construction  prevail, 

may  be  considered  as  having  been  thrown  into  g^reat  doubt  by  the 

fluctuatiohs  in  the  opinions  of  the  great  seal.     The  complexion, 

however,  of  the  later  judgments  of  the  courts  emboldens  me  to 

say,  that  it  strongly  appears  as  if  the  distinction  adverted  to  by 

Lord  Thurlow,  in  Coote  v.  Boyd,(7)  was  daily  gaining  ground, 

and  every  man  who  looks  to  the  law  of  this  land,  not  as  a  source 

of  forensic  disputation  and  endless  controversy,  but  of  useful  rea- 

of  evidence  SOU  and  applicable  rules,  must  rejoice  to  see  its  distinctions  tak- 

are  adrolssi-  [ng  a  greater  practical  breadth  and  consistence.     The  distinction 

prcsump-       alluded  to  is  this— that  all  aortg  of  evidence  admisdble,  with  dif- 

tions,  and  e-  ferent  degrees  of  weight  and  value,  to  rebut  presumptions  of 
Ten  that  oon-  .  »        .  .  .  ^        . 

structive  op-  equity ,(26)  and  even  that  constructive  operation  of  an  mstru- 

cration  of  an  ment  which '  is  referrible  to  presumption  ;   but  that  where  the 

uistniment,  .  .  *  "^ 

xvhich  is  re-  question  arises  upon  the  construction  of  words,  qua  words,  no 

ferrtble   to    extrinsic  evidence  can  be  admitted  ;  still  less  can  it  be  received 

presumption 

-witli   differ-  to  controul  a  technical  rule  of  verbal  construction.     So  too,  the 

of  force^"t  ^^^^  which  apply  to  and  modify  the  titles  to  real  and  personal 

not  where  it  property,  wherein  the  courts  of  equity  hold  a  perfect  agreement 

aatolhe^con"  ^^  parallelism  with  courts  of  law,  as,  for  example,  such  as 

struction   of  concern  the  rights  of  representation  and  administration,    the 

words'  or  as  4***^^V  ©^  estates  expressed  by  certain  legal  idioms^  the  com- 

to  the  effect  pass  and  effect  of  limitations,  and  the  descriptive  force  of  tech- 

or  technicad  ™^^*  cxpres8ions,(27)  aro  not  'to  be  shaken  or  encountered  by  ex- 

-cxprcssions. 

•  [  155  ]  (^)  2  Bro.  C.  R.  521. 


(26)  It  has  long  been  fully  settled,  that  parol  evidence  is  admissible 
to  rebut  a  resulting  ««r.  Lord  Altbam  «.  £arl  of  Anglesea,  2  Salk. 
675.  ^ce  also  Roe,  lessee  of  Roach  «.  Popham  and  others,  Dougl.  25. 

(2r)  That  parol  evidence  cannot  be  admitted  to  contradict  such  legal 
signification  and  compass  of  words,  vide  Kelly  «.  Paulett,  Ambler 
(305.  The  sense  of  words,  as  fixed  by  legal  authority,  is  not  to  be  alter- 
ed by  external  proofs  of  contrary  intention.  Thus  the  sense  and  scope 
«f  the  word  Belathnt,  where  there  is  a  devise  to  persons  by  that  gene- 
ral name,  without  any  words  of  more  specific  designation^  iisvo  be^ 
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trinsic  endence.  ^hiu»  that  rale  of  construction  which  makes  void 

a  renuunder  of  personal  ^estate,  limited  upon  a  prior  gift  or  as«gn«    *  [  66  ] 

ment  of  the  same  to  a  man  and  the  heirs  of.  his  bodjr,  and  rests  the  ^^^f  con- 

^___^______^__^____^_^_^__^^__^.^_^_^_,^.^.._________^...^____^__^    ttniction  not 

lobe  oppofl* 

idjiutcd  to  the  statute  of  distributions  in  courts  of  equity,  and  adjudg-  .  J^^^n^^ 
ed  to  comprehend  only  the  nearest  of  kin  to  the  extent  of  the  degrees 
within  that  statute  ;  and  parol  evidence  will  not  be  let  in  to  show  that 
a  greater  or  less  compass  was  intended  to  be  given  to  the  word  by  the 
testator,  vide  Whithome  «.  Harris,  2  Vez.  527.  Roach  «.  Hammond, 
Prec  in  Chan.  iOl.  Green  «.  Howard,  1  Bro.  C.  R.  31.  Nor  does 
this  construction  render  the  will  inofficious  and  nugatory,  since  the 
wife  is  excluded,  not  being  within  the  meaning%f  the  next  of  kin, 
but  provided  for  by  the  statute  by  the  name  of  wife.  Neither  is  it 
without  effect,  though  the  persons  to  take  under  this  construction  bo 
the  same  and  only  such  as  would  take  under  the  statute,  for  still  their 
ihares  may  be  different ;  as  if  a  testator  directs  a  sum  to  be  equally  di- 
vided among  his  relations,  it  must  go  to  them  fier  €i^tth  >nd  not  per 
ttirfiest  see  Thomas  «.  Hoole,  Cas  Temp.  Talbot,  351.  Phillips «. 
Garth,  3  Bro.  C.  R  64.  Butler  «.  Stratton,  3  Bro.  C.  R.  367.  Tho 
rule  of  division  is  the  same  also  where  the  bequest  is  to  the  next  of  kin, 
and  there  are  brothers  and  brother's  children—- so  too,  if  a  legacy  be 
given  to  the  descendants  of  A  and  B,  equally,  children  and  grand-chil- 
dren take  per  capita.  Jones  «.  Beale,  2  Vem.  381,  which  carried  a  be- 
quest to  relations  tothe  children  of  a  cousin-german,  living  the  parent, 
cannot,  as  it  seems,  be  law  ;  nor  if  the  parent  of  those  children  had  been 
dead,  and  dther  cousin -germans  living,  ought  it  to  have  gone  to  tho 
children  of  the  deceased,  fbr  the  statute  does  not  carry  the  representa- 
tion among  collaterals  beyond  the  children  of  brothers  and  sisters.^^ 
And  I  apprehend  there  is  no  good  authority  for  giving  a  share  of  such 
legacy  to  relations,  to  brother's  children,  living  the  brother,  vide  1 
Bro.  32.  But  if  the  testator  mark  an  intent  to  carry  the  word  relations 
beyond  the  extent  of  the  statute,  the  court  will  effectuate  the  dispo- 
sition, the  statute  being  only  adopted  from  necessity.  Hovrever,  a  leg- 
acy hr  a  mourning  ring  to  each  of  the  testator's  relations,  by  blood  or 
marriage^  was  confined  by  the  court  to  the  nearest  of  kin,  according  to 
the  statute  of  distributions,  and  to  those  who  had  married  persons  enti- 
tied  under  it.    Vide  Davison  «.  MeUish,  5  Vez.  jun.  539. 

That  the  words  poor  relation*  do  not  confine  the  bequest  to  objects  of 
charity  as  well  as  relations,  see  Widmore  v.  Woodroffe,  Ambler,  640. 
Isaac  V.  Defriez,  Ambl.  595.  Car  v.  Bedford,  2  Can.  Ca.  14d  It  i^ 
•therwise^  if  a  discretion  and  choioe  with  respect  to  the  relations  whe 
sre  to  take  the  benefit,  be  vested  in  a  trustee.  Edge  «.  Salisbury,  Am- 
bler, 70.  Harding  «.  Qlyn,  1  Atk.  468.  In  such  case  the  party  having 
the  power  of  selecting  may  go  beyond  the  statute  ef  distribuliena,   See  « 

Cruwys  «.  Colman,  9  Veff.  jun.  319- 
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absolute  and  ultimate  mterest  in  the  first  grantee  or  devisee,  will 
not  suffer  itself  to  be  opposed  b^  parol  evidence.  Accordingly 
in  Siratton  -9.  Payde^r)  where  the  testator  devised  his  personal 
as  well  as  real  estate  to  A  P,  and  the  heirs  of  her  body,  v^ith  a 
limitation  over  in  default  of  issue  of  A  P,  the  limitation  over  was 
adjudged  void  both  by  the  court  of  chancery  and  the  lords,  who 
concurred  in  rejecting  parol  evidence  (though  it  wa?  the  evidence 
of  the  person  who  drew  the  will)  to  show  ax\  intention  in  the  tes- 
tator opposed  to  this  construction.  Again,  it  is  a  rule  of  con- 
structioil  in  courts,  both  of  law  and  equity,  that  a  devise  to  a  man 
dnd^his  h^i^  and  assigns,  or  a  bequest  to  one  and  his  executors, 
administrators,  ancT assigns,  conveys  no  original  interest  to  the  re- 
presentatives, but  by  transmission  only,  and  that  consequently 
the  devise  or  legacy  fails  if  the  devisee  or  legatee  die  before  the 
testator  ;  and  this  construction,  though  it  operates  to  destroy  flro 
tamo  the  will,  caanot  be  opposed  by  parol  evidence  of  the  testa- 
tor's contrary  intention  as  to  the  devisee^  which  point  was  deci- 
ded so  long  ago  as  in  the  case  of  Brett  v.  Rigden,  in  Plowden's 
•[  67  ]  CoTntnentaries<28)  upon  the  statutes  32  and  34  "H.  8,  of  wiUs 
which,  like  that  of  the  29  Car.  2,  require  a  will  to  be  in  writing, 
and  the  evidehce  offered  of  the  testator's  declaration  of  his  boun- 
tiful intAition  towards  the  heir  of  the  deceased  devisee  was  i*e. 
jected,  as,  being  in  derogation  of  those  statutes  of  U.  8  ;  and  the 
^  same  {XKUt  in  respect  to  a  legatee  under  similar  circumstances^ 

may  be  seen  in  the  recent  case  of  Maybank  v.  Brooks.(«) 

How  far  these  principles  apply  in  vindication  of  the  decision  of 
Brown  v,  Selwyn,by  Lord  Talbot,(r)  may  be  considered  as  doubt- 
ful. It  seems  singular,  however,  that  Lord  Hardwicke,  after  say- 
ing, in  Taylor  v,  Tay]or,(u)  *•  that  parol  evidence  cannot  be  ad- 
mitted against  the  legal  operation  of  a  will  or  implied  trwty*  sl^oiild, 
in  Robinson  v,  Gec,( j:)  have  declared  himself  to  differ  with  Lord 
Ta)bot,  as  considering  him  to  have  gone  to  too  great  length  in 

(r)  3  Bro.  P.  C.  237.  (#)lBro.  C.  E.  84    (t)  Cu.  Temp.  TalK  240. 
(«)  1  Atk.  386.    (x)  1  Vc2. 353. 


(138)  345,  3d  pmnt,  and  see  the  ease  of  Doe.  dem.  Turner  v.'Kett»  4 
T.  R.  601.  A  devised  to  B,  and  the  heirs  of  ber  body.  B  died  in  the 
life-time  of  A.  A,  by  a  codicilr^iconfirmed  his  wUl,  ]iel4  that  the  heir  of 
B  took  nothing)  although  it  appeared  that  A  knew  of  the  death  of  B, 
and  of  the  birth  of  her  son  before  he  made  his  codkil. 
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Brown  v,  Sclwyn,  in  his  refusal  of  parol  evidence.  If  a  debtee 
makes  his  debtor  executor,  the  debt  is  released  at  law  ;  but  if 
equity  says  the  debt  is  not  released,  bow  can  it  give  effect  to  this 
construction  but  through  the  medium  of  an  implied  truat,  as  the 
office^of  executor  caonot  be  exerted  against  himself.  Lord  Tal* 
hot  must,  therefore,  as  it  seems,  have  regarded  tlie  circum- 
stances of  Brown  v.  Selwyn,  as  making  it  the  case  of  an  implied 
trust,  but  not  of  a  presumptive  trust.  And  if  we  consider  the  re- 
lief in  that  case  as  grounded  on  the  obvious  justice  of  saving  pro- 
perty from  accidental  loss  by  the  technical  jextinction  of  the  le- 
gal remedy  for  recovering  it,  rather  than  on  any  creation  of  title  « 
by  presumption,  we  shall  think  that  Lord  I'albot's  firm  opinioa 
in  Brown  v,  Selwyn,  not  chargeable  with  opposition  to  the  doc- 
trine  of  receiving  parol  evidence  to  rebut  presumptions  of  equity. 


•PART  V.  *  [  es  ] 

Of  the  fircMumfitrve  Tru$t  in  the  Executor  for  the  next  of  Kin  qf 
the  TeBtatoTy  ob  to  the  Surfilua  vndiafio^ed  of  by  the  Will, 

THE  expansion  of  the  doctrine  of  admitting  parol  and  extrin- 
sic testimony,  to  rebut  presumptions  in  equity,  has  subdued  the 
rigour  of  the  rule,  that  an  executor,  to  whom  a  legacy  is  given,  is 
deprived)  in  equity,  by  the  presumption  raised  by  that  circum- 
stance, of  the  benefit  of  his  legal  title  ;  and  becomes  a  trustee  of 
the  surplus  undisposed  of  by  the  will,  for  the  nearest  of  kin  to 
the  testator  :  which  is  a  presumptive  construction,  supplied  out 
of  the  matter  of  the  instrument  itself,  and  resting  on  an  implied  » 

exclusion  from  the  whole,  by  a  specific  gift  of  part. 

It  should  be  observed,  that  this  question,  as  to  the  admissibility  gy^gtion  as^ 
of  parol  evidence,  will  only  properly  arise  where  the  legacy  to  to  the  admis- 
the  executor  is  accompanied  by  no  particular  words,  denoting  in  ro/ credence 
a  special  manner  the  intention  of  the  testator  ;  for  there  may  be  ^o  "^P^*  ^hi« 

cases,  as  Rachfieldx>.  Care)ess,(29)  wherein  •the  language  where-  properly  ari- 
ses. 


(29)  2  P.  Wms.  157,  in  which  case  a  legacy  of  5/.  waa  given  to  the 
executor  for  his  care  in  fulfilling  the  will.  Vide  May  v.  Lewin,  2  P. 
Wms.  158,  n.  1,  and  the  remark  by  the  court,  in  Clennell  v.  Lewthwaite, 
2  Vcz.  jun.  473  ;  also  White  f>.  Evans,  4  Vez.  jun.  21  j  and  ace  the  nu- 

n 
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%y  the  legacy  is  given  may  carry  the  presumption  so  high,  as  to» 
place  it  upon  a  level  with  an  explicit  declatration,  and  above  all  , 
parol  proofs  to  the  contrary.  Mr.  J.  Powisy  who  sat  for  the  Chan- 
cellor, in  the  last  mentioned  case,  declared  his  general  repugn 
nance  to  admit  parol  evidence  in  opposition  to  this  equity  fior  the 
i\ext  of  kin-,  and  stated  it  to-  have  been  a  vexata  gutstioj  on  which 
th^re  had  been  the  greatest  variety  of  opinion  iiv  all  the  tribunals 
in  which  it  had  been  agitated. 

It  seems  that  in  the  earlier  cases,  the  hesitaUon.  in  admitting 
parol  evidence  to  repel  this  trust  for  the  next  qf  kin,  arose,  in  a 
great  degree,- from  the  doctiine  that  in  courts  of  equity  an  execu-^ 
tor  was  not  to  be  considered  as  any  tiling  more  than  a  trustee.(SO) 


merous  dlstihcfions  on  this  subject  in  Afr.  Coxe's  note  t6  Farrington  n^ 

/      Knightly,  1  P.  Wms.  549,  and  the  cases  an  the  note  at  the  end  of  Nis- 

bett  V.  Murray,  5  Vez.  j.  158 ;  see  also  Abbott  v.  Abbott,  6  Vez.  j.  343,  and 

When  a  le-  Urqubart  v.  King,.  9  Vez.  j.  225,  and  the  cases  therein  cited.    The  dis- 

l^acy  takesa-  tinctions  above  referred  to,  conspire  to  the  conclusion,  that  a  legacy  will 

way  an  exec-  ^q^  take 'away  an  executor's  right  to  thjB  surplus,  unless  such  legacy  iff 

'utor^s    riETnt 

to  tlie  sur-     inconsistent  with  the  suppo^tion  that  he  was  meant  to  take  the  wholev 

plus.  It  is  to  be  olwerved,  th^t  in  this  case  of  Racbfield  fh  Careless,,  evidence 

seems  to  have  been  admitted  in  favour  of  the  next  of  kin,  upon  which 

Mr.  Coxe  remarks,  that  it  appears  td  be  the  onfy  case  in  which  parol 

Of  the  dis-  evidence  has  been  admitted  in  favour  of  the  next  of  kin^   Nothing,  in- 

tinction  be-     deed,  is  more  obvious  than  the  distinction  between  raUing  atid  rebutting 

tween  ad- 

mittinr  evi-  *  presumption  or  an  equity,  for  the  latter  of  which  objects,  parol  and 

dence  to  extrinsic  evidence  can  never,  without  g^at  violation  of  the  principles 
raise  and  to  gf  j|^^^  \^  admitted,  but  tlie  equity  ought  first  to  be  raised  by  the  pre- 
^^  ^  Bumptive  construction  of  the  instrument,  to  which  equity  parol  evidence 
nay  be  opposed,  and  then  I  conceive  it  follows  upon  sound  maxims,  both 
of  law  and  equity,  that  parol  evidence  may  likewise  be  adduced  in  op- 
position to  this  rebutting  evidence,  and  in  support  of  the  original  pre-* 
sumptive  equity.  And  this,  I  apprehend,  has  always  been- the  rule  of 
proceeding  ;  so  that  the  observation  of  the  learned  editor  just  alluded 
to,  must  be  understood  as  adverting  only  to  the  inadmissibility  of  parol 
evidence,  in  the  first  instance,  and  for  the  purpose  of  rawing  the  equity, 
forthenear^tofkin*,  against  the  legal  title.  Indeed,  the  parol  evidence, 
in  the  case  last  mentioned,  for  the  next  of  kin,  seems  to  have  been  su^^ 
perflaous,  since  the  presumption  against  the  executor,  from  the  parti* 
cular  language  of  the  bequest  to  hiai,  was  so  strong  as  to  amount  to  ik 
declaration  by  the  will  itself. 

(30)  Vide  the  case  of  the  duke  of  Rutland  v.  the  Dutchess  of  Rut- 
land, 2  P.  Wms.  212,  and  the  observation  of  Powis»  J.  in  Uatchfield  v. 
Cartlegs>  1  P.  Wms.  548.  That  ao  ex€Gut9r  and  adminiatrator  havin^pai^ 
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But  since  the  case  of  f'oster -v.  'Mount^Sl}  an  executor  has  lieen 
uniformly  regarded  as  entitled  to  the  whole  undisposed  residue, 
unless  there  is  a  violent  presuinpfion  to  the  contrary,  which  a  le- 
gacy given  to  him  by  the  testator,  without  any  disposition  of  the 
surplus,  was  by  that  case  considered  as  affording.  There  would 
be  ne  end  of  enumerating  the  cases  upon  this  subject,  (1)2)  but  it 
may  be  useful  to  consider  a  little  the  important  case  of  Nourse 
V.  Finc)i,(y)  which  came  before  Mr.  J.  Buller,  ntting  for  the 
Chancellor,  in  1 79 1.  The  judge  made  three  points  of  the  case : 
1st.  Whether  parol  evidence  sliould  be  admitted  at  all ;  3dly.  If 
admissible  at  all,  to  what  extent  it  could  be  admitted  ;  3dly.  If  all 
the  evidence  offered  in  the  case  was  admissiblei  whether  the  evi- 
^nce  which  was  read  was  sufficient  to  rebut  the  equity  of  the 
next  of  kin,  under  the  circumstances  of  that  case.  It  was  the  de- 
cided opinion  of  the  judge,  that  the  evidence  tended  to  a  conclu* 
flion  directly -opposed  to  that  for  wliich  it  was  brought  forward, 
but  he  discovered  a  sentiment  equally  strong  against  admitting 
parol  evidence  at  aU\x\  such  casest  avowing  his  transitory  situa- 
^on  in  that  court  as  his  reason  for  declining  an  t>ppoaitioD  to  the 
series  of  authorities  in  the  same  court  the  other  way.  It  appear- 
ed also  to  be  the  clear  opinion  of  the  judge,  that  even  under  the 
shade  of  these  authorities,  at  most  only  such  part  of  the  evidence 
could  be  admitted,  which  referred  to  the  time  of  the  making  of 
the  will,  and  that  he  probably  would  have  rejeaed  the  evidence 
offered  on  that  ground,  if,  under  his  third  view  of  the  case,  it 
had  not  been  clear  against  the  executrix;  and  the  force  of 
Mr.  J.  Bailer's  objecdons  have  t)eeh  feelingly  acknowledged 
by  great  authorities  since  the  decision  abovementioned. 

*The  decree  of  the  judg^  was  afterwards  confirmed  by  Lord      ^  [71  ) 

\ 

{y)i  V«2.jun.  344. 

.^— ■^—■^^l  ^^•^O^—  IIM^—^— ^M—         111         »  —— ■— ^M— ■^»^M^M»B.il— 

sSl  debts,  legacies,  and  funeral  expenses,  was  compellable  to  divide 
among  the  next  of  *kin,  is  a  poaition  in  2  Inst.  33,  which  appears  to  have 
been  inadvertently  laid  down. 

(31)  1  Vem.  4rS,  JDore  particidarty  «tatod  in  1  P.  Wms.  8th  edit. 
Coxe. 

(32)  In  Clennell  v.  Lewthwaite,  4  Vez.jun.  471,  which  was  decid- 
ed ten  years  ago,  it  was  obsenred  by  the  Master  of  the  Rolls,  that  the 
cases  on  the  questimi  were ao  nunerQus,  that  it  was  adisgrace  to  thr 
court 
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Ch.  Loug;hborough,  on  the  insufficiency  of  the  evidence  offered, 
With  an  oblique  concession  \o  the  authorities  in  favour  of  the  ge-^ 
neral  admissibility  of  parol  evidence  to  rcpe}  these  presumptions  ; 
and  since  the  case  of  Clennel  v.  Lewthwaite  abovementioned,  in 
which  the  reasoning  of  the  judge  in  Nourse  v.  Finch  was  much 
under  review,  and  ably  observed  upon,  it  seems  to  have  t^en  re- 
garded as  settled,  that  parol  evidence  of  all  kinds  is  admissible  to 
rebut  the  resulting  equity  for  the  next  of  kin,  arising  from  any 
circumstances  in  a  will  by  implication  excluding  the  executor 
from  the  benefit  of  his  legal  title  ;  and  it  seems  to  be  of  no  im-  , 
portance  as  to  the  mere  question  of  admissibility,  whether  the 
matters  in  proof  were  contemporaneous  with,  or  subsequent  to 
the  will,  although  there  is  admitted  to  be  a  great  difference  in  the 
weight  of  the  didcrent  kinds  of  testimony. 

All  the  cases  anterior  to  that  last  abovementioned  were  then 
set  forth  in  the  order  of  time  in  which  they  were  decided,  and 
profoundly  commented  upon  by  the  late  Lord  Alvanley,  who 
yielded  to  the  irresistible  pressure  of  authorities  for  admitting 
the  extrinsic  evidence  in  these  cases,  except  where  the  expres* 
sions  of  the  will  carried   so   prevailing  an    import  against  the 

executor,  as  to  amount  to  a  declaration  of  the  trust  for  the  next 

• 

of  kin,  which,  according  to  the  effect  given  to  it,  in  Rachfield 
x».  Careless,(z)  will  shut  out  all  access  to  argument  from  exter- 
nal circumstances.  Finally^  in  Trimmer  v.  Bayne,(a)  the  doc- 
trine received  its  full  expansion  and  confirmation  from  the  pre- 
sent Chancellor,  whp  declared  the  sum  and  sense  of  all  the  au-  ^ 
thorities  to  be,  that  all  parol  declarations^  whether  made  beforey 
or  at^  or  after  the  making  of  the  will,  were  admissible  to  rebut 
firesum/idonsj  though  they  are  not  all  alike  weighty  and  efficacious. 
Whether  they  consist  of  conversations  with  people  who  have  no- 
thing to  do  with  tlie  question,  of  declarations  provoked  by  imper- 
tinent inquiries,  *or  in  whatever  form  they  arise,  they  are  ail 
evidence,  tiiough  entiQcd  to  very  different  credit  and  weighty  ac- 
cording,to  times  and  circumstances.  , 

The  equity  for  the  nearest  of  kin  of  the  testator,  which  has 
just  been  treated  of,  takes  the  shape  of  a  resulting  trust,  and  is, 
as  has  been  seen,  founded  merely  upon  a  presumption  of  inten- 
tion.    But  there  are  some  equities  arising  upon  written  Jnstru* 


(s)  2  P.  Wras.  158. 


(«)  17  Vez.  jun.  518v 
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mentSy  the  strict  and  technical  nature  whereof  may  *  seem  te 
plice  them  under  a  different  contemplation,  in  respect  to  their 
liability  to  be  controuled  by  parol  evidence.  I  mean  those  which 
do  not' spring  out  of  the  presumable  intention,  or  the  moral  and 
conscientious  relations  of  parties  ;  in  short,  such  as  have  no 
foundation  ni  our  general  nature,  or  the  particulai*^  necessities  of 
our  social  existence,  but  in  the  exigency  of  an  artificial  system 
of  jurisprudence,  whose  maxims  ought  to  be  scientiKcally  pursu- 
ed to  their  consequences,  connected  by  their  analogies,  and  kept 
nntform  in  their  application.  This  observation  holds  especially 
with  respect  to  the  rules  which  govern  the  succession  to  property  ; 
to  whioh  some  equitable  canons  apply  of  a  mere  positive  nature, 
and  which,  as  being  grounded  on  general  principle,  rather  than 
particu4ar  presumption,  may  seem  to  claim  an  exemption  from 
the  accidental  influence  of  external  circumstances ;  such  appears 
to  be  the  rule  which  favours  the  real  representative,  i>y  applying  of  the  rule 
the  personal  estate  in  exoneration  of  the  land,  though  exfiresMty  favoMrmptJie 
charv^ed  by  the  testator — a  rule  tasting  strongly  of  the  ancient  po-  sentative,  by 

licv  of  our  ancestors,  which  has  impressed  on  the  law  of  landed  *?!_•!"? 

'  *  personal  es- 

property,  its  inveterate  preferences  in  favour  of  the  heir  whom  tate  in  exim- 
it  was  anxious  to  qualify  with  the  means  of  sustaining  the  duties  ^^"^""^  ^ 
of  the  feudal  relation.  The  abolition  of  the  feudal  tenures,  and 
the  interests  of  commerce,  have  given  birth  to  an  alacrity  in  tak- 
ing cases  out  of  a  ruie,  which  is  considered  as  not  agreeable  to 
the  situation  of  the  times.  Still,  however,  it  is  left  standing, 
and  thou:^h  living  in  dishonour,  is  of  general  obligation  in  courts 
of  equity. 

•The  general  rule,  as  was  said  by  Lord  Thurlow,  in  Ancas-      *  [  73  ] 
ter  -v,  Mayer,(6)  is  clear,  that  the  personal  estate  is  liable  in  the 
first  -instance   in  the  payment  of  debts.(3S)  But  in   exception      « 

(^)lBro.C.  R.454. 


(33)  This  general  rule  supposes  that  the  engagements  upon  which       Reason  of 

the  debt  arose  was  primarily  a  personal  contract,  in  which  case  the  the  rule  and 

personal  estate,  as  having  received  the  benefit,  becomes  the  proper  a»?t»"ctions 
'^  »  o  -»  r    I       arising  upon 

fund  out  of  which  the  payment  should  be  drawn  ;  so  that  if  money  is  j^, 

borrowed,  or  a  debt  is  in  any  way  incurred,  and  a  mortgage  made, 
without  bond  or  covenant  accompanying  it,  for  the  lender's  <  r  creditor's 
security,  the  mortgage  makes  it  no  more  than  a  specialty  debt  in  equi- 
ty, and  the  land  comes  only  in  aid  of  the  personal  obligation  upon  the 
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Ho  this  rule,  it  is  agreed  that  tlie  testator  may,,  if  he  please, 
bequeath  his  personal  estate,  as  against  his  heir  or  other  repre- 
sentative, clear  of  debts,  and  then  it  becomes  a  question,  what  is 
the  mode  of  expression  to  give  the  personal  estate  exempt  from 
such  payment.  ^  Perhaps,"  said  his  lordship^  <*  it  would  not 
have  been  unwise  to  have  adopted  the  rule  laid  down  in  Fereges 
T.  Robinson,(r)  that  the  testator  must  use  express  wonls  for  that 
purpose  ;  but  it  is  impossible  to  abide  by  the  opinion  given  in  that 
case,  consistently  with  the  rules  of  other  cases.  The  second 
rule,"  continued  ius  lordship,  ^  is,  that  where  fhere  is  a  declara- 
tion  plain,  (by  which  his  lordship  appears  to  mean  a  demonstra- 
tion of  intent  by  necessary  inference)  that  shall  stand  in  lieu  of 
express  words.  Furthermore,"  said  his  lordship,  ^  charging 
the  real  estate  in  any  way  is  not  of  itself  an  exempUoQ  of  the 
personal  estate.    The  personal  fund  being  the  fund  first  liable, 

(c)  Bunb.  SOL 


simple  contract.  Furthermore,  the  rule  supposes  that  it  was  originally 
ihepenonal  contract  of  the  testator  himself,  for  if  an  equity  of  redemp- 
tion has  descended,  and  then  the  mortga^  is  transferred,  and  the  heir 
covenants  to  pay  the  money  and  dies,  still  as  the  mortgage  was  not  ortgi' 
nally  his,  the  land,  upon  the  second  descent,  must  bear  its  own  burthen, 
and  notwithstanding  the  personal  contract  of  the  intermediate  heir,  hii 
personal  assets  will,  upon  his  decease,  be  only  secondarily  liable. 

The  same  doctrine  holds,  if  the  equity  of  redemption  comes  by  pur- 
chase instead  of  descent.  As  it  was  originally  the  debt,  of  the  new 
acquirer,  his  heir  will  not  be  entitled  to  be  exonerated  out  of  his  per- 
sonal  assets  ;  and  the  order  of  charge  will  not  be  varied,  if  the  por* 
ehaser  covenants  himself  with  the  mortgagee,  for  still  it  was  not  pri- 
marily bis  own  debt,  and  his  personal  contract  was  only  ancillary  ;  nor 
if  Ue  covenants  with  his  vendor  to  save  him  harmless  from  the  mort- 
gage, for  still  the  purchaser  of  the  equity  of  redemption  is  considered 
as  having  bought  the  estate,  subject  to  the  charge  and  having  the  bur- 
then upon  it,  to  which  bis  covenant  has  relation  as  to  its  principal  $ 
and  indeed,  he  takes  upon  himself  no  more  by  such  covenant  than  a 
court  of  equity  would  lay  upon  him  as  an  imperative  obligation.  In  the 
cases,  however,  wherein  the  abovementioned  rule  does  prevail,  as 
wherever  the  debt  was  ori^i«a//y  the  debt  of  the  testator  leaving  real 
and  personal  assets,  can  the  personal  effects  be  exempted,  tiAless  by 
declaration  plain  or  necessary  implication  contained  in  the  will  itself  ? 
or  in  other  words,  is  parol  evidence  admissible  to  arrest  the  rule  ?  I 
jiavc  endeavoured  with  the  help  of  the  cases  to  answer  this  question. 
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where  it  is  to  be  aided  by  any  other  legal  orequit^le  real  fund^ 
it  is  nerertheless  first  to  be  applied.  I  have  always  understood 
that  the  testator  must  ejcfn^e99  an  intention  to  discharge  the  per- 
sonal estate,  although  no  pardcular  form  of  words  is  necessary 
for  that  purpose."  This  was  the  opinion  of  Lord  Thurlow, 
notwithstanding  the  words  of  Lord  Talbot,  in  Stapleton  x^.  Cot- 
y'lUc^d)  whereby  it  appears  that  that  Chancellor  took  it  to  be  , 

clear,  that  in  the  decision  of  this  point,  an  examinatioo  into  the 
quantum  of  the  testator's  debts,  and  the  amount  of  the  personal 
estate  might  be  gone  into  as  indicia  of  the  intention. 

But  it  seems  that  Lord  Talbot  was  not  for  carrying  the  indul-  whether  pa- ' 

irence  any  further,  since  what  fell  from  him  in  another  part  of  ^^  evide»ce 

.  -    .    -       can  be  Pecei- 

the  same  case  is  hardly  reconcilable  with  the  extent  of  his  for-  ved  in  oppo- 

mer  expressions.  "  The  testator's  intention,"  said  that  Chan-  Jjjj^  ^  ^^ 
cellor,  ^  must  govern  the  construction  of  the  will,  and  such  in- 
tention must  be  gathered  from  the  will  itself."  In  Gainsborough 
V.  Gainsborough,(^)  however,  full  latitude  was  given  to  the  ad- 
mission of  this  evidence.  To  so  much  of  *the  bill  in  that  case  *  [  TS  ] 
as  sought  to  examine  witnesses  touching  the  testator's  intention, 
and  to  have  evidence  received  of  matters  dehors  the  wiU,  the  de- 
fendant demurred,  and  contended  that  it  was  of  dangerous  con- 
sequence to  admit  proof  by  parol  to  vary  or  controul  a  will  in 
writing.  But  the  lords  commissioners,  on  the  ground  that  the 
proofs  went  not  to  make  a  title,  but  only  to  rebut  the  plaintifTs 
equity,  who  would  have  the  personal  estate  applied  in  exoneration 
of  the  real,  held  that  it  ought  to  be  admitted.  To  this,  again 
may  be  opposed  the  authority  of  Lord  Keeper  Henley,  in  Ste- 
phenson V,  Heathcote,(/)  by  whom  it  was  said  that  no  examina- 
tion could  be  read,  but  that  the  intent  of  the  testator  was  to  be 
collected  from  tlie  grounds  of  the  will,  and  from  no  circumstan- 
ces out  of  it,  and  from  general  principles  and  rules  established  in 
these  cases. 

Where  authorities  are  so  balanced,  private  judgment  must  be 
cautiously  exercised  ;  it  can  only  conjecture  the  probable  fate  of 
the  question,  when  it  shall  come  directly  before  the  court,  on 
grounds  of  analogy  to  the  principles  of  late  decisions ;  and  we 
shall  expect  a  decision ybr  or  againtt  the  admission  of  parol  evi- 
dence, according  as  we  ai^,  from  a  consideration  of  those  prin- 

(d)  Cab.  temp.  Talb.  301.  (c)  3  Vem.  352.  (/)  Cited  in  Ancatter  «.. 
Mayer,  1  Bn.  C.  R.  454, 
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ciples,  inclined  to  regard  tliis  as  a  mere  resulting  equity ,  or  as  d 
strict  and  positive  maxim  of  equitable  jurisprudence.  Certain- 
ly, the  rule  was  not  founded  on  the  probable  or  presumed  inten- 
tion  of  the  testator,  but  sUll  it  is  an  equity  opposed,  to  the  timral 
acnse  of  the  instrument,  where  the  real  estate  is  expressly 
charged,  and  where  it  is  not  so  exfireasly  charged,  I  suppose  it 
to  be  quite  clear,  that  no  parol  or  extrinsic  evidence  can  be  re- 
ceived, to  cast  an  incumbrance  upon  it,  since  that  would,  indeed^ 
be  making  for  the  testator  a  parol  will,  concerning  his  real  pro- 
perty, in  direct  defiance  of  the  statute  of  frauds. 

It  appears,  therefore,  that  the   important  question,  w^hether 
*  [  76  ]      this  equity  of  the  real  representative  to  be  exonerated  out  of  'the 
personalty,  yields  only  to  the  internal  evidence,  and  to  argu- 
ments drawn  from  the  context  of  the  will,  or  is  capable  of  being 
repelled  by  fiarol  and  extrinsic  evidence,  seems  yet  to  be  unde- 
Thai;  the  be-  cided.     It  appears  to  be  clearer  doctrine,  that  parol  evidence  may 
nefitof  this     y^  given  of  an  abandonment  of  the  privilege  by  the  heir.   Thus, 
abandoned  ;    if  an  executor  pays  legacies,  without  having  first  cleared  the  land 

and  parol  ev-  ^^  -^^^  incumbrances,  and  the   heir  authorises  it  by  express  or 
idcnoe  may  ^  '        "^  ^      ^ 

be  given  ti    implied  acquiescence,  as  by  verbal  concession,  or  by  coniinying 

wach  **>"^-      :to  pay  the  interest  to  the  mortgage,  he  is  said  to  be  bound  beyond 

retractation. 

Of  the  wife's       To  this  case  of  the  heir,  the  Chancellor,  in  Clinton  v.  Hoo- 

equity  to         per,(^)  compared  that  of  a  wife  subjecting  her  own  estate,  by 

gage  of  her    joining  with  her  husband,  in  giving  effect  to  a  mortgage  there- 

shcTioirMid^**  of.     The  general  rule  of  equity  in  such  tase  is,  that  the  wife, 

with  her  hus-  after  the  husband's  death,  is  entitled  to  call  upon  the  executors 

ine  Daid^out  ^®  exonerate  her  estate  out  of  the  personal  assets,  and  ujwn  the 

ef  his  assets,  foundation  of  this  resemblance,  between  her  situation  and  that  of 

an  heir  to  whom  the  estate  comes  subject  to  the  incumbrance  of 

Parol  evi-      ^^^  immediate  ancestor,  it  was  decided  in   the  last-mentiuned 

dence  of  her  case,  that  the  wile's  parol  renunciation  of  her  claim  to  the  exe- 

ofthjs  equity  cutor  of  her  husband,  should  conclude  her  representative.     But 

admissible,     jj  should  be  observed,  that  these  parol  declarations,  to  have  any^ 

direct  efficacy,  ought  to  have  been  made  by  the  wife,  after  that, 

by  the  decease  of  her  husband,  she  has  become  mi  juris  ;  since 

a  husband  and  wife  are  disabled  to  contract  with  each  other ;  so 

that  no  evidence  can  be  received  of  any  express  firomise  by  the 

(g)  1  Vcz.  jun.  185. 
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vife  te  her  husband.  The  reason  Ibr  the  rejectioii,  howeter,  of 
proofs  drawn  from  the  time  of  the  ooverturey  does  not  extend  to 
circumsumtUU  evidence  ;  therefiwe  proof  will  be  Allowed  of  the 
application  of  the  mdney»  raised  by  theraottgagef  to  the  wife's 
own  use,  as  in  paying  off  an  incumbro^ice  upon  her  otm  estate^ 
or  even  that  the  money  raised  was  actually  paid  by  the  husband 
to  the  wife,  or  applied  by  him  to  ker  use,  so  as  to  place  tt  under 
her  disposition  by  deed  or  will.  In  shoft,  any  evidence  showing 
*that  in  truth  and  fact  the  wife  received  the  benefit  of  Che  money  *  [  77  ] 
raised  by  the  mortgage  of  her  estate,  will  repel  her  fix>m  her 
equity  to  have  her  estate  disencumbered  out  of  the  husband's 
personal  effects ;  and  though  her  parol  declarations,  while  under 
coverture,  cannot  be  received  against  her  real  representative,  be* 
cause  of  the  nullity  of  contracts  between  man  and  wife,  yet  tt 
should  seem  that  even  the  parol  declarations  of  married  women 
may  be  produced  as  collateral  accumulative  evidence  of  the  fact 
of  the  application  of  the  mortgage  money ;  for  in  that  respect  it 
stands  upon  the  footing  of  circumstantial  evidence. 

But  parol  evidence  is  always  infirm  against  the  intrinsic  testi* 

mcsny  of  the  instrument  itself ;  if  the  deeds,  therefore,  whereby 

the  object  was  carried  into  execution,  import  on  the  (ace  of  them 

a  view  to  the  husband's  benefit,  evidence  of  parol  dedaratiQiiSi 

whether  made  by  the  wifo  before  or  after  coverture,  will  hardly 

be  received  to  oppose  the  equity  of  her  real  representative  after 

her  decease.    And  where  the  instrument  is  neutral,  yet  if  the 

wife's  debt  is  proved  to  have  been  the  motivet  then  is  the  wife'a 

equity,  to  have  this  exoneration,  entirely  gone,  notwitlistanding 

the  husband  may  have  covenanted  in  the  mortgage  deed  to  re* 

pay  the  money  borrowed.     Thus  in  Bagot  v.  Ougfaton^A)  the 

wife's  estate  had  been  mortgaged  befiire  marriage,  and  the  seen- 

lily  being  transferred  to  a  new  mortgagee  after  the  marriage,  the 

husband  joined  in  the  tnAsfer,  and  covenanted  to  pay  the  rooney» 

whereby  his  personal  assets  were  expressly  bound:  no^with- 

standmg  which  covenant,  it  was  holden,  after  the  husband's  de« 

cease,  that  his  personal  representative  should  not  exonerate  th« 

Wife's  real  estate ;  for  the  debt  was  not  mginally  the  httsband'% 

and  his  covenant  to  pay  the  money  was  regarded  only  as  a  coll»* 

tefaland  subsidiary  pledge>  and  not  as  making  the  debt  his  ^wn; 

(A)  1  P.  Wms.  347. 
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alid,  indeed,  parol  evidence  may  be  produced  to  contradtetany  in- 
ference from  such  covenant.(f ) 
*[  78  ]  *The  analogy  extends  t&  the  case  of  surety  and  principal  in  » 

bond,  though  in  that  case  the  rale  of  evidence  opens  to  the  ad' 
miission  of  proof  of  conversations  between  the  obligors,  at  the 
time  of  borrowing  the  money,  as  indications  of  a  contract  be* 
tween  the  parties :  which  eAidence,  in  th^  case  of  the  mortgage- 
by  husband  and  wife  of  the  viifc's  estate,  we  have  seen^  is  ex* 
duded  by  a  technical  pule  of  disability. 


•[75] 


PART  VL 

Cf  the  Mtm99ibiUty  of  Mxtrinsit  Evidence  io  prevent  Fraud,  t0 
correct  Mistakes,  a?id  to  protect  againai  the  ConaeqttenceB  qf 
Loss  or  Accident. 

THERE  are  three  branches  of  doctrine  still  remaining  to  be 
considered,  with  relation  to  this  intricate  leaming,  which  arise 
principally  out  of  the  particular  jurisdiction  and  relief  of  courts 
of  equity^  viz.  fraud,  accident,  and  mistake.  Fraud  is  a  subject 
of  relief  in  equity,  and  a  bar  at  law,  to  which  no  solemnitks  of 
authentication  can  be  opposed,  and  the  anxiety  of  our  courts  of 
judicature  to- prevent  its  success,  has,  where  its  existence  is  the 
object  of  proof,  made  extrinsic  and  parol  evidence  admissible. 
And,  indeed,  the  steps  by  which  the  courts  have  progressively 
proceeded  in  subjecting  written  iustnmients  to  the  controul  of  pa- 
rol evidence,  are  sedd  to  have  had  Iheir  commencement  in  the 
cases  of  fraud. 

Though  the  statute  may  have,  increased  the  jealousy  of  parol 
evidence,  yet  it  raises  no  barriet  against  its  admission,  where  it 
professes  and  tends  to  support  a  charge  of  fraud.  The  antipa* 
thy  of  the  ^aw  breaks  through  all  reserves,  to  accomplish  the 
overthrow  of  deceitful  contrivances.  Thus,  although  evidence 
to  show  that  by  an  inadvertent  phrase  in  a  will,  the  testator  has 
made  a  provision  ^contrary  to  his  real  intention,  «^ouId  probably 
be  rejected ;  yet,  If  it  extended  to  prove  that  the  testator  had 
been  led  into  the  error  by  the  designing  misrepresentations  of 
persons  attending  his  sick  bed,  the  charge  of  fraud  would  let  »> 

(f)  Evelyn  V.  Eveljoit  2  P.  Wmt.  665.  Lord  Kinnoul  v.  Money, 
1  V^z.  jun.  186.    Note  MS.  by  Lord  Loughborough. 
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the  evidence  proposed.  On  this  principle^  the  evidence  offered 
in  the  late  case  of  Small  v.  AUen^^)  in  the  court  of  King's 
Bench,  was  admitted,  and  sullered  to  prevail.  The  testator  in  - 
that  case  having  already  made  a  will,  nevertheless^  at  the  re- 
quest of  some  interested  persons,  consented  to  make  a  fresh 
«ill,  and  one  being  prepared  and  presented  to  him  for  ezecutioni 
he  desired  to  be  informed  whether  that  wliich  he  was  called  upon 
Co  execute  was  the  same  as  the  former,  and  upon  being  told  it 
was,  be  subscribed  it;  but  the  second  will  appearing  to  be 
materially  different  from  the  first,  it  was  set  aside  upon  evidence 
of  these  circumstances  of  imposition  upon  the  testator. 

The   fraud,    however,  must  in  these  cases  be  the  alleged  Ofthe«ecetr 
ground  and  (object  of  the  parol  evidence.     In  Lord  Portmore  tK,  inrOief!^ 
Morris^/)  the  evidence  went  to  prove  that  it  was  part  of  the  in  th^  bill  in 
ag^reement  for  an  annuity,  that  k  slioold  be  made  redeemable,  Uef  In  order' 
but  such  agreement  for  redemption  making  no  part  of  the  writ-  t«  uketke 
ten  contract,  the  Master  of  the  Rolls  observed,  that  **  if  fraud  ^i^  tutute. 
^  had  been  imputed,  the  evidence  might  have  been  admitted,  but 
that  it  was  dangerous  otherwise  to  depart  from  the  deeds.(m)     It 
naight  be  the  intention,  that  the  annuity  should  be  redeemable, 
but  he  could  only  get  at  it  by  demolishing  one  of  the  foremost 
rules  of  law.     He  would  therefore  reject  the  evidence."    The 
case  of  Hare  v,  Shearwood^n)  was  determined  on  the  sameprin*- 
ciple.     But  where  traud  is  alleged  in  the  bill,  and  the  evidence 
^^s  to  establish  it,  the  sutute  of  frauds  may  very  properly  be  - 
put  out  of  the  way,  since  the  object  of  9uch  evidence  is  not  pn> 
perly  to  contradict  the  instniment,  but  to  raise  an  equity  dehors 
the  instrument,  *in  contravention  of  a  purpose  which  no  law  or      *  r  go  1 
statute  will  be  suffered  to  assist  or  protect. 

Trusts  and  provisions  have  sometimes  been  tidded  to  instru*  of  givingef- 

meots  to  effectuate  the  intendon  of  a  party,  where  suppressions  f^f^  ^  ^^^  , 

■^      '  '^■^  intentions  of 

or  omissions  have  been  induced  by  the  fraud  or  misrepresents-  a  party  to  an 
tions  of  others.  As  in  the  case  of  liutchins  v.  Lee,(o)  where  ^^'^^^  ^i. 
parol  proof  of  a  tru&t,  not  expressed  in  the  instrument,  was  re-  dulent  omis- 
ceived ;  and  in  Barrow  vl  Greenough,(/k)  where  a  provision  of  a  JlJ^j^/^fc 
will  was  increased  by  the  court  upon  evidence  of  the  testator's  addingtnitt 
having  declined  making  a  new  wiU  for  adding  to  the  provision,  as  ^g^*^^*' 

(i)  8  T.  R,  147.    (0  3  Bro.  C.  K.  219.     (m)  Vide  also  Lord  Imham 
9.  Child,  1  Bro.  C.  R.  92.  (ii)  3  Br.  C.  R.  16a  (o)  1  Atk.  447. 

if)  3  Vcs.  Jan.  ISi.    See  also  Tbyon  «.  Tliyim^  1  Vsm.  296k 
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k  was  fait  tntditiim  to  have  doney  upon  being  promised  b]^  his  ex«> 
ecutor  and  residuary  legatee,  that  his  intention  should^be  carried 
into  effect  without  it ;  it  may  indeed  be  less  correct  tosay,  that 
the  trust  in  the  former  case  ws  added  or  supplied  to  the  instru* 
ment  by  the  court,  than  that  the  general  relief  given  by  the  eourt 
proceeded  upon  the  assumpticH)  tlmt  it  ought  to  have  been  added, 
the  court  having  inferred  fraud  from  the  omission,  upon  pared  . 
proof  of  a  contrary  intention  in  the  party /seeking  the  relief.  In 
the  last-mentioned,  case,  the  person  circumvented  by  th^  fraud 
was  helped  oLt  of  the  assets,  which  was  in  effect  adcUng  to  the 
wiU<34) 

But  although  whei^  fraud  is  imputed,  the  court  seems  to  con-* 

ceive  itself  bound  to  admit  parol  evidence  to  be  read  to  establish 

it,  yet  it  will  be  cautious  in  listening  and  giving  eflbct  to  such 

'evidence,  particulariy  where  it  is  offered  offensively,  and  to  set 

f  C  81  ]     aude  instruments.    We  observe,  that  in  Hutchins^.  Lee,  above 

dted,  wherdn  a  bill  ^aa  filed,  to  set  a^de  an  assignment  of  a 

leasehold  estate,  upon  a  suggestion,  that  the  same  was  never  in- 

tended  as  an  absolute  asugnment,  but  was  meant  to  be  si]rt>ject  to 

a  trust  for  the  benefit  of  the  plaintiff,  there  was  ui  evidence  sup- 

pUed  by  the  context  and  bearing  of  the  instrument  itself,  contra- 

dieting  the  intention  of  an  absolute  assignment,  so  that  the  ex* 

temal  evidence  received  ^grei^  confinjkation  from  the  indications 

tyn  the  face  of  the  deed. 

Courts  of  The  authority  to  9et  M«ff  instruments  for  fraud  used  in  obtain- 

eqmty  more    ^^  them,  has  fiiitiished  a  copb^s  head  of  relief  in  equity>;(35) 

mdmitting       but  the  statute  and  the  rule  of  law  respecting  the  adnfiisdbility  of 

^ce  \o       P^^'  evidence,  oome  only  property  into  question,  where  an  in* 

Gompf  I  a       strument  is  opposed,  on  the  alleged  ground  of  some  fraudulent 

^naaiu;^''  variation  in  the  written' terms,  from  the  intention  of  the  party,  \ 

ihan  when      and  where  the  court,  by  the  exercise  of  its  peculiar  jurisdiction, 

the  purpose    ^ould  virtually  be  givii^  effect  to  a  supposed  contract,  extrinsic 

of  resisting    and  contradictory,  or  suppletory  to  the  instrument  itself,  vnd  sub- 
theappLcai 

tioDt : , 

(34)  In  Whitton  «.  Russell,  1  Atk.  448,  a  similar  case,  the  relief 
was  refused,  but  the  Chsncellor  observed,  that  there  was  no  clear 
fraud,  nor  did  it  appear,  that  the  testator  was  drawn  in  by  any  false 
promises,  oot  to  add  the  legacy  to  his  wilL 

(35)  See  the  learning  collected  an^  arranged  on  this  subject  in  Mr. 
Coxe's  note  to  Uie  case  of  OfliiKmd<«.  Fitsmy,  ^  F.  Wins.  13t. 
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slantiated  only  by  parol  testimooy.    On  whkh  smbjcct  the  ibUow- 
iog  disdoctkou  aivays  to  be  obienrcds  where  the  oourt  b  ap* 
plied  toby  biHfi>r specific perfeniiaiice»  to  lend  its  extraordiDary 
assistanoetocoiDpdifaeexeoiitionof  a  contracty  exisdng  only  in 
parol  i^g;reefnent9.  but  aUeged  to  have  been  prevented  by  fraud 
fimn  being  properly  anthcnticatedy  orto  supply  fraudokol  omia- 
fliooa»  or  to  rectiiy  xnistakest  or  to  correct  variatiansi  or  to  ex* 
punge  mirreptitioQa  additiaii8»  it  testifies  an  uniibnn  rekictance  to 
break  in  upon  the  ntk  and  the  statute  ;  but  though  the  case  must 
be  very  tfroogi  vUch  will  engage  m  court  of  equity  in  a  direct 
contest  imh  the  statute)  by  coercing  the  per&Minance  of  a  parol 
^^reement ;  yet,  if  a  suitor  is  striving  to  compel  the  perfivm' 
ance  of  a  written  contract,  equity  will  always  refiise  its  discre* 
tionary  and  e^^tcsordinary  relief  where  the  justice  of  ^the  casei     *  [  S3  ] 
trough  whatever  ^medium  of  evidence  it  u  made  to  appear,  is  on 
Ihe  side  of  resbtsnce.    A  defendsnt  istherefiire  in  abetter  plight 
in  that  court  to  take  advantage  of  parol  testimony  than  a  plain- 
tiff.   In  the  case  of  Joynes  v,  StathamiC^)  the  object  of  the  bitt 
was  to  carry  an  agreement  into  execuuon  for  a  lease  of  a  house, 
ttgned  by  the  defendant  only,  upon  the  &ce  of  which  agreement 
the  plaintiff  was  to  pay  a  rent  of  9/. ;  and  it  was  insisted  by  the 
defendant*  that  it  ought  to  have  been  inserted  in  the  agreement, 
that  the  tenant  was  to  pay  the  jrent  ciear  qf  taxety  but  that  the 
plaintiffy  having  written  the  agreement  himself,  had  omitted  this 
part  of  the  contract ;  and  that  the  defendant,  unless  this  had  been 
the  real  agreement,  would  not  have  sunk  the  rent  fiiom  14/.  to 
0/. ;  to  which  efiect  evidence  was  offered  to  be  read,  and  admit- 
ted by  the  ChanceUor,  who  introduced  his  observations  vriith  de- 
claring, that  it  was  the  constant  doctrine  of  that  court  to  consider 
it  as  a  matter  within  its  discretton,  whether,  on  such  a  bill,  it  would 
decree  a  specific  performance,  or  leave  the  plamtiff  to  his  remedy 
at  law.    He  put  the  caae  of  a  mortgagee  bringing  a  bill  to  fore- 
dose,  where  no  proviso  for  redemption  was  inserted,  and  the 
mortgagor  was  a  marksman  ;  and  of  a  mortgage  by  an  i^hsolute 
conveyance  and  defeasance,  where  the  defeasance  was  omitted  to 
be  executed  by  the  mortgagee ;  in  both  which  cases,  eviduice  of 
the  omission  by  mistake  should  doubtless  be  received. 

The  case  of  Legal  v.  Miller,(r)b  also  illustrative  of  the  same 
(loctrine:  an  agreement  In  writing  had  there  been  enteredinto,  to 

(ff)  3  Atk.  387..  ( r)  2  Vcz.  299. 
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take  a  house  of  the  defendant  at  a  rent  of  32/.  the  landlord  iin» 
^ertakingfor  repdrs ;  hut  the  house  having  been  found  too  ruin- 
ous for  repair,  the  landlord,  "with  the  consent  of  the  tenant,  pull* 
ed  it  down,  and  rebuilt  it,  without  any  alteration  having  been 
made  in  the  written  agreement ;  but  tl^e  engagement  by  parol 
was,  that  the  tenant  should  add  8/.  to  the  rent  of  33/.  in  consi* 
deration  of  the  great  additional  expense  sustained  by  the  landlord. 
*  [  83  ]  A  bill  having  been  filed  *by  the  tenant  to  compel  a  specifia  per* 
foritiance,  on  the  foot  of  the  written  agreement,  the  parol  agree- 
ment was  set  up  by  the  answer,  and  proved,  and  the  bill  was  dia*^ 
missed  with  costs,  and  with  pointed  censure  from  the  court.  . 

The  case  of  AValker  v,  Walker,(«)  and  others,  might  be  pro* 
duced,  to  show  that  a  court  of  equity,  notvyithstanding  the  statute 
of  frauds,  will  hear  parol  evidence  of  the  merits  and  justice  of 
the  case,  and  Usten  to  focts  and  declarations  dehors  the  deed,  be- 
fore it  will  stir  itself  in  its  extraordinary  functions  to  assist  a 
plsdntiff,  by  compelling  the  specific  performance  of  a  contract : 
and  it  seems  very, right  and  reasonable,  that  the  whole  equity  of 
a  transaction  should  be  laid  open  to  examination  in  every  way,  and 
•  by  every  shape  of  evidence,  where  a  party,  not  content  with  a 
compensation  in  dkmages,  brings  his  adversary  into  a  court  of 
consdence,  for  compelling,  the  exact  execution  of  his  contract 
The  language  of  t^e  court  in  such  cases  is— -if  you  want  equity 
to  be  done,  you  must  show  yourself  to  have  done,  or  to  be  ready 
to  do  all  that  equity  requires  of  you. 

The  cases  just  above  commented  upon,  show  the  latitude'the 
courts  of  equity  allow  to  parol  evidence,  where  it  is  offered  on 
the  pait  of  the  defendant,  to  resist  an  application  for  a  specific 
performance,  especially  where  it  discloses  a  ground  of  fraud. 
That  of  Woollam  v.  Heam,(r)  decided  by  the)>resent  Master  of 
the  Roll8,(u)  illustrates  the  negative  side  of  the  distinction.  In  this 
.  case,  Heam  being  possessed  of  a  house,  under  an  agreement  for 
a  lease  for  7,  14,  or  21  years,  agreed  to  let  the  same  to»Penel- 
ope  Woollam  for  17  years,  and  a  memorandum  was  signed  hf 
both,  stating,  an  agreement  for  a  lease  from  the  defendant  to  the 
plaintiff  for  17  years,  at  the  yearly  rept  of  73/.  10». ;  the  bill  was 

(t)  2  Atkv  98,  and  see  the  Marquis  Townsend  v*  St&ngrooms  6  Ve^; 
jun.328.    (0  7Vez.juii.  211.    («)  Sir  WiUiam  Grant. 
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filed  by  WooUam,  slating  that  the  rent  of  72L  lOt.  was  inserted 
in  the  agreement  *bf  mistake,  or  with  an  un&ir  vieW)  the  real  *  [  ^4 1 
agreement  being  that  the  fdaintlff  was  to  have  the  lease  at  th« 
same  rent  as  the  landlord  paid  for  the  premises  to  his  ksaory  and 
that  he  did  not  paf  more  than  60^. ;  and  the  prayer  of  the  bill 
was  for  a  specific  performancef  by  the  execution  of  alease  by  the 
defendant,  according  to  the  alleged  agreement,  at  the  rent  of  60/. 
or  such  other  rent  as  the  defendant  paid  his  lessor.  The  mis- 
take and  frand  was  denied  by  the  answer,  bnt  the  panrf  evidence 
which  was  admitted  fdthoui  firrfudicef^supported  the  allegation  of 
the  plaintiff.  S^r  W.  Grant  dismissed  the  bill,  it  being  admitted 
at  the  bar  that  there  was  no  authority  in  direct  support  of  it ;  but 
his  Honour  at  the  same  time  observe^,  that  if  the  party  who 
iras  defendant  in  this  cause,  had  brought  his  bill  for  a  specific 
performance  of  the  agreement  in  writing,  he  should  hare  felt 
himself  bound  by  the  decisions  to  hare  admitted  the  parol  evi- 
dence against  him,  and  to  have  given  it  effect ;  but  as  the  evi- 
dence was  offered,  not  for  the  purpose  of  rensting,  but  of  ob^ 
taining  a  decree  ;  first,  to  falsify  a  written  agreement,  and  then 
to  substitute  in  itspl^ce  a  parol  agreement,  to  be  executed  by  the 
court ;  and  as  it  appeared  to  him,  that  the  statute  had  been  too 
much  broken  in  upon  by  supposed  equitable  exceptions,  he  should 
not  go  further  in  receiving  and  giving  effect  to  parol  evidence 
than  he  was  forced  by  precedent. 

In  respect,  therefore,  to  the  compulsory  performance  of  exe- 
cutory contracts,  the  doctrine  of  the  courts  of  equity  appears  to 
be,  that,  upon  an  allegation  of  fraudulent  variance  in  the  written 
agreement  fix>m  the  terms  truly  agreed  upon  by  the  parties,  or 
of  a  collateral  verbal  agreement  controuling  or  altering  the  effect 
of  the  instrument,  they  will  refuse  their  extraordinary  relief  to 
tiie  plaintiff  by  compelling  a  specific  performance  of  thejagree* 
ment  according  to  such  verbal  evidence  of  intention,  unless  ac- 
tual fraud  is  also  proved  ;  but  if  the  party  relying  upon  such  parol 
testimony,  lays  it  before  the  court  in  the  character  of  a  defendant 
resisting  an  attempt  to  carry  into  effect  a  written  agreement, 
fraudulently  obtained,  or  varying  through  mistake  or  drcOmvenr 
tbn  from  the  professed  intention  of  the  parties,  *the  ear  of  the  •  [  85 1 
court  will  be  open  to  every  description  of  extrinsic  .evidence,  and 
its  active  interference  will  be  granted  or  denied  according  to  the 
Weight  and  value  of  such  evidence. 
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Where  loss 
or  dettmc- 
tion  cui  be 
proved,  the 
contents  of 
an  instm* 
mcnt  may  be 
shown  by 
parol  evi- 
dence. 


The  doctrine  is  simple  oq  the  head  of  loss  or  accident.  The 
whole  consents  of  a  deed  may  be  verbaUy  proved  in  all  courtSy 
where  it  b  made  satis&ctorily  to  appear,  that  it  has  been  lost  oc 
destroyed ;  and  the  feict  of  sSch  loss  or  destruction,  from  the  na« 
ture  of  the  thing,  can  only,  and  is  therefore  required  only  to  be 
made  out  upon  grounds  of  strong  inference  and  pTobability,(x) 
for  the  best  evidence  which  the  nature  of  the  case  admits  ought 
to  be  received.  Nor  is  the  statute  at  all  invaded  by  the  admis- 
sion of  such  evidence  in  a  case  within  its  provisions,  since  the 
evidence  does  not  go  to  establish  a  verbal  agreement,  or  to  put  a 
ease  out  of  the  reach  of  the  statute  ;  but  supposes  the  case  to  iall 
within  it,  and  strives  to  demonstrate  a  compliance  with  its  requi- 
sitions, by  showing  that  an  instrument  did  once  exist  with  all  the 
circumstances  constitutive  of  its  legal  validity.  It  is  also  to  be 
observed,  that  cases  of  this  sort  are  favourably  regarded  by  the 
courts,  and  though  proof  is  required  of  the  contents  of  the  in- 
strument, yet  if  destruction  is  proved  by  substantial  Hcstimony, 
the  evidence  of  the  contents  will  be  helped  by  presumption 
against  the  spoliator. 

It  is  moreover  a  well«grounded  reason  for  admitting  parol  evi- 
dence of  the  contents,  that  the  instrument  itself  is  in  the  hands 
of  the  adversary  who  refuses,  upon  proper  notice,(y)  to  pro- 
duce it.  -  ' 
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♦PART  VII. 

Some  MisceUaneom  Tqfdcs, '-^Mercantile  Contraett^  tife. 


Of  the  doc-        WITH  respect  to  mercantile  contracts  and  adventures,  it  has 
trine  in  re-     been  said,  that  as  the  articles  are  commonly  extremely  shorty 

meroiid  «>n-  ^^^^re  a  doubt  arises  about  them,  the  usage  and  understanding  of 

tracts. 

(x)  Vide  Saltern  «.  Melhuish,  Ambler,  24r.    Whitfield  v.  Fausset, 

*t  Ve«.  38r. 

(7}  And  see  the  Ni.  Pr.  case  of  Leeds  «.  Cook  et  Vz.  4  Xsp.  256^ 

where  a  letter  had  been  written  by  the  plaiotiflT  to  a  witness,  and  the 

~  -witness  having  had  a  suipana  duct*  tecum  from  the  de&ndaat,  had  deli' 

vered  the  letter  over  to  the  plaintifTy  who  refused  to  produce  it»  hsving 

had  no  notice  :  Lord  EDenborough  held,  that  as  it  was  subtracted  in 

,   fraud  of  the  subpoena,  parol  evidence  of  its  contents,  although  notice  had 

aot  been  given  to  produce  it,  should  be  admitted  in  9dium  »fioitatoris> 
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merchants  majr  be  consulted  thereupon^z)  An  obiemticiii 
which  ought  to  be  understood  with  a  proper  restriction,  for  there 
cannot  be  a  Afferent  rule  of  evidence  in  respect  to  commercial 
instmments,  from  that  which  preTuls  in  other  cases.  The 
shortness,  and  often  the  perplexed  language  of  these  instrumentiy 
may  leave  them  more  open  to  explanation  than  others,  and  the 
tsa^s  of  merchants  may  be  resorted  to  as  a  medium  of  expUh 
nation ;  but  witnesses,  whatever  may  be  their  experience,  ought 
not,  I  presume,  to  be  allowed  to  put  their  own  private  construe* 
tion  upon  the  contract,  even  for  the  purpose  of  explaining  it  i 
much  less,  as  it  should  clearly  seem,  can  such  instruments, 
however  loose,  and  whatever  may  be  the  practice  among  mer- 
chants, be  altered,  contradicted,  or  added  to  by  parol  and  ex- 
trindc  evidence.(36)  But  *as  all  instruments  may  be  explained 
by  external  proofs  consistent  with  the  grammatical  sense  and  Ian* 
guage  of  their  contents,  it  b  to  be  observed,  that  where  the  usage 
and  consent  of  a  particular  body  of  men,  have  affixed  particular 
senses  to  words  and  phrases  in  their  transactions  with  each  other) 
the  obscurity  of  these  terms,  where  they  occur  in  written  con* 
tracts  or  instruments,  is  doubtless  removable  by  the  evidence  of 


t«ri 


(<)  By  Lord  Hardwicke  in  Blunt  «.  Cumynt,  S  Vez.  ^1. 


.  {36)  In  Kaines  v.  Kni|^tly»  Skin.  454^  lee  this  point  to  determined 
in  respect  to  a  policy  of  assunuice.  See  also  Henkle  «.  the  Royal  Ex- 
change Awurance  Company,  1  Vex.  %17.  In  the  cate  of  Motteaux  «• 
the  Governor  and  Company  of  the  London  Assurance,  1  Atk.  $^^  the 
policy  was  permitted  to  be  set  right  by  a  label  which  had  been  entered 
into  a  book,  and  subscribed  by  both  parties,  containing  the  instruc- 
tions and  all  the  particulars  of  the  agreement  ,But  in  the  nisi  prhu 
case  of  Bates  v.  Grabbam,  3  Salk.  444,  determined  by  Lord  Holt,  there 
Was  no  such  natural  ground  for  the  admission  of  the  extrinsic  evidence ; 
for  though  it  went  to  prove  an  sheration  of  the  terms  by  consent,  yet 
still,  if  such  consent  is  yerbal,  and  only  to  be  got  at  through  the  me- 
diam  of  parol  evidence,  is  not  its  admission  equally  opposed  by  tho 
principle  of  law  ?  and  though  it  may  be  true  that  a  policy  of  assurance 
is  an  instrument  founded  upon  broad  equitable  principles,  as  Lord 
Mansfield  has  expressed  himself;  yet,  unless  equity  albws  a  written 
instrument  to  be  varied  by  verbal  evidence,  where  the  law  will  not,  I 
do  not  see  how  these  equitable  principles  can  enlarge  the  doctrine  of 
evidence,  by  their  application  to  ^these  instruments. 
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pei'sd^is  experienced  inthejuibjects  to  which  they  relate^  and  ac- 
quainted with  the  ideas  they  are  designed  to  convey. 

In  some  certain  cases^  although  the  transaction  relates  to  lands 
Transaclioni  or  hereditamen'ts,  the  written  authentication  of  it  may  be  cor- 
Sinff  re^prol  r^^*^**  ^^  supplied  by  parol  evidence.     Of  this  kind  are  surren- 
perty,  prove-  ders  of  copyholds^  which  being  in  themselves  mere  matters  of 
tcBtimony.      ^*^*'  though  recorded  for  the  better  preservation  of  their  memo- 
ry,  averments  of  mistakes  in  the  entries  of  them,  as   well  to 
the  lands  as  the  uses,  have  been  admitted  in  courts  ofvlaw.(a) 
Upon  a  similar  principle  also,  where(S7)  a  clerk  had  been  pre- 
sented to  a  church  and  instituted,  but  a  blank  was  left  in  the 
bishop's  register  for  the  nam^  of  the  patron,  the  omission  was 
allowed  to  be  supplied  by  parol  evidence,  for  as  the  presentation 
might  be  made  by  parol,  the  effect  of  receiviiig  the  verbal  testi- 
*  r  88  1     ^o^y  ^^  ^^^  ^^  make  that  *pass  by  parol,  which  the  law  re- 
quires to  be  conveyed  by  writing.     And  though  it  be  true,  that 
if  a  matter  not  necessary  to  be  ki  writing,  is  nevertheless,  for 
greater  solemnity  or  assurance,  committed  to  paper,  the  intent 
of  the  parties  must  be  collected  only  from  the  written  contract  or 
instrument,  yet  we  can  easily  discern  the!  distinction  between  the 
effect  of  a  writing,  which  gives  birth  to  and  comprises  the  very 
essence  of  the  transaction,  and  that  which  after  the  transaction 
has  had  its  legal  operation,  records  and  preserves  the  memory  of 
the  fact. 
Parol   testi-       Some  particular  cases  there  are  in  which,  upon  the  broad 
w^^^mpro-  prt'^^ples  of  the   evidence,  a  .matter,  which  ought    otherwise 
per  on  other  to  be  proved  in  writing,  may  be  substantiated  by  parol  testimony ; 
TOod^enit  ^  where  such  testimony  comes  from  the  mouth  of  a  party's 
comes^  from  own  witness  examined  by  himself,  and  makes  for  his  adversary, 
his  adversary  shall  have  the  advantage  of  it.    Thus,  in  Blunt  x*. 
Cumyns,  it  was  held  by  Lord  Chancellor  Hardwicke,  that  the 
parol  evidence  examined  by  the  plaintiffs,  as  to  the  articles  in 
question  in  that  cause,,  and  not  called  for,  might  be  called  for  by 

(a)  Tow*8  V.  Moor,  2  Vem.  98. 


Hie  adversa- 


■•V- 


(37)  1  Wils.  215.  What  is  said  by  Lord  Kenyoa  on  this  case  in  Rex 
«.  the  inhabitants  of  Eriswell,  T.  R.  723,  does  not  affect  tKe  propo- 
sition, that  parol  evidence  is  admissible  in  such  a  case,  but  denies  that 
common  reputation  could  be  received  as  evidence. 
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the  defendant8.(6)  And  Ms  lordship  further  observed,  that  at 
law,  where  a  witness  called  on  ooeude,  proved  a  matter  bf  pa- 
rol which  was  in  writing,  fSid  proper  to  be  'proved  in  wri- 
ting, and  ir  tended  to  the  advantage  of  the  adverse  partf,  it  was 
lield,  that  being  a  witness  called,  an4  examined  by  themselves, 
it  should  be  admiued  *as  evidence  ;  though  it  woidd  not,  if\it  *  [  89  ] 
had  been  called  on  the  other  side ;  of  which  he  said  there  was  a 
case  in  the  time  of  Holt,  C.  L 

Parol  evidence  has  been  also  allowed  to  vary  the  terms  of  an  Parol    cvid- 
instrument  in  writing,  in  the  cases  wherein  a  matter  uninten-  fT^^/'^^TjJ 
tionally  introduced,  has  brought  a  transaAfon  witliin  the  letter  consequen- 
and  penalties  of  the  statutes  of  usury.     Though  an  agreement  *^**     a**? 
in  wridng  ought  not  to  be  contradicted  by  parol  evidence,  ac- 
cording to  the  general  rule,  yet  such  rule  would  be  carried  to  an  ^ 
unjust  degree  of  severity,  if  it  were  suffered  to  preclude  a  man 
from  avoiding  the  consequences  of  a  penal  law,  by  resordngto  any 
evidence  whereby  his  innocence  might  be  proved.    Thus,  where 
upon  a  loan  of  50/.  a  bond  had  been  given  in  thepenalty  of  100/.  con- 
ditioned for  the  payment  of  58/.  at  the  end  of  six  months,  and  on  an 
action  upon  the  bond,  the  defendant  pleaded  the  statute  of  usury, 
and  the  plaintiff  replied,  that  he  lent  the  50/.  for  a-year,  and  that 
it  was  agreed  that  the  plaintiff  should  pay  8/.  for  the  year's  for* 
bearance,  which  was  then  the  allowed  rate  of  interest,  and  that 
by  the  scrivener's  mistake  it  had  been  made  payable  at  the  half- 
year's  end  ;  this  allegation,  though  opposed  to  the  wprds  of  the 
condition,  was  held  good.(r) 

(^)  2  Vez.  331.    I  have  ^yen  my  readers  credit  for  not  eonfbundiog 
parol  with  viva  voce  evidence..  Extrinsic  evidence  is  certainly  the  cor-  / 

recter  expression.  I  have  more  (reqiiently  used  the  term  **  parol^**  be- 
cause it  is  oftener  found  in  the  books.  Indeed,  in  equity  cases,  it  cannot 
well  have  any  other  signification  than  evidence  extrinsic  to  the  instru- 
ments themselves,  from  whatever  sources  it  may  be  collected,  since  in 
courts  of  equity  all  the  evidence  is  written.  Nor  is  this  inconsistent  with 
the  ancient  use  of  the  word  "  parol"  in  onr  law,  which,  as  has  before 
been  sttd»  was  applicable  to  any  instruments  not  sealed  and  delivered. 
It  IS  not,  however,  meant  to  be  denied,  that  in  its  larger  sense  the 
phrase  "  parol  evidenee,"  signifies  that  evidence,  which  is  tpoien  in 
contradistinction  to  that  which  is  nritten 

(c)  Cro.  Car.  50t,  Nevison  v.  Whitley  ;  and  see  the  same  point*  m 
2  Vent.  83,  Bush  v.  Backingham. 
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A  written  ^7  ^^^  operation  of  the  statute,  wills  are  not  revocable,  unless 
A^eement  by  writing  ;  and  deeds,  by  reason  of  the  solemnity  of  their  aii^ 
ch»^d  by  thendcation,  are  set  above  the  controul  of  any  other  acts  not  of 
parol  evid-  equal  dignity  and  force  in  the  law  ;  but  it  has  long  been  consid* 
ered  as  settled  that  agreements,  though  they  cannot  be  altered  or 
contradicted,  may  nevertheless  be  discharged  by  parol.  Thi| 
was  so  held  by  Sir  Francis  North,  Lord  Keeper,  in  Goman  v, 
Salisbury ,(</)  where  it  was  the  single  point  of  the  case.  In  Pit- 
cairn  V,  Ogboume,(e)  that  decision  was  adverted  to,  and  the  pro- 
priety of  it  admitted  by  Sir  John  Strange  ;  and  again,  by  the 
present  Chancellor  in  the  late  case  of  Coles  v,  TrecQtbici(/)  the 
t  r  90 1  doctrine  *was  distinctly  recognised  and  affirmed.  But  it  should 
clearly  seem,  from  the  tinalogy  of  the  decisions,  that,  to  effect 
this  discharge  of  an  agreement  by  parol,  a  distinpt  independent 
verbal  agreetlnent  must  be  proved.  Nor  d^s  it  appear,  that  a 
partial  discharge  can  be  effected  in  this  way.  Such  evidence» 
to  show  that  annuity  was  meant  tp  be  made  redeemable,  has 
been  refused.(^)  But  where  a  contract  has  been  so  discharged, 
yet  if  the  abandonment  of  the  contract  be  made  the  ground  of 
an  action,  it  has  been  held  that  it  is  not  competent  to  the  plain- 
tiff to  show,  that  a  contract  has  existed  and  been  abandoned^ 
without  proving  the  specific  contract ;  and  if  that  contract  was 
pot  in  writing  and  signed,  the  statute  is  in  the  way.(^) 

Thus  far  the  attempt  has  been  made,  under  circumstances 
greatly  discouraging,  to  render  some  assistance  to  the  student  in 
his  progress  through  this  thorny  path  of  legal  learning  :  from 
which  attempt,  it  is  humbly  hoped,  that  the  doctrine  of  ambi-^ 
guities,  latent  and  patei^,  has  received  some  elucidation  ;  and 
that  in  general,  the  points  respecting  the  admissibility  of  pard 
and  extrinsic  evidence,  have  been  left  in  a  clearer  state  than  thejr 
were  found  by  the  writer.  Though  he  has  not  been  able  to  rdar 
an  edifice  of  condstency  and  science,  it  is,  perhaps,  not  too 
much  to  say,  that  he  has  raised  the  materials  from  the  quairy, 
and  disposed  them  in  an  order  more  ready  to  the  hand  of  a  better 
{irchitect.    His  own  purpose  has  been  considerably  served  by  thi$ 

(d)  1  Vera.  240.  (e)  2  Vcz.  Z75.  (/  )  9  Vez.  jun.  250.  {g)  By 
X^ord  Kenyon  in  Rosamond  v.  Lord  Melsing^on.  (A)  1  Bos.  and  Pull« 
906^  Walker  v.  Consuble. 
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AffonenJ  introductory  view.  He  will  have  much  leas  trouble  hereaf- 
ter wtei  he  comaa  to  discuss  the  particular  branchesof  the  statute, 
ivIiBsebf  writ!l)g  and  signing  are  made  essential  to  the  legal  c^- 
ration  of  a  contractytestsment,  or  trust,  and  in  conducting  the  rea- 
der to  the  principles  and  spirit  of  the  several  adjudications  which 
he  will  hare  to  review. 
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CHAPTER  II. 
Declarations  of  Trusts. 

w 

29  Car.  2.  Cafi.  3  Sect.  7,  8,  9. 

7.  And  belt  further  enacted,  that  from  and  after  the  24th  day  of 
June,  1677,  all  declarations  or  creations  of  trusts,  or  confi- 
dences,of  any  lands,  tenements,  or  here^taments,  shall  be  ma- 
nifested  and  proved  by  some  writing,  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will 
and  testament,  or  else  they  shall  be  utterly  void  and  of  none 
effect. 

8.  Provided  always,  that  where  any  conveyance  shall  be  made 

of  any  lands  or  tenements,  by  which  a  trust  or  confidence 
shall  or  may  arise  or  result  by  the  implication  or  construc- 
tion of  law,  or  be  transferred  or  extinguished  by  an  act  or 
operation  of  law,  then,  and  in  every  such  case,  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect,  as  the  same 
would  have  been  if  this  statute  had  not  been  made. 

9.  And  be  it  further  enacted,  that  all  grants"  and  assignments  of 
any  trust  or  confidence  shall  likewise  be  in  writing,  signed  by 
the  party  granung  or  assigning  the  same,  or  by  such  last 
will  or  devise,  or  else  shall  likewise  be  utterly  void  and  of 
none  effect. 


UPON  the  general  principle  of  {!aw,  so  much  above  discussed, 
whereby  the  contents  and  purport  of  a  deed  arc  protected  from 
•  the  encroachments  of  verbal  or  extrinsic  evidence,  an  use  could 
never  be  averred  in  contradiction  to  the^use  expressed  in  writing. 
But  where  a  conveyance  was  made  without  expressing  any  use, 
some  distinctions  as  to  the  power  of  creating  uses  by  aver- 
•  r  92  1     ™^"^  ^^^^  apparently  existed  and  *pre vailed  at  common  law.    A 
Of  this'  doc-  conveyance  or  assurance  upon  valuable  con^deration,  moving 
the  »t  t  t  ^  ^"^™  ^^^  party  to  whom  the  conveyance  was  made,  must  n&es? 
frauds.  sarily  have  always  consolidated  with  the  legal  estate  that  use  or 

'         equity  which,  perhaps,  in  our  law  has  been  immemorially  con- 
templated as  separable  frofh  the  mere  legal  or  technical  owners 
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sliip<S8)  UpoD  which  quality  of  separability  in  the  use  firom  of  the  retul- 
the  legal  estate  was  raised  the  early  doctrine  of  a  resuluncy  of  ^ff  '^•-  * 
the  beneficial  interest  to  the  party  conveying  without  valuable 
consideration)  or  any  accompanying  exprcsuon  declarative  of  a 
contrary  intention.  Though  it  may  be  doubted  whether  an  use 
could  be  thus  construed  to  result  before  the  statute  of  quia  emfito^ 
rcM^  for  until  the  law  of  tenures  was  altered  by  that  statute,  the 
feoffee  would  hold  of  the  feq^or ;  and  consequently  a  considera- 
tion would  arise  out  of  the  tenure,  which  implied  certain  obliga* 
tions  and  services,  sufficient,  perhaps,  to  prevent  a  consequence 
arising  from  a  presumption  of  law  against  alienations  purely 
gratuitous.(a) 

If,  for  a  want  of  consideration  moving  from  the  feofice  the  use  Qf^i^  eftca- 
was  loosened  from  the  legal  estate  in  the  land,  the  party  convey-  cy  of  inttru- 
ing  had  a  directory  power  over  it ;  and  as  he  might  have  fixed  it  |^|g„iii^g 
in  the  feoffee  by  simply  expressing  such  intentioD  in  the  deed  sad  decUra- 
of  conveyance  without  any  consideration,(d)  so  the  use  might  be'  ^^^ 
carried  by  the  feoffor's  declaration  to  a  third  person  without  wri- 
ting or  consideration  ;  such  use  being  dirrcgfd  and  not  raucd  by 
.  the  declaration,  which  was  no  part  of  the  conveyance ;  and  the 
conveyance  itself  *being  a  mere  transaction  in/^M.     But  there      *[  93"] 
was  a  great  difference  in  this  respect,  between  a  conveyance, 
which  operated  by  transmuting  the  possession,  and  the  covenant 
to  stand  seized,  which  had  no  operation  but  by  the  creation  of  a 
new  use ;  and  as  this  use  was  raised  by  equity,  and  equity  never 
acts  without  a  consideration,  a  consideration  was  always  necessa- 
ry to  the  transfer  of  the  interest  by  this  convejrance ;  whereas,  in 
the  case  of  a  feoffment  or  fine,  the  use  arises  upon  the  convey- 
ance itself,  and  results  by  a  presumption  fipom  tHe  want  of  a 
consideration,  in  the  absence  of  any  contrary  declaration  by  the 
feoffor. 

(a)  Dyer,  146>  b.  pi.  71.        (b)  Vide  9  Rep.  10,  Dowman't  case. 


(38)  See  the  22d  question  in  the  dialogue  of  the  Doctor  and  Sta- 
dtnt,  where  the  divine  does  not  carry  the  common  law  uses  up  to  the 
fountain  of  Roman  jurisprudence  ;  and  the  Student  seemed  to  think, 
that  the  distinction  between  the  ownership  and  usufructuary  interest 
or  right  to  the  profits,  was  coeval  in  our  law  with  the  acquisition  of 
property.  But  read  2  Blackst  Comm.  3PI.  2  Leon.  14.  Lord  Raym. 
291. 
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Tt  seems,  therefore^  that,  at  common  law,  only  the  solemn 
«  conveyance,  by  livery  or  record,  could  raise  the  use  by  its  own 

virtue,  and  dispense  with  the  deed  for  declaring  it,  as  the  consi- 
deration for  raiung  it ;  and  we  are  to  observe,  that  with  regard  to 
this  feoffment,  as  the  act  of  livery  was  the  operative  solemnity) 
and  the  conveyance  was  effectual  by  parol,  an  additional  reason 
presents  itself  for  the  efficacy  of  a  verbal  declaration  of  the  ^  use 
arising  upon  it :  whereas,  in  cases  where  a  deed  was  necessary 
to  effectuate  the  transfer,  as  in  a  grant  of  rent,  a  deed  was  like- 
wise  required  to  declare  the  uses  :  and  in  the  covenant  to  stand 
s^zeds  the  form  of  the  conveyance  implied  a  deed  as  well  as  a. 
consideration,  to  raise  and  give  |;iirth  to  the  use;  the  obligatory 
strength  of  the  instrument  being  incorporated  with  the  consider- 
ation of  blood  to  compose  the  validity  and  efficacy  of  the  convey- 
ance. The  virtue  and  strength  of  the  bargain  and  sale  of  lands 
at  common  law  was  derived  from  the  consideration/  of  the  con- 
tract, and  it  may  be  doubted  whether,  before  the  statute  of  enrol- 
mentsCt)  a  bargain  and  sale  of  lands  was  not  good  without  wri- 
ting, if  it  stood  upon  a  clear  valuable  con8ideration.(</) 
Of  the  doci*  '^^  statute  39  Car.  3.  has,  however,  silenced  many  of  these 
trine  since  luce  distinctions  at  common  law,  by  imposing  a  general  'restric-^ 
*  r  94  1  ^'^^  ^^  parol  declarations  of  trusts ;  which  word  *  trusts'  has 
been  judged  to  comprehend  uses.(f }  • 

We  have  observed,  that  to  raise  or  create  an  use,  required  a 

SiSs"'mope  s*"***fifc**  *c^  ^^^  ^^  '^P^  *^*  resultancy :  and  since  the  statute  of 
easily  repel-  uses,  the  same  difference  seems  to  have  existed  in  the  courts  of 
e^  tnanrus-  ^^j  j^  pegpcct  to  trusts.     The  equity,  which  arises  upon  a 
rale  of  i»esumpti0n,  u  always  rebuttable  by  parol  evidence. 

By  the  express  words  of  the  statute  of  frauds,  all  resoldng 
trusts,  and  trusts  arising  by  operation  of  law,  are  left  upon  their 
original  footing ;  such  constructive  trusts,  therefore,  whenever 
they  spring  out  offsets,  or  the  equitable  relation  of  parties  to  each 
other,  may,  by  virtue  of  the  said  exception,  be  set  up  by  parol 
evidence  ;  but  where  the  relative  obligations  or  rights  of  parties 
are  stipulated  and  adjusted  by  written  instruments,  the  instru- 
ments must  still  speak  for  themselves  by  expression  or  implica- 
tion, and  no  extrinsic  collateral  evidence  ought  to  be  received  to 

(c)2r  Henry  8,  c.    16.  2  Inst  67^5.     (o)LeoD.  18.    (e)Bf  Lord  Holt, 
Vide  Holt's  Rep.  733.  * 
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ingraft  other  or  additional  trusts  upon  the  deed  by  proof  of  iotCD'^ 

lion,  unless  upon  a  ground  of  fraud  or  circumvention.  ,  And  sOy 

though  it  has  been  holden  that  the  statute  does  not  extend  to 

trusts  of  personkility,(/)  yet  it  seems  clear,  tliat  if  such  trusts      Trusts  of 

.  .  .  personality, 

are  attempted  to  be  created  where  there  is  a  urntien  mstrument,  not  reached 

the  principle  of  law  will  be  sufficient  to  oppose  the  admission  of  ^y  *^   •!*" 

parol  evidence,(j')  where  it  is  at  variance  with  the  expressed  or  admiMion  of 

implied  operation  and  intention  of  such  instrument.     But  if  there  P*"^*  cvid- 
t^  ^  encc  to    in* 

is  a  real  distinction  between  contradicting  or  adding  to  an  instru-  gnf\  them 
ment,  and  raising  a  trust  upon  it,  it  may  be  argued  that  as  trusts  JJ!JJ^";J|,J][J[y 
of  personality  are  out  of  the  statute,  evidence  of  intentions  and  ment,  opi>os- 
declarations  may  be  given  to  create  this  supervenient  equity,  ofiJ^.*^™^ 
where  the  subject  is  personal  estate  ;  though,  perhaps,  tills  is  a 
refinement  bordering  upon  entanglement,  and  has  involved  the 
gi*eat  seal  in  some  apparent  contradiction  with  itself.     It  is  cer* 
tain,  however,  •that  with  regard  to  real  estate,  although  where      •  [  95  ] 
there  is  no  instrument,  and  perhaps,  in  some  cases  where  there 
is  one,  parol  evidence  of  facts  and  circumstances,  showing  the 
relation  and  obligiitions  of  patties  may  be  given  to  raise  an  equity 
by  operation  of  law,  yet  no  evidence  of  declarations  or  inten* 
tions,  where  the  facts  and  circumstances  are  themselves  insuf- 
ficient, can  be  received  either  as  a  substantive  or  an  auxiliary 
ground  for  the  creation  of  a  trust.(39) 

One  proposition,  however,  may  be  received  as  a  standing  rule  If  the  inten- 
in  respect  to  this  part  of  the  subject — ^that  any  thing  in  writing,  ^^^"  *®  ^^' 
decisively  marking  the  intention  to  create  a  trust,   will  be  eficc*  sufficiently 

tual  without  a  fotmal  declaration,  either  as  a  virtual  declaration  ^^i^f.*"  X. 
•  ...  writing,  the 

to  satisfy  the  requisition  of  the  statute,  or  as  the  implication  of  a  statute  is  sa« 

tisfied  with- 

(/ )Nab  «.  Nab,  10  Mod.  404.    (^) Vide  Fordyce  •.  Willis, 3  Bro. C.  dccUnoTaL* 
R.577. 


(39)That  a  resulting  trust  shall  not  be  suffered  to  be  raised  upon  ail 
instrument  by  parol  proofs,  is  a  proposition  Well  supported  by  the 
cases,  where,  upon  a  purchase,  the  nioney  has  been  attempted  to  be 
proved  to  have  been  advanced,  either  in  part  or  in  tlie  whole,  by  a 
party  not  named  in  the  conveyance.  Such  parol  evidence  has  almrays 
been  rejected  on  the  ground  of  its  contradicting  the  instrument ;  see 
Kirk  V.  Webb,  Prec.  in  Ch.  84  Newton  v.  Preston,  ibid^  103.  Gas* 
coyne  v.  Thwiog,  1  Vem.  o66.  Crop  v*  Ne#tOD,  2  Atk.  75. 
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trust  upon  grouods  of  equitable  construction,  to  put  the  case  wit  i.in 
the  exception :  to  which  we  may  add,  that  though  the  principal  in* 
strument  be  without  either  expression  or  implication  of  a  tru&t,  y  et^ 
a  precedent)  subsequent,  or  accompanying  instrument  may  make 
the  trust  manifest,  though  itself  no  formal  declaration.  Accord" 
ingly,  if  J.  S.  devise  lands  to  one,  who  is  his  hetr  at  law,  in  fee,  and 
gives  several  legacies,  and  then  makes  the  devisee  his  executor  al- 
so, desiring  him  to  see  hb  will  performed  according  to  the  confi* 
i  dence  he  had  reposed  in  him,  the  testator's  real  estate  is  made  lia« 
ble ;  for  it  were  needless  to  have  devised  the  estate  to  his  heir  at 
law,  unless  he  intended  to  make  it  chargeable  with  his  dtbts  and 
legacies.(A)  And  in  the  case  of  Nourse  and  another  v.  \  armouth,(0 

*  r  96  1  ^^  ^^^^  ^  instance  of  an  effectual  declaration  *of  trust,  by  words 
ao  inartificial  as  not  to  serve  to  limit  an  estat^.  Upon  the  same 
principle,  a  covenant  to  make  conveyances,  or  to  purchase  lands 
to  certain  uses,  has  been  deemed  a  sufiicient  declaration  of  a  trust» 
and  binding  upon  the  estate.(A:)  And  so  in  Clanrickard's  ca8e,(/) 
it  was  held  that  if  A  covenants  with  B  for  money,  to  do  all  acts 
which  B  shall  require  for  assurance  to  B  and  his  heirs,  and-  le* 

%  vies  a  fine  to   B,  this  covenant  and  fine  shall  give  to  B  the 

whole  knd.(40)  And  notwithstanding  the  cases  stated  in  the  note 
to  Eales  -v,  England,(m)  and  the  case  of  Cunlifi*e  v,  Cunafi*e,(n) 
it  is  fully  established,  that  .words  of  desire,  request,  or  recommeil<- 
dation,  are  sufficient  to  create  a  trust,  if  the  property  be  cettaiot 
and  the  objects  distinctly  defined,  and  the  recommciKlation  or  de- 
sire be  not  clearly  meant  to  be  subjected  to  the  option  or  controul 
of  the  party .(o)    Wc  are  to  observe  too>  that,  as  a  court  of  equi- 

(a)  2  Vem.  228.  (i)  Fin.  Rep.  159.  (i)  Blake  «.  Blake,  2  Bro, 
P.  C.  350.      (/)  Hob.  2r5.       {fii)  Free.  Ch.  20a        (»)  Ambl.  636. 

(o)  EUdes  V  England,  Free.  Ch.  200.  Harland  «.  Trigg,  1  Bro.  C.  IL 
142.  Malim  v.  Keighley,  2  Vez.  jun.  333.  Barrow  «.  Greenough,  % 
Vez.  Jan.  152.  Pushmao  v.  Filliter,  3  Vez.  jun.  7.  Hobart «.  ,Countea» 
^  Sufiblk»  2  Vem.  645.   Starkey  «.  Brooke,  1  P.  Wms.  39a 


(40)  By  the  4th  and  5th  Ann.  c.  16,  aect.  15,  it  is  enacted*  that  all  de* 
elarations  or  creations  of  uses  or  trusts  of  any  fines  or  common  recove* 
net,  manifested  by  a  deed,  ai'ter  tlie  levying  or  suffering  thereof,  shall 
be  as  fpood  in  lavr  a*  if  the  act  of  the  29  Car.  2.  c.  3»  had  not  been 
made ;  which  provision  was  made  to  obviate  doubts  which  appear  to 
have  been  entertained  as  to  the  cfiect  of  the  statute  olfraudft  on  decla*  ' 
rationa  of  uses>  subsequent  to  the  assurance  made. 
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tf  will  not  suffer  justice  to  fail  for  want  of  an  appointment  of  m 
trustee ;  if  an  estate  be  given  by  will  to  a  corporate  body,  to  sell 
for  another's  benefit,  though  the  devise  is  void,  yet  the  trust  &s- 
lens  ifself  i^Kin  the  estate  in  the  heir  at  law.(/i) 

*la  the  reports  of  the  case  of  Lloyd  v,  Spiliet,(9)  Lord  Hard-  of  trusts  a- 
wicke  is  represented  to  have  used  words  tending  to  reduce  the  in-  rismjcbvope- 
stances  of  trusts  arising  by  operation  of  law,  and,  as  such,  except*  •  r  07 1 
oJ  by  the  statute  of  frauds,  to  two,  vie.  where  the  conveyance  has 
been  tai^en  ta  the  name  of  one  man,  and  the  purchase-money 
paid  by  another ;  and  where  the  owner  of  an  estate  has  made  a 
voluntary  conveyance  of  it,  wherein  he  has  declared  a  trust  with 
regard  to  one  part  of  the  estate  only,  without  expressing,  any  as 
to  the  otlier  part  ofit.(41)  Some  words  probably  accompanied  and 
explained  this  observation  of  the  Chancellor,  (if  the  observation 
Itself  is  not  incorrectly  stated)  which  would,  if  they  could  be  re- 
covered, remove  the  ctifficulty  which  every  reader  of  equity  cases 
must  {\d\t  in  acceding  to  it.  There  would  be  no  end  of  enume* 
rating  the  instances  of  these  constructive  trusts,  or  trusts  arising 
by  operation  of  law.  Two  or  three  shall  be  mentioned,  and  the 
reader  shatl  be  referred  to  the  cases  for  others.  If  a  trustee  pur- 
chase lands  with  the  trust-money,  and  take  a  conveyance  to  him- 
self without  declaring  a  trust,  atul  recite  or  admit  that  the  lands 
Wert;  bought  with  the  trust-money,  he  will  hold  the  lands  in  trust 
for  the  person  entitled  to  the  money «( 43)  On  the  same  princaplc, 

(^p)  Sonley  «.  the  ClockmakePs  Coropmny,  1  BrQ.  C.  R.  8L 
iq)  Bemardiston*s  Rep.  in  Chanc  388^  2  Atk.  148. 


(41  But  this  most  be  ondentood  of  a  partial  declaration  of  the  trust 
for  smother  petMon  j  for  if  a  partial  trust  or  use  is  limited  to  the  grantor 
himself^  it  will  prevent  the  rcsultancy  of  that  partof  the  estate  whereof 
DO  use  is  declared,  as  in  the  eases  of  Rawley  «.  Holland,  Vin.  32.  p.  189- 
Adams  v.  Savage,  2  Salk.  679. 

(42)  Degv.  Deg,  2  P.  Wms.  412.  But  where  a  trustee  porebases 
lands  out  of  the  profits  of  the  trust  estate,  and  takes  the  conveyance  in 
bis  own  name,  though  perhaps,  if  he  cannot  make  other  satisfaction, 
these  lands  may  be  sequestered,  yet  tbcy  camiot  be  decreed  to  be  held 
in  tmst,  any  more  than  if  A  borrows  money  of  B,  and  purchases  land 
^th  it,  such  purchase  can  be  held  to  be  in  trust  for  B.  To  construe  it 
a  resulting  trust  would  be  to  contradict  the  deed.  Mr.  J.  Powell  cited 
the  oMe  of  Walter  de  Chirton,  Prec.  in  Ch.  88,  who  was  the  king's 
vscciver,  and  who  was  found  to  have  purchasod  lands  witk  the  king^s 
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if  a  guardian  or  ^trustee  for  an  infant  renew  a  iea6e,(r)  or  if  a 
xnortgagee,(«)  whose  mortgage  was  taken  in  the  name  of  a  trus- 
tee, purchase  the  equity  of  Redemption  in  the  name  of  the  same 
trustee,  without  any  declaration  of  trust,  a  trust  results  to  the 
mortgagee  in  one  case,  and  to  the  infant  in  the  other  :  so  it  has 
been  holdcn,  that  the  grant  of  the  next  avoidance  of  a  chuixh  to 
a  person  without  his  privity,  is  a  resulting  trust  for  the  grantor.(0 
Thus  also,  where  there  were  three  lessees  under  a  church,  arC 
one  of  them  surrendered  the  old  lease,  and  took  a  new  ohe  in  his 
own  name,  it  was  holden  a  resulting  trust  for  all  the  original  les- 
$ecs.(43)  The  cases  in  the  margin  exhibit  other  examples  of  the 
same  tinists,  of  which  the  jurisdiction  of  courts  of  equity  is  so 
fruitful.(44) 
•  [  99  ]  •The  editor(M)  of  Atkins's  Reix)rts,  who  has  obliged  the  pro- 

f  th  resdS-  ^•^^^'^'^  ^^^  many  judicious  comments,  has  illustrated  the  first 
ing  trust,  bf  Lord  Hardwicke's  two  instances  of  a  trust  arising  by  opera- 
conve%ncc  ^°"  ^^  ^'^^  within  the  meaning  of  tlie  statute,  in  a  concise  note, 
istiken  in      wherein  the  distinctions  on  this  pomt  are  thus  stated  :  "  If  the 

oneman^and  consideration  money  is  expressed  in  the  deed  to  be  paid  by  the 

« 

(r)  Lee  v.  Vernon,  7  Bro.  P.  C.  432. 

(*)  Acherley  v.  Acherley,  4  bro.  P.  C.  67,  ct  vid.  3  P.  Wms.  250,  n.  A. 

(t)  D.  of  Norfolk  w.  Browne,  Prec  Ch.  80. 

(u)  Vide  Lloyd  «.  Spillet,  2  Atk.  150.  edit.  Sanders,  note  2. 

money,  to  show  that  tliis  was  not  held  to  be  a  resulting  trust  even  in 
the  king's  case.  He  was  of  opinion,  therefore,  that  the  plaii^tiflf  could 
not  bt*  relieved,  and  the  Lord  Chancellor  concurred  with  Mr.  J.  Powell. 

(43)  Palmer  «,  Young,  1  Vem.  276,  and  see  ex  parte  Grace,  1  Bos^ 
et  Pull  376.  See  also  Lyster  v.  Dolland,  I  Vez.  jun.  431.  Contribu- 
tions to  the  payment  of  the  purchase -money  by  several  parties  in  equal 
shares  and  proportions,  wJiere  a  lease  is  taken  in  the  names  of  all,  will 
turn  the  survivor  into  a  trustee. 

(44)  Sonley  v.  the  Clockmaker's  Company,  1  Bro.  C.  R.  81.  Stone-t 
house  V.  Evelyn,  3  P.  Wms.  252.  Robinson  «.  Taylor,  2  Bro.  C  R.  589. 
Spink  «.  Lewis,  3  Bro.  C.  R.  355.    Digby  w.   Legard,  3  P.  Wms.  22, 

■  note  1.  Countess  of  Bristol  ^.  Hungerford,  2  Vern;  645.  Hutchins  t>. 
Lee,  1  Atk.  447.  This  last  wsis  a  case  of  sin  implied  trust,  between  an 
assignor  and  assig^iee  of  a  lease  ;  but  it  should  seem  that  there  cannot 
well  be  an  implied  trust  between  lessor  and  lessee  ;  for  every  lessee  is 
a  purchaser  by  his  contract  and  his  covenants,  and  therefore  it  ha^ 
l]|een  held,  that  if  there  is  any  trust  intended,  it  ought  to  be  decVu^diu 

.'■vfriting.    Vide  Pilkington  v.  Bayley,  7  Bro.  P.  C.  526.     • 
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person  in  whose  Qame  the  conveyance  is  uken,  and  nothing  ap-  ****  purcbkac 

.  money  paid 

pears  id  such  conveyance  to  create  a  presumption  that  the  pur-  by  another. 

chase-money  belonged  to  another,  then  parol  proof  cannot  be  ad- 
mitted o/^rr  the  death  of  the  nominal  fmrcha^er^  to  prove  a  result- 
in:a^  trust,  for  that  would  be  contrary  to  the  statute  of  frauds  and 
perjuries  ;  for  which  he  cites  the  authorities  which  are  mentioned 
in  the  margin.(x)  But  if  the  nominal  purchaser,  in  his  life-time, 
gives  a  declaration  of,  or  confesses  the  trust,  then  it  takes  it  out 
of  the  statute,  for  which  he  cites  Ambrose  v.  Ambrose,(y)  and 
Ryall  1^.  Ryal].(z)  So  if  it  appears  on  the  &ce  of  the  conveyance, 
whether  by  recital,  or  otherwise,  that  the  purchase  was  made 
with  the  money  of  a  third  person,  thai  will  create  a  trust  in  his 
favoup.**(a) 

It  should  seem,  however*  that  this  confession  of  the  trust  by 
the  nominal  purchaser,  to  countervail  a  declatation  in  writing,  and 
create  a  trust  for  the  party  advancing  the  money,  cannot  be  esta- 
blished by  a  third  person,  but  must  be  made  under  a  judicial  ex- 
amination upon  oath,  or  by  the  party's  own  answer  in  equity. 
Tliis  seems  understood  both  in  the  case  of  Ambroses.  Ambrose, 
and  Ryall  v.  Ryall,  above  referred  to ;  and  appears  to  flow  from 
the  proposition  before  stated  ;  for,  during  the  life  of  the  nominal 
"^purchaser,  no  proof  can  be  received  of  his  parol  confession,  as  cr  jqq  a 
not  being  the  best  existing  evidence  ;  and,  after  his  death,  it  is 
mere  parol  evidence  contradicting  the  deed,  and  not  of  strength 
to  raise  a  resulting  trust.(45) 

(x)  Kirk  V.  Webb,  Free.  Ch.  84.  Walter  de  Chirton's  case,  ibid, 
88.  Heron  v.  Heron,  ibid,  163.  Newton  v.  Preston,  ibid,  103.  Gas- 
coyne  v.  Thwing,  1  Vem.  366.  Hooper  «.  Eylcs,  2  Vem.  480.  Crop. 
•.  Norton,  2  Atk.  74.        {y)  1  P.  Wms.  321.        (2)  1  Atk.  59. 

(a)  Kirk  «.  Webb,  Prec.  Ch.  84.      Deg.  v.  Deg.  2  P.  Wms.  412. 
Young  V.  Peachey,  2  Atk.  254. 


(45)  In  Willis  v.  WUlis,  2  Atk.  7U  it  is  reported  to  have  been  said 
by  the  court,  that  there  was  another  way  of  taking  a  case  out  of  the 
statute,  and  that  was  by  admitting  parol  evidence,  to  show  the  trust, 
/rora  the  mean  circumstances  of  the  pretended  owner  of  the  real  estate, 
which  makes  it  impossible  for  him  to  be  the  purchaser.  But  this  case 
is  not  regularly  reported,  and  as  the  reporter  has  only  given  us  a  short 
sentence,  without  the  context,  we  may  reasonably  doubt  its  authen- 
ticity. 
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That  the  declaration  of  trust  by  the  nominal  pUFchaser  at  any 
time  dariifg  his  life,  will  be  sufficient  to  establish  it,  and  to  esta- 
blish it  by  relation  to  the  time  of  the  purchase,  was  strongl]^  de- 
cided by  Lord  Cowper,  in  the  above  cited  case   of  Ambrose  v, 
Ambrose  ;^  for  unless  such  retroactive  effect  had  been  given  to 
the  subsequent  declaration,  the  custom  of  London  would   have 
been  1(;t  in  during  the  interval  between  the  purchiase  and  the  de- 
claration, to  entitle  the  ividow  to  the  interest  and  profits  of  the 
fund  as  personal  estate.(46) 
Where  land       3ut  if  these  restrictions  are  imposed  on  the  admission  of  eti- 
withtheour-  ^^^^^>  when  offered  to  show  that  a  party  has  only  purchased  an 
chaser's  own  estate  in  behalf  of  another  who   really  advanced  the  money, 
ther^ev'^        which  is  a  case  wherein  the  evidence  seeks  to  create  a  trust  by 
dence  may     operatibn  of  law,  it  must  follow,  in  consistency  of  principle,  that 
•hu  w  ditit^^     a  bill  to  compel  a  conveyance  from  the  purchaser  of  lands,  bought 
tlie  purchase  with  his  own  money,  on  the  ground  •of  an  alleged  unwiitten 
the  behalf  of  agreement  by  the  defendant  to  purchase  it  on  the  plaintiff's  be" 
another  per-  half,  must  fail  as  a  still  less  plausible  endeavour  to  overthrow  the 
*r  101 1      provisions  of  the   statute  ;  for  in  such  a  case  the  proofs  would 
tend  to  set  up  a  trust  on  the  foundation  of  a  special  contract^ 
without  writing,  and  not  to  raise  upon  facts  a  resulting  trust  by 
bperation  of  law.    This  was,  however,  attempted  before   Loixl 
Keeper  Henley,  in  the  case  of  Bartlett  v.  Hckersgill  ;{b)  but 
the  bill  was  dismissed  with  a)8ts.     Nor  was  the  plaintiff  consi- 
dered as  standing  on  better  ground,  by  having  afterwards  suc- 
ceeded in  a  prosecution   by  indictment  for  perjury  assigned  as 
having  been  committed  by  the  defendant  in  his  answer  t()  the  al- 
legations of  the  bill,  by  denying  the  agreement ;  for  upon  his 
coming  again  to  equity  after  the  conviction  of  the  defendant,  and 

(b)  Trin.  T.  32  and  33  G.  2.  in  Chancery,  vide  4  East,  577.  MS.  note, 
taken  by  Mr.  J.  Aston,  and  read  by  Lord  Ch.J.  £IVenborough. 


(46)  Where  tlie  purchase-money  comes  out  of  the  pocket  o^ibe  father 
of  the  nominal  purchaser,  this  has  been  considered  as  a  circumstance 
of  evidence  to  rebut  the  resulting  trust ;  at  least,  where  the  son  has  not 
been  advanced,  or  but  in  part  advanced,  or  emancipated.  In  which 
respect  the  law  of  trusts  seems  to  ag^e  with  the  law  of  uses,  before 
the  statute  of  uses  ;  for  if  a  man  ipade  a  conveyance  by  feoffment  to 
his  son,  no  use  resulted  to  the  father  by  reason  of  the  consideration  ef 
blood,  which  confirmed  the  beneficial  interest  to  the  son* 
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grouBding  thereon  a  petition  for  learve.tf>  file  a  supplemental  bill, 

the  Lord  Keeper  treated  the  petition  as  he-  had  before  done  the 

original  application* 

We  observe,  that  the  cbuse  of  the  statute  resjKcting  trusts  is  Of  the  dif- 

worded  very  differently  from  the  Fourth  Sectiont  which  nK|uires  ^^  wording 

the  a8Teement(47)  itself  to  be  in  writing  signed;  whe^caj^-the  of  the  4th 

.  w      "  .       ^^^  ^^jj  sec- 

Seventh  Section  requires  only  that  all  creations  or  declaration s^f  txons,  the 

trusts  should  be  mardfeted  and  firoved  by  some  writing,  signed  •f"a»^>'  «- 

«       o         quitinc  \hc . 
by  the  party.     It  is  on  the  strength  of  this  peculiarity  in  the  agrcf^ent 

wording  of  the  clause,  that  letters  and  other  written  documents,  j^'^^^ .^  ^ 

^  ,  in  wntifig^y 

though  long  posterior  m  date  to  the  transacuon  *itself,  have  been  the  Utter  on- 
admitted  in  courts  of  justice  to  have  an  operation  equivalent  to  ^^  ^^l  ^^'  , 

*  r  1  clarations  of 

that  of  a  formal  and  coeval  declaration  of  trust.     Thus,  in  Fos-  trusts  should 
ter  V.  HaleXO    the   Lord   Chancellor  Loughborough  enUrcly  ^^^^ 
agreed  with  the  Master  of  the  Rolls,(</)  in  adopting  the  letter  as  in  writing, 
a  clear  declaration  of  trust,  by  which,  he  said,  he  meant  clear  d^^erencc^if 
evidence  in  writings  that  there  was  such  a  trust;     It  is  not  neces-  construction 
sary,  continued  bis  lordship,  that  it  should  be  a  declaration,  but  a  |Uj,  aiffer- 
writing,  signed  by  the  party,  may  be  evidence  of  a  trust  admit-  ence  in  the 
ted  in  that  writing.    Nor  is  it  necessary  to  produce  an  instrument    « fio3 1 
expressly  framed  for  the  purpose  of  acknowledging  the  trust ;  it 
is  fully  sufficient,  if  the  recognition  or  admission  of  it  is  inciden- 
tally made  in  the  course  of  a  correspondente :  and  in  the  above 
case,  though  the  parol  declarations  of  the  party  were  adverse 
to  the  inference  of  a  trust,  yet  as  a  trust  was  clearly  admitted 
by  his  correspcmdence,  such  evidence  prevailed.    It  was  in  proo( 
indeed,  that  he  had  refused  to  execute  a  declaration,  but  it  seem- 
ed to  the  court  that  such  refusal  had  rather  the  aspect  of  tempo-  * 
rary  ill-humour,  than  of  a  deliberate  denial  of  the  trust.     But 
when  letters  are  to  manifest  a  trust,  there  must  be  a  clear  de- 
monstration that  they  relate  to  the  subject.    And  it  is  also  ne- 

(e)  5  Vez.  jun.  308.    (jd)  See  the  case  as  before  his  honour  Sir  P. 
Arden,  3  Vez.  jun.  696.  ^  ^ 


.^  <: 


(47)  By  the  late  case  of  Wain  u  Warlters,  5  East  10,  the  court  of 
K.  B.  has  f^ven  a  strong  effect  to  these  words  requiring  the  agreement 
to  be  in  writing ;  it  is  thef«  regarded  as  making  the  oontideration  of  the 
agreement  necessary  to  be  stated  in  writing,  as  being  essentially  con- 
ititutive  of  its  legal  efficacy,  and  properly  making  an  integral  part  of 
it.    See  the  secoad  preliimnary  topic  of  this  1st  part  of  the  3d  chapter. 
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cessary   to  their  efTcot^that  the  trust  should  be  proved  in  toto^ 

thoui^h  it  appears  las  well  from  the  above  cited  case  of  Forster  v. 

Hale,  as  front. the  cases  of  Tawney  v.  Crowther,(r)  and  O'Hara 

V,  0'>feil;(y^;'.that  the  terms  may  be  supplied  aiiundey  and  that  if 
/   <  *  ■     '  • 

the  letters  aSbrd  evidence  of  the  existence   of  a  trust,  supple- 

mebt^^.y  proof  as  to  the  objects^  and  particulars  thereof,  may  be 
;'  dtiawn  from  any  other  documents. 
Of  the  trusts  •  But  wherever  a  declaration  of  the  trust  has  been  prevented  by 
tIT  ^'  f  ^"^"^  ^^  deceit,  or  wherever  the  creation  of  a  trust  has  offered 
defeating  itself  as  th.e  means  of.  frustrating  fraudulent  contrivance,  and  a& 
fraud.  fprding  substantial  justice  to  the  victim  of    another'^  artiiice, 

*  r  103  1  courts  of  equity  have  notcufiered  the  letter  of  *the  statute  to  em- 
barrass the  relief)  and  to  protect  what  it  was  framed  to  prevent. 
Thus  in  Thynn  v,  Thynn,(jr)  where  a  man  made  a  will,  aod 
named  his  wife  executrix  thereof,  and  the  son  of  the  testatoi*  p«$r- 
suaded  his  mother  to  procure  him  to  be  appointed  executor  in 
her  stead,  by  promising  to  be  a  trustee  for  bis  mother,  which 
'was  accordingly  done,  and  a  new  will  made,  giving  but  a  snoall 
legacy  to  the  wife  ;  the  soix.was  made  a  trustee  for  his  mother  on 
the  ground  of  fraud,  notwithstanding  the  Seventh  Section  of  the 
statute  of  frauds  and  perjuries.  The  relief  has  been  uniform  in 
similar  cases,  to  some  of  which,  among  a  great  many  in  our 
books  of  equity  reports,  the  reader  is  referred  in  tJie  margin,(^) 
to  save  a  tedious  repetition  ;  and  to  terminate  with  conven^ept 
brevity  the  discussion  of  these  clauses  of.  the  statute,  respecting 
the  creation,  declaration,  and  assignment  of  trusts,  mucti  of 
,  which  has  been  anticipated  in  the  introductory  chapter, 

(f)3  Bro.  C.  R.  161,  318.      (/)  2  Brb.  P.  C..39.      (g)  IVe'm.  296. 

(  A  )  Ro8weU  V.  Every,  4  Viii.  Abr.  395.  pi.  3.  Davenish  «f.  Batnes, 
Prec.  in  Ch.  3.  Reech  v.  Rennigatc,  Ambl.  67.  Barrow  v.  Gl^cDough, 
3  Vez.  jun.  152.  '  .    .   f 


•  '  1 
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CHAPTER  III. 
Contracts, 

29  Car.  2,  c.  3,  ^ect.  4  and  17. 

4th  Sect.  And  be  it  further  enacted  by  the  authority  aforesaid> 
that  from  and  after  the  said  24th  day  of  June,  1677,  no  ac^ 
tion  shall  be  brought,  whereby  to  charge  any  executor  or  ad- 
niinistrator,  upon  any  special  promise,  to  answer  damages  out 
of  his  own  estate;  2,  or  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person  ;  3,  or  to  charge  any  person 
upon  any  agreement  ^made  in  consideration  of  marriage ; 
4,  or  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them  ;  5,  or  upon 
any  agreement  that  is  not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless  the  agreement  upon  ' 

which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto,  by  him 
properly  authorised. 

1 7th  Sect.  And  be  it  further  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  said  24th  day  of  June,  no  contract  for 
the  sale  of  any  goods,  wares,  and  merchandises,  for  the  price 
of  10/.  sterling,  or  upwards,  shall  be  allowed  to  be  good,  ex* 
ceptthe  buyer  shall  accept  part^  of  the  goods  so  sold,  and  ac- 
tually receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  pr  in  part  payment,  or  that  some  note  or  memo-  ^ 

randum  in  writing  of  the  said  bargain,  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract^  or  their  agents 
thereunto  lawfully  authorised. 

^  •[   105  3 

Order  ot  the 

•BEFORE  the  particular  articles  of  these  sections  are  separate-  ig^  par? con- 

ly  considered,  it  seems  proper,  first,  with  reference  to  the  subjects  tainingpreli* 

^i_         r  •  1  '    .     c  •  .  .  .  ,      minary    and 

thereof  m  general,  to  treat  of  some  important  points,  which,  ^neral  top- 
though  they  might  more  naturaliyr  perhaps,  be  brought  into  dis-  ^"-  ^-  Fo™* 

of  the  airrce' 
cussion  under  one  or  other  of  the  distinct  heads  of  the  section,  ment.  2.  Con- 
yet  having  a  general  bearing,  and  being  applicable  to  more  than  ^^^^^'  3*  Sig- 

pftviire* 
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2d  part.  Con-  one  of  those  heads,  I  have  thought  it  better,  for  avoidine  repeti- 
tracts  con-      .  «.    *  or 

ccming  ^^^i  ^o  enter  upon  the  examination  of  them  in  a  general  way  ; 

\d*^'rt^  resen'ing  such  matters  as  more  distinctly  appertain  to  the  seve-' 

tracts  for  the  ^  provisions  for  a  separate  view  of  them  under  their  proper  ti- 

•aJe  of  goods,  ti^s.    In  the  prosecution  of  which  plan,  in  the  first  place,  wiU  be 

meiits  not  to  considered  what  conntitute*  a  written  agreement  as  to  the  form 

cd  wUhin^a  ^^^''^°^»  ^  satisfy  the  requisitions  of  the  statute  j  secondly,  under 

year.  the  same  division  or  part  will  be  inquired,  what  the  written  agree- 

TOUes^imkde  "^^"^  ^^  contract  ought  to  comprise  ;  and  lastly,  what  is  a  suflB- 

in  considera-  cient  compliance  with  the  statute  in  respect  to  the  signing.  After 

rlaffe     ^^^  *^^*^  points,  constituting  the  first  part  of  this  third  chapter,  shall 

5th  part.  Pro-  have  been  concisely  treated,  the  separate  consideration  of  the  se- 

«;utors^&c  ^'^^^^  matters  of  the  4th  section,  and  the  provision  constituting^ 

6th  part.  Col-  the  whole  of  the  17th  section,  will  take  up  the  remaining  parts 

mis^.  ^"''  of  the-same  chapter. 

PART  I. 

Form  of  the  ^i^^t  Preliminary  Topic— -An  agreement,  negotiated  by  word 
agreemept.  only,  often  becomes  the  subject  of  a  subsequent  correspondence 
Letters.  in  writing  ;  frequent  occasions,  therefore,  have  arisen  in  courts 

of  justice  since  the  statute  was  made,  to  agitate  the  question, 
whether  a  letter,  under  particular  circumstances,  is  a  contract  in 
writing  within  the  terms  and  exigency  of  the  4th  section  of  the 
statute.  One  general  rule  for  determining  the  question  in  the 
majority  of  instances  is  furnished  by  the  early  case  of  Seagood 
V,  Meale,(a)  wherein  it  was  held  that  a  letter  will  never  operate 
as  a  written  agreement  so  as  to  satisfy  the  statute,  unless  it  dis-. 
tinctly  specifies  or  ascertains  the  terms  of  the  agreement  :  for  if 
*  [  106  ]  it  contain  only  evidence  of  *the  existence  of  an  agreement  with- 
out fully  declaring  its  purport,  the  substance  of  the  contract  is 
left  to  be  explored  through  the  medium  of  verbal  testimony,  in 
direct  opposition  to  the  statute  of  frauds.  In  the  case  last  men- 
tioned, a  person  had  verbally  agreed  with  another  to  sell  him 
some  houses,  and  in  consequence  of  such  agreement  had  written 
a  note  to  a  mortgagee  of  the  premises,  requesting  him  to  deliver 
the  writings,  relating  to  the  property,  to  the  bearer,  as  he  had 
agreed  to  dispose  of  them :  it  .was  contended  that  this  letter  was 
a  recognition  of  the  contract  in  ^vriting^  and  ought  to  be  consi- 
dered as  sufficient  to  answer  the  intention  of  the  statute  ;  but  the 

(a)  Free.  Chan.  560. 
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tjonxTi  thought  clearly  otherwise^  grounding  its  ofmiioii  on  the 

•want  of  a  proper  specification  of  the  terms  in  the  letter  ;  though  opfepTteasMi 

some  (loubts  taxf  be  entertained,   whether  a  letter  written  to  a  agreement  in 

third  person,  and  a  stranger  to  the  contract,  could,  however  ex-  ^nta^n:"ipc 

plicit  it  might  be  in  describiDg  the  terms  of  the  contract,  be  re-  cific«tion  of 

ceived  as  a  memorandum  or  note  within  the  meaning  of  the  sta- 

tute.(48)     But  we  are  to  observe,  that  the  letter  in  Seagood  v. 

Meale,  though  it  did  not  immediately  pass  between  the  parties  to 

the  contract,  directed  something  to  be  done  in  pursuance  of  the 

contract  and  preparatory  to  its  accomplishment,  and  was  thus,  in 

effect,  a  medium  of  negotiation  between  the  original  parties. 

In  Clerk  v.  Wrigbt,(d)  the  defendant  had  verbally  agreed  to 
sell  an  estate  to  the  plaintiff,  in  confidence  of  which  agreement) 
the  plaintiff  had  been  several  times  to  view  the  ^premises,  and  had  •  r  \07^ 
given  orders  for  conveyances(49)  to  be  drawn  and  engrossed :  the 
defendant  afterwards  sent  a  letter  to  the  plaintiff,  informing  liim, 
that  at  the  time  of  his  contracting  for  the  sale  of  the  estate,  the 
value  of  the  timber  was  not  known  to  him,  and  the  plaintiff  should 
not  have  the  estate  unless  he  would  give  a  larger  price  for  it. 
Tlie  bill  was  brought  to  have  the  agpreement  carried  into  execu- 
tion, but  the  statute  of  frauds  was  pleaded,  and  allowed ;  the 
Chancelk>r  observing,  that  the  letter  could  not  be  sufficitfit  cvi- 
dence  of  the  agreement,  the  ternu  of  the  agreement  not  being 
therein  specified. 

Upon  similar  graunds,  a  letter  promising  a  marriage  portion,    ^ht  matter 

but  not  reducing  it  to  any  ceft8dnty,(50)  was  cdisidered  as  insuf-  of  the  ap^ee- 

mentmiittbe 

(*)  1  Atk.  12  ;  and  see  Whaley  %.  Bagenal,  6  Bro.  P.  C  45.  clrtjdnfr.^ 

(48)  Though  it  was  aaid  by  Lord  Hardwicke  in  Welford  v.  Beaze- 
ly,  3  Atk.  503,  that ''  there  have  been  cases  where  a  letter  written  to  •         ^ 

«  a  msm*8  own  agent,  setting  forth  the  terms  of  the  agreement  as  conclud- 

ed by  him,  has  been  deemed  to  be  a  signing  within  the  statute."  But 
such  an  act  is  supposed  to  be  done  with  the  direct  piu*po8e  of  carrying 
the  treaty  into  effect,  and  not  as  a  mere  communication  by  letter.   See  ^ 

the  case  of  Ayliffe  v.  Tracy,  2  P.  Wms.  64. 

(49)  Instructions  to  counsel  to  prepare  the  writings  are  never  held    Instructions 
to  be  maierial;  and  aAer  they  are  drawn  and  engrossed  according  to  ^^^^U|^^"^' 
such  instructions,  the  party  may  refiise  to  execute  them  i  said  by  Lord 
Chancellor  Parker,  in  Montacute  «.  Maxwell,  1  P.  Wms.  619. 

(50)  There  is  a  case,  however,  which,  though  it  seems  to  have  been 
grounded  on  its  own  particular  circmnttances,  is  sufficient  to  show  that 
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ficient  to  satisfy  tlie  tl^ii*d  clause  of  the  4th -flection ;  Unda  letter 

*[  108  ]     written  by  a  father  to  his  daughter,  promising  to  give  her  3000/. 

And  the  let-  on  her  marriage,  but  which  was  not  shown  *to  the  intended  bus*' 

ter  should  be  j^^nd,  was  held  to  afford  no  foundation 'for  a  decree,  as  halving;  no 
more   than  a  '  ^  ^  '  ^ 

bare6ommu-  ingredient  of  equity  ;(c)  although,  if  the  intended  husband  had 

Sl^^d^D^rson*  ^^^  ^*^**  letter^  and  had  married  the  daughter  on  the  encourage- 
ment it  gave  him,  this  would  have.materially  altered  the  case  in 
respect  to  the  statute  ;  and  it  has  been  held  that  the  statute  shall 
not  prevail  where  this  is  the  state  of  the  transaction.((/) 

But  the  mat-       ^^^  ^^  ^  letter  contuina  the  terms  of  an  agreemenf,  distinctly 

tcr  of  the  a-  ^i  lbrth,(e)  or  refers  to  another  paper  which  contains  the  tenns 
greement  _    ,  ,.  .  ,  ,  ..... 

maybe  redu-  of  the  agreement  explicitly  stated,  even  though  such  prior  writ- 

ced  to  cer-  ^g^  document  be  without  a  sit^nature  ;(/)  or  if  it  refers  to  some- 

tainty  by  re-       ,  ,  ,  r»  ^ 

ference  to     thing  in  itself  certain,  (as  to  the  custom  of  tbe  country  in  an 

extenordoc-  agreement  for  a  lease)  («'')  -the  statute  has  been  held  to  be  satisfi- 

umenta    or        "  . 

facts.  ed.     So  m  a  late  case,(5 1)  where  an  order  had  been  given  for  a 

(c)  2  P;  Wms.  65,  Ayliffc  v.  Tracy.    See  it  differently  stated  in  9 
Mod.  3. 

'  (d)    See  Eq.   Ca.  Abr .  49.     Wankeford  «.  Fottherly,  2  Vem.  322. 
Taylor  «.  Beech,  1  Vcz.  297. 

(e)  3  Atk.  503, 

(/)  3  Bro.  C.  R.  318,  Tawney  t>.  Crowther. 

(g)  I  Vez.  jun.  330,  Brodie  v.  St.  Paul. 


this  rule,  as  to  the  reduction  of  the  terms  to  a  certainty,  is  not  to  be 
strained  to  an  inflexible  rigour.  In  Allen  v.  Harding.*  the  defendant 
being  curate  of  Newcastle,  had  covenanted  to  build  a  bouse  on  the 
glebe  land  ;  and  upon  his  refusing  to  perform  his  engtigt* ment,  the 
plaintiff  brought  his  bill  for  a  specific  performance.  The  defendant  in« 
sisted  on  the  uncertainty  of  the  agreement,  which  neither  specified  the 
time  when  the  house  was  to  be  built,  nor  what  sort  of  a  house  it 
'Was  to  be.  But  the  Chancellor  observed,  tha^  the  covenant  was  design- 
ed for  the  benefit  of  the  church,  and  that,  therefore,  if  it  could  possibly 
be  specifically  performed,  it  ought ;  and  decreed  a  convenient  bouse 
to  be  built,  and  for  that  purpose,  each  person  was  to  choose  two  coip- 
missioners,  neigh1>ouring  gentlemen  ;  and  if  they  could  not  agree|thei^ 
they  were  to  resort  to  the  ordinary  of  the  diocese  to  settle  the  master 
between  them. 

(51)  Saunderson  «.  Jackson,  2  Bos.  et  Pull.  238.  But  where  the  pa- 
rol evidence  is  to  atcertain  what  is  referred  to,  the  subject  of  the  re- 
ference being  not  sufficiently  decided  and  distinct  upon  the  faae  of  ^e 

t  2  Eq.  Ca.  Abr.  17. 
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quantity  of  good^>  and  a  bill  of  parcels  delivered  at  the  same  time 

to  the  buyer^  a  subsequent  letter  written  and  sif>;ned  by  the  ven*' 

dor,  referring  to  the  order,  was  connected  with  the  bill  of  parcels,     *  [  i^  1 

to  as  to  create  a  sufficient  contract  in  writing  within  the  statute. 

Thus,- too,  if  an  instrument  has  been  desig;ned  as  a  deed,  but      An  hiitfu- 

from  the  omis^on  of  circumstances  requisite  to  its  validity,  or  ed^a  deed, 

from  a  change  in  the  relative  situadon  of  the  parties,  it  is  depriv-  but  rendered 

,        ,     void  by  cir- 
ed  of  its  specific  operation,  it   will  nevertheless  be  received  m  cumstances, 

equity,  as  an  sCTeement,  or  as  evidence  of  an  agreement :  as,  "••^  operate 

^  °  .  as  Jin  ajfiee- 

where  a  woman,  being  about  to  marry,  gave  a  bond  to  her  mtend-  ment  ia  writ- 

od  husband,  with  a  condition,  that  in  case  the  marria(>:e  should  take  1"^  *°  ***!!f^ 

^  the  stmlHte. 

effect,  she  would  convey  all  her  lands  to  her  husband  and  his 
heirs  ;  and  the  marriage  having  taken  effect,  the  wife  died,  and 
then  the  husband  died,  and  the  heir  of  the  husband  brought  his 
till  against  the  heir  of  the  wife,  to  compel  a  conveyance  ;  it  was 
determhied,  that  the  bond  was  a  written  evidence .  of  the  agree- 
ment  of  the  party,  and  that  that  agreement,  being  for  a  valuable 
consideradon,  should  be  executed  in  equity.^ A) 

But  to  be  binding  withu  this  statute,  a  writing  should  always  ^*  j!*??^'^^.*"'* 
import  the  assent  and  privity  of  both  the  pardes  in  respect  to  sent  and  pri 
the  treaty  or  transaction  itself.    A  mere  entry,  therefore,  in  a  ^J^tie*^  ^^^^ 
steward's  book  of  contracts  with  the  tenants,  was  not  allowed  to 
be  evidence  itself  of  an  agreement  for  a  lease  between  a  k>rd  and 
a  tenant.(i) 

In  Cass  V.  Waterbouse,(^)  a  particular  in  wridng  had  been  dis-  A  particular 
tributed,  with  an  intention  to  sell  by  auction  certain  leasehold  q, "  ^g\,ffi.*' 
houses,  including  some  which  were  in  mortgage,  and  others  not  cient  Msana- 
in  mortgage,  and,  other  purchasers  not  bidding  enough,  Cass  ^^ 
came  to  a  private  agreement  with  the  sdler  for  the  purchase  of 

{h)  Cannel  v.  Buckle,  3  P.  Wins.  242.  (i)  Charlewood  «.  The 

Duke  of  Bedford,  1  Atk.  497.  (i)  Prec.  in  Chan.  29. 


^ocuxtient  itself,  as  where  a  paper  is  referred  to  as  containing  the  terms 
of  a  lease,  if  the  certainty  does  not  sufficiently  appear1>y  referring  to 
the  paper  without  fVirther  evidence,  the  agpreement  is  not  ascertained 
in  writing  according  to  the  statute  ;  thus,  if  parol  evidence  be  neces- 
sary to  show  which  of  the  clauses  contained  in  the  paper  referred  to,  ' 
was  read  at  a  meeting  between  the  parties,  the  ^statute  is  in  direct  op- 
position to  such  proofs,  and  accordingly  they  cannot  be  admitted,  ^cfle 
Brodle  «.  St.  Paul,  1  Vea.  jun.326. 
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all  tlie  houseS)  having  previously  seen  the  particular.  A  convey- 
ance was  accordingly  made,  restrained  by  the  words  of  it  to  thQ 
*  [  UO  ]  bouses  in  mortgage  ;  whereas  it  appeared  pretty  clearly  *that  the 
intention  was  to  pass  all  the  houses,  as  well  those  which  were  in 
mortgage  as  those  which  were  not ;  but  the  seller^  who  was  the 
adnunistratrix  of  her  deceased  husband,  being  informed  she  was 
entitled  to  the  two  houses  not  in  mortgage  in  hei*  own  right  by 
survivorship,  the  husband  having  purchased  them  in  the  joint 
names  of  himself  and  wife,  refused  to  let  the  purchaser  have  this 
part  of  the  property ;  and  the  bill  to  have  those  houses  conveyed 
was  fiismissed  ;  for,  though  the  court  seemed  satisfied,  that  the 
defendant  had  intended  to  convey  ^11  to  the  purchaser,  and  had 
thought  that  she  had  actually  so  done ;  yet,  there  being  no  agreed- 
Blent  in  writing  as  to  the  two  houses  not  comprised  in  the  con- 
veyance, the  statute  of  frauds  and  perjuries  stood  full  in  their 
way  :  for  though  the  particular  was  in  writing,  and  these  two 
houses  were  mentioned  in  it  as  well  as  the  others,  and  was  prov- 
ed  to  have  been  shown  'to  the  purchaser,  yet  it  Was  not  proved  to 
have  been  shown  to  him  on  his  purchase,  nor  that  he  purchased 
6y  it.  The  courts,  indeed)  do  not  incline  to  consider  a  particular 
or  list  of  subjects  proposed  for  sale>  an  agreement  wkhin  the  sta- 
tute, unless  it  has  additional  weight  and  a  new  character  impartp 
ed  to  it  by  the  adoption  and  confirmation  of  the  parties,  and  more* 
over  contains  terms  and  stipulations  ^s  to  quantity,  description^ 
and  price,  so  as  to  render  it  convertible  intp  a  contract  by  the  pro- 
per authentication  of  it  as  such. 

To  a  hill  for  the  specific  performance  of  an  agreement  for  the 
sale  of  certain  freehold  premises,  and  stock  in  trade^  priuciipally 
consisting  of  timber  for  sbip-'building,  wad  some  houses,  the  d^ 
fendant  pleaded  the  statute  of  frauds.  It  appeared,  'that,  pend- 
ing the  negotiation,  the  defendant  delivered  to  the  plaintiff  a  par- 
ticular ef  the  premises  and  property  to  be  sold,  and  the  terms 
and  conditions  of  the  sale,  all  in  his  own  hand-writing,  and  sign- 
ed by  him ;  when  it  was  agreed,  that  .the  plaintiff  should  have 
till  a  certain  day  to  consider  of  the  purchase  as  he  objected  to 
the  price.(53)     It  was  afterwards  agreed^  that  the   purchase 


(52)  Actu9  inceptut  cuJum  fierfecti*  pendet  ex  %oluntate  partium  rewcari 
potest.  Lord  Bacon's  Maxims,  Reg.  20. 
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should  take  place  *at  a  reduced  price  ;  and  terbal  instructiont 
for  the  conveyance  were  given  by  both  parties  to  an  attorney)  to 
whom  the  defendant  deUvered  the  particular  as  instructions  for 
thQ  deed,  which  was  prepared,  read  over^  and  approved  by  both 
parties.    The  court  of  exchequer,  nevertheless,  held,  that  these 
circumstaiices  were  not  enough  to  make  this  a  suflkient  agree- 
ment within  the  statute.    The  particular  not  having  been  made 
out  as  evidence  of  any  agreement,  but  merely  as  a  list  or  cata« 
logue  of  the  matters  for  sale,  to  enable  the  purchaser  to  form  a 
proper  estimate  of  their  value  ;  that  it  was  delivered  into  the  at- 
torney's hands  for  the  same  purpose,  ami  was  signed  merely  to 
authenticate  it  as  such  list ;  that  it  was  delivered  in  as  the  foun* 
dation  of  a  sale  at  a  higher  price,  and  could  be  no  evidence  of 
the  terms  of  the  second  comract,  or  even  of  its  existence  ;  since, 
with  the  price,  the  parcels  also  might  have  been  vatied  ;  that  the 
inistfucting  an  attorney  to  draw  conveyances,  and  his  doing  so, 
were  no  part  performance  of  a  contract :  that  the  agreement  be- 
ing void  as  to  the  land,  must  be  void  also  as  to  the  personal  pro- 
pe|ty  which  was  to  be  sold  with  it :  it  was  one  entire  contract^ 53) 


(53)  It  seems  to  have  been  admitted  by  the  Court,  that  the  contract, 
as  far  as  respected  the  sale  of  the  chattels,  was  not  within  the  statute ; 
and  as  the  argument  at  the  bar  for  the  defendant  contended  for  the  va- 
lidity of  the  sale  of  the  stock  on  the  ground  of  its  being  executwy^  it 
aeems  as  if  the  court  of  C.  B.  admitted  that  doctrine,  by  holding  that 
part  of  the  contract  which  respected  the  sale  of  the  goods  invalid,  not 
as  made  so  by  the  statute,  but  as  constituting  a  portion  of  an  entire 
ctyntracl,  pdftialfy  witWn  the  operatien  of  the  sUtute.  But  the  Court 
.  of  Oraimon  Pleas  in  Rondesn  «.  Wyatt,  2  H.  Bl.  63,  and  the  Coart  of 
King's  Bench  in  Cooper  «  £lston,  7  T.  R.  |4»  have  most  emphatically 
decided,  that  a  contract  for  the  sale  of  goods  to  be  delivered  at  a  fu- 
ture period,  is  as  much  within  the  statute  as  where  the  goods  are  to  be 
delivered  immediately.  Upon  the  clear  authority,  therefore,  of  both 
these  cases,  the  part  of  the  contract  in  the  above  case  in  the  Exche- 
quer which  respected  the  sale  of  the  stock,  was  within  the  operation 
of  the  17th  section  of  that  statute  ;  and,  therefore,  the  Court  of  Ex- 
chequer needed  not  to  have  resorted  to  the  doctrine  of  holding  an  en- 
tire contract  good  in  the  whole,  or  void  altogether ;  since  the  same 
law,  by  which  the  real  part  of  the  contract  was  invalidated,  was  equally 
applicable  to  the  personal ;  and  as  io  any  supposed  difference  with  re- 
spect to  the  operation  of  the  particulars  on  a  sale  of  goods  and  a  sale 
of  land,  snch  distinction  has  no  support  given  to  it  by  th^  words  of  the 


lljl  Contracts,  ^       book  L 

A  contract  is  and  fhe, whole  must  stand  or  fall  togetlier ;  that  it  never  coald  be 
therefore,  if  ^^^^  intention  of  the  parties,  that  the  stock  should  be  sold  apart 

any  part  is      ffon^  the  premises,  and  the  agreement  being  for  one  entire  sum. 

voidby  tJie       ,  "^     , ,  °^ 

statute,  the    the  court  could  not  separate  it.(0  " 

whole  must       ^j^  j^^^  ^ase  of  Simon  v.  Motivos,  (m)  wherein  it  appeared  that 

*  [  1 12'  }     an  auctioneer  had  knocked  down  a  lot  to  the  highest  bidder,  and 

Of  tJie  sale     put  down  his  name  in  the  usual  manner  as  the  purchaser  of  the 
bv  auction ;  ,  ,    ,  ,  .  ,  .  ,  , 

and  of  the      goods,  and  the  purchaser  came  the  next  day  and  saw  the  goods 

distinction     weighed  ;  an  objection  was  made,  that  the  contract  not  being  in 

taken  in  this        .  .  r  \  ^ 

respect  be-     writing,  was  void  by  the  statute  of  frauds ;  but  the  court   were 

*^""J^^*  clearly  of  opinion,  that  the  auctioneer  must  be  considered  as  the 

agent  for  the  buyer  after  knocking  down  the  hammer,  as  well  as 

for  the  seller,  and  that  his  setting  down  the  buyer's  name  and  the 

price  was  sufficient  to  take  it  out  of  the  statute.     They  lidd  also 

some  stress  upon  tiie  buyer's  coming  the  next  day  and  seeing 

the  goods  weighed  ;  and  they  uiclined  generally  to  think,  that 

buying  and   selling   at  auctions  was  not  within  the  statute  of 

*  [  113]     frauds.     But  in  the  *niM  firins  case  of  Stansfield  v,  Johnson,(n) 

where  the  case  of  Simon  v.  Motivos  was  cited,  Eyre,  C.  J.  was 
of  opinion,  that  the  authority  of  that  cai>e  applied  only  to  the 
sale  of  goods.  The  same  distinction  was  recognized  by  the  court 
of  comiiion  pleas  in  Walker  v,  Constable,(o)  and  in  the  case  of 
Buckmaster  u.  Harrop,(  p)  was  ratified  by  the  adoption  of  the 
present  Master  of  the  Rolls,(7)  who  observed,  that  whatever  is 
the  authority  of  the  case  of  Simon  v.  Motivos  or  Metivier,  it 
has  been  held  not  to  extenc^  to  land.(54) 

(/)  Cooke  V.  Tombs,  Anstr.  420.  Lea  «.  Barber,  Und^  425.  n.  S.  P. 
(m)  3  Burr.  1921  (n)  1  £sp.  Ni.  Pr.  Ca.  107.  (o)  1  Bos.  et  Pull. 
306.         (/»)7  Vez.jun.344.        (^)  Sip  Wro.  Grant 


statute  ;  though  the  cases  upon  auctions  seem  to  have  proceeded  u^n' 
such  an  imagination.  See  Walker  v.  Constable,  1  Bos.  &  Pull.  306. 
1  Esp.  Ni.  Pr.  Ca.  107.  7  Vez.  jun.  341.  The  doctrine,  however,  of 
the  Court  of  Exchequer  in  the  abovementioned  case  of  Cooke  v. 
Tombs,  that  the  contract  as  to  that  part  of  it  which  concerned  chattels, 
inust  fail  as  being  involved  with  the  rest  of  the  contract  so  as  to  be  in- 
capable of  separation,  seems  to  be  perfectly  warranted  in  its  principle, 
and  has  been  confirmed  by  the  subsequent  case  of  Chater  v.  Beckett, 
7  T.  R.  201. 
The  airent*8  (^^  ^^  appears  from  the  resolutions  corcei-ningj  sales  by  auction,  that 
aathonty        the  agent^s  authority  need  not  be  in  \mting^  which  point  was  directly 


.6ffi  1/  CUntracti.  It^ 

'  It  should  be  rehiembered,  that  the  ground  of  the  deduon  ^ 
^imon  V.  Modvos,  was  the  constructive  agency  of  the  auc- 
tioneer for  the  bbyer  after  knocking  down  his  hammer^55)  so 
that  upon  a  sale  of  chattels  for  the  price  of  10/.  or  Upwards* 
within  the  i7th  section  of  the  statute,  if  the  person  tnaking  the 
memorandum  of  the  purchase  by  the  best  bidder,  is  not  in  a  ca« 
l^acity  to  be  conddered  by  law  as  the  agent  for  both  parties^  the 
Bale  cannot  be  enforced  for  want  of  a  memorandum  or  note  in 
writing,  such  as  the  statute  requires.  Thus,  in  Symonds  v. 
Bailor)  Where  the  aftermath  of  land  was  sold  by  auction,  by  the 
corporation  Of  a  borough,  and  the  town  *clerk  who  acted  as  agent  •  r  114^ 
for  the  sellers^  wrote  down  the  name  of  the  purchaser  in  the 
printed  catalogue,  and  the  price  to  be  given,  for  which  the  pur- 
chaser at  the  same  time  gave  his  promissory  note ;  the  court 
were  clearly  of  opinion,  that  neither  the  memorandum  so  made 
1>y  the  town  clerk,  nor  the  note  given  by  the  purchaser,  could  be 
deemed  a  sale  or  demise  in  wridng  to  answer  the  statute,  nor 
could  they  be  coupled  together  in  construction  for  that  pur^ 

pose.t56) 

(r)8T.R.15L 


determined  in  Waller  «.  Hendon  and  Cox,  Vin.  tit.  Contract  and  need  not  h% 
agreement  i^H)  45,  in  which  the  decree  of  the  Master  of  the  RoUs  was  in  writing, 
af&rmed  on  appeal  by  Lord  Maccleafield,  who  said  that,  an  authority  to 
treat  or  buy  for  another  may  be  good  without  writing,  though  the  con- 
tract itself  must  be  in  writing.  Wedderbume  v.  Carr,  in  the  Exche« 
quer,  T.  T.  1775,  cited  in  3  Woddeson's  Led.  427.  See  Coles  «.. 
Trecothick,  9  Vez.  jun.251. 

($5)  According  to  Payne*.  Cave,  3  T.  R.  148,  the  bidder  night  re« 
tract  his  bidding*  at  any  time  before  the  hammer  was  knocked  dawn« 
till  which  tim^  there  was  the  loau  fmitenti*. 

(56)  If  the  inclination  of « the  bench  in  the  above  cited  case  of  Simon  ' 
«.  Motivos,  were  to  prevail,  it  would  reduce  all  these  cases  to  a  level* 
by  taking  them  all  out  of  the  operation  of  the  statute.  But  that  case 
was  decided  in  favour  of  the  seller,  not  upon  the  broad  ground  of 
treating  it  as  out  of  the  purview  of  the  statute  of  frauds,  but  on  the  in- 
ference of  agency  In  the  auctioneer  on  the  part  of  the  buyer  as  well  as 
the  seller,  and  the  validity  of  his  entry  of  the  buyer's  name,  as  a  me- 
morandum and  signature  to  satisfy  the  requisition  of  the  statute  in 
question.  The  case,  in  the  text,  of  Symonds  «:  Ball,  it  is  plain,  did 
not  adopt  the  hint  afforded  by  the  judges  in  Simon  «.  Motivos,  of  emaor 
cipating  the  case  of  aucti^s  altogether  out  of  the  statute  |  for«  the 


y 
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Purchases  at    *  Wherey  however,  an  estate  is  purchased  at  a  bidmng  before  a 

abiddingbe-  faster  of  ,the  court  of  chancerj)  the  case  is  s&l  by  Lord  Hard- 
fore  a  master 
in  Chancery,  wicke  to  be  certainly  out  of  the  statute^*)      And  his  lordship 

outofthesta-  gelded^  that  he  should  not  hesitate  to  carry  into  execution  against 
the  representative  a  purchase  by  a  bidder  beibre  a  master  vitkout 
'  .wfiscri&ingi  after  confirmation  by  the  master's  rei>ort.(57) 

It  cannot  but  have  structt  the  reader^  that  the  cases  which 

••  •  .  • 

4iave  set  up  a  dbtinction  between  land  and  chattels,  as  to  the 
inQuence  of  the  statute  on  sales  by  auctioui  have  imposed  on  us 
an  acquiescence  due  to  their  authority^  rather  than  to  their  res^- 
son.  If  he  recurs^  to  the  transcript  of  the  sections  at  the  head 
of  this  chapter)  h^  will  not  discover  in  the  language  of  the  1 7 thy 
.a  we^^ker  stress  Isud  on  the  necesuty  lor  a  written  evidence  of  the 
contract  signed  by  the  party,  or  his  s^gent,  than  is  contained  in 
the  4th  section,  as  to  the  subject  comprised  within  it.  In  a 
very.  l«^te  caa^t)  the  present  Chancellor  observed  <^  that  it  was 
very  singular,  that  after  the  case  of  Simon  v,  ]Vletevier,(iO  and 

(*)  Sec  1  Vez.  221,  Attorney-General  v.  Day.      (t)  Coles  v.  Tre  co- 
thick,  9  Vez.  jus.  249.    (u)  3  Burr.  1921. 


want  of  a  signing  by  the  defendant  himself,  or  by  an  agfent  properly 
authorised  by  him,  was  the  reason  of  the  judgment  of  the  court  in  his 
Tavour. 

These  cases,  with  a  distinction  between  sales  of  land  ancf  goods, 
suppose  the  efficacy  of  the  signature  of  one  of  the  parties,  without  that 
^  «yf  the  other  to  bind  the  person  signing ;  a  doctrine  recognised  express- 
ly in  chancery  in  the  case  of  Setdh  «.  Slade.*  But  arc  we  .to  hold, 
that  the  buyer  is  bound  by  sdch  entry  of  his  nkme  by  the  auctioneer^ 
without  also  understanding  that  the  seller  is  become  bound  at  such 
stage  of  the  transaction  to  the  buyer  ?  Or  are  we  warranted  in  conclud- 
ing, that  the  name  of  the  seller  is  sufficiently  signed  by  being  printed  on 
the  particular  of  sale  ?  The  knot  in  which  these  and  sottie  other  diffi- 
euHies  hmne  entangled  this  question,  miiy  be  cut  by  adopting  the  opU 
mon  of  the  Judges  in  Simon  v.  Motivos,  and  understanding  it  as  ex- 
tending to  sales  of  land  as  well  as  of  goods  ;  it  is  not  likely  to  be  un- 
loosed by  the  midtiplication  of  artificial  distinctions.  A  line  of  some 
bre'^th  should  be  taken  in  deciding  questions  upon  a  law  framed  for  the 
ptevention  of  fraud  and  perjury,  and  for  promoting  honour  and  certain- 
ty in  the  transactions  of  property. 

(57)  And  a  verbal  ajpreement  between  the  solicitors  of^  a  mortgagor 
sad  mortgagee,  the  latter  of  whpm  had  filed  a  bill  for  a  foreclosun?. 
and  for  the  ssk  of  the  estate  and  payment  of  the  principal  debt^  in- 

•  7  Vea,  jun.  2«5. 


en.  8*  Contracts.  H5 

m 

'Without  dhrtuiyng  it,  if  was  held  at  nuiftfiui^  bf  Tiord  Ch.  J. 

Efre^  that  it  would  not  do  as  to  land.  Why  not  ?  the  form  of  the  two 

clatMet  is  not  the  same  ;  but  the  terms  as  to  the  memorandum 

*are  exactfy  the  same.    The  case  was  followed,  eertatnly  with-     *  [  116] 

out  much  argument  or  discussion  upon  the  bench,  according  to 

the  report,  in  Walker  v^  Coostable.'*(x)  After  such  an  ophiion 

from  such  a  /nan,  with  so  much  appearance  of  reason  on  his 

side,    this  point,  though  in  the  case  above  referred  to,   and 

again  in  Uuckmaster  v.  liarrop,(y)  it  was  taken  to  be  settled, 

Jcntk  hardly  be  lead  to  be  at  rest* 

Second  prelimtnary  topic*-«On  the  second  head  of  inquiry 

into  which,  at  the  beginning  of  this  chapter,  the  gencnd  coosi-  sideration  m 

deration  of  the  objects  of  the  4th  and  17th  sections  of  the  statute  ^    integr|l 

was  proposed  to  be  divided,  much  will  not  be  neoesaary  to  be  greero«nt 

said.     It  has  already  been  sullidently  shown,  that  the  Written  ™<"^  ^  «^ 

pressed  in 
ttgreennent  or  memorandum  roust  set  forth  distinctly  the  terms  ^vnting. 

of  the  contract  or  promise,  ehher  by  its  own  contents  and  expres- 
sion, or  by  direct  reference  to  something  extrinsic,  which  may  ren- 
er  it  intelligible  and  certain.  By  the  resolution,  however,  of  the 
jud.^esof  the  court  of  King's  Bench,  in  a  very  late  case^z)  it  has 
been  decided,  not  to  be  enough  that  the  terms  of  the  agreenient  or 
contract  are  expressed  iii  writing,  but  that  it  is  also  necessary, 
that  the  condderation  upon  which  it  was  supported  as  a  good  ' 
agreement  at  common  law,  should  be  set  forth  in  writing. 

Tuis  dedsioa  appears  principally  to  affect  those  promises 
which  come  under  the  2d  and  3d  clauses  of  the  4th  section,  via. 
the  personal  undertaking  of  an  executor  or  administrator,  to  an- 
swer for  the  debt  of  his  testator  or  intestate,  and  the  spedal  pro- 
mise to  answer  for  the  debu  default,  or  miscarriage  of  another. 
The.other  contracts,  regarding  sales,  and  bargains,  and  mar- 
nage  provisions,  do,  for  the  most  part,  of  necessity  express  or 
import  the  consideratioo  by  which  they  are  moved  ;■  but  a  written 
undertaking  by  an  executor  to  pay  his  testator^s  debC>  without 

<»)  1  Bos.  et  PulL  306.    (j)  7  Vea.  jun.  344.    (a)5  East  IQ, 
Wsritsrsi' 


terest,  and  costs,  was  permitted  to  be  established  by  evidence,  as  not 
being  within  the  purview  of  the  statute.  3  Bro.  C.  R.  334^  Cox  «. 
Feelc*  in  appeal  fiom  the  RoUs. 
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mendon  of  any  superadded  motive  *pcTBonaI  to  himself  iniports 
only  the  consideration  of  his  duty  as  executor,  nnd  the  promise 
whkh  arises  from  it  will,  of  course,  only  be  measured  by  the  ex. 
tent  of  the  conuderation.  A  pronoise  in  writing  to  pay  the  debt 
of  another,  if  no  special  conaiderjiiion  moving  from  the  partf 
'  promised  is  expressed,  imports  no  conuderatiun  at  nil  in  itself  j 
for  there  is  nothing  of  reciprocity  supposed  by  the  biU'e  transac* 
floo.  The  judges,  according  to  the  report,  founded  their  de. 
(iuon  upon  the  extent  and  cogency  in  law  «f  the  word  *  agree- 
ment,' used  in  the  4th  secttoo  of  the  statute,(SB)   and  thereby 


n)tt,  A*«*M-**-^» ''^  (58)Theword  '  sgreement'  does  not  occur  in  the  irth  icction,  re- 
faJi  t^^^^f^'-  '*'*■  S*^'"?  *"  contrtct*  for  the  e*Ic  of  goods  for  the  price  of  IW.  or  up- 
^^Z_,,  >!.*/*►•'<>»*'  "ww^'i  but  the  words  are, "  th«t  •om*  iwre  or  «i«n»™ndiun  in  miting 
a^  t'^ttKri-'  ■  P-  ^  'of  the  btrgain  be  iqade  and  signed  by  ihe  panic  ■  to  be  charged  by  the 
f%,/Xl  contract,  or  their  agents  t^iereunto  lawfully  authorifed."    Therefore,  in 

Egertoa  «.  Matthew^  6  East,  SU7,  determined  lince  Wain  «.  Warltera, 
in  the  King's  Bench,  which  was  a  case  governed  altogether  by  the  ITth 
clause,  it  was  clearly  held  that  it  was  not  neceaaury  that  the  writing, 
to  be  efieetnal  within  that  clause,  should  let  furlli  the  consideration.  A 
case  very  imptHtant  in  its  conKquences,  ai  it  inpliei,  that  had  the 
word  in  the  17th  section  been  *  agreepient'  instead  of  '  note  or  meniO' 
randuiD,*  the  plaintiff  iquat  have  been  noniuited  for  want  of  a  consi- 
deration sufficiently  exhiWil«d  in  writing,  which  was  ai  follows  :  '  We 
agree  to  give  Mr.  Egertoo  ISi^.'perlb.  for  thirty  bales  of  Smyrna  cotton, 
cllftomary  allowance,  cash  3  per  cent  as  aoon  as  our  ceni(icate  is  cani< 
plele.  Signed  by  the  defendants  the  buyers."  The  writer  hopes  for 
pardon,  if  with  great  deference  he  submits  that  there  is  a  considera- 
tion for  the  proinise  plainly  stated  in  this  writing.  So  much  money  is 
to~be  paid  for  such  goods.  This  was  the  consideration,  and  this 
-was  stated.  But  this  seems  to  be  now  considered  as  not  sufficient  ) 
and  it  is  implied  in  the  case  just  cited,  that  the  instrument  itself 
where  the  case  is  witl^in  the  4th  section,  should  import  and  compre> 
hend  in  itself  a  perfect  mutuality  of  obligation,  otherwise  the  oAo/r 
agreement  is  not  to  be  considered  as  being  in  writing.  ,  And  according 
to  this  doctrine,  under  that  section  of  the  statute,  both  partiea  in  most 
cases  must  sign  the  instrument,  otherwise  the  full  ^nsideration  for  the 
signing  by  the  party  charged,  will  not  appeai'  upon  the  instnunent  it- 
self; a  doctrine  rising  greatly  above  the  level  of  antecedent  opinion* 
and  autliorities.  See  Cottonv.  Lee,  cited  in3Bro.  C.  R.  564,  Cole 
man  v.  Upcot,  5  Vin  537.  BuckhouHe  v.  Crosby,  a  Eq.  Ca.  Abr.  33,  pi, 
^  Seton  V.  Slade,  7  Vei.jun.265.  Fowle  «.  Freeman,  9  Vez.Jun.  351, 
|Ad  what,  underthis  doctrine,  if  it  be  the  doctrine,  i«  to  become  of 
the  authorities  giving  an  effect  to  letter*  equivalent  to  agree)n«nu.ir  < 
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required  to  be  *in  writing;  wbkh  they  were  of  opmion,  must  be  , 

understood  as  includiog  the  idea  of  whatever  was  constituent  of 

its  legal  efficacy.    They  considered  it  as  implying  the  tassent  of    t  [  1 19  ] 


Wun  «.  Wiurlten  g^s  only  the  length  of  deciding  the  neceisity  of  stat- 
ing the  consideration.  But  when  coupled  with  the  succeeding  case  of 
£gerton  v.  Matthews,  the  court,  by  these  adjudications,  seems  to  say, 
that,  as  by  an  agreement  must  always  be  understood  the  assent  of  two 
or  more  minds,  reciprocally  expressed  and  mutually  binding,  and 
which  must  hm  so  complete  and  certain,  that  eaeh  pAvty  may  have  an 
action  upon  it,  an  instrument  to  perfected,  is  necessary  to  satisfy  th« 
4th  section  of  the  statute  of  frauds. 

The  judgment  in  Wain  «.  WarHers  must  be  understood  to  rest  whoU 
ly  upon  the  signification  and  force  of  the  word  agrennentt  in  legal  un- 
derstanding :  ikit  the  consideration  must  be  regarded  as  integrally  in- 
corporated fnth  the  very  idea  and  definition  of  the  term  agreement,  to 
distinguish  the  principle  of  this  case  from  the  rule  in  respect  to  all 
other  esses  of  consideraticm,  wherein  the  unilbrm  course  of  the  courts 
has  been  to  admit  paroh  and  extrinsic  eridence  of  its  existence  and 
quality.    It  has  always  been  held,  indeed,  that  the  use  and  intent  of  sn 
instrument  must  not  be  raried  or  contradicted  by  parol )  and  that  there- 
fore  it  cannot  be  averred  against  the  indentures  made  for  declaring'the 
uses  of  a  subsequent  fine,  recovery,  or  other  assurance,  that  after  the 
indentures,  and  before  the  assurance,  it  was  settled  by  mutual  agree- 
ment, that  the  assurance  should  be  to  other  uses.    See  the  Countess 
of  Rutland's  case,  3  Rep.  36.  a.    But  it  has  always  been  considered^ 
that  in  respect  to  evidence,  there  is  a  great  difference  between  use  and 
consideration  /  for  if  no  particular  consideration  is  specified,  any  consi- 
deration may  be  shown  by  evidence  ;  and  even  where  a  fine,  feoffment, 
or  conveyance,  is  made  upon  an  cai^m  consideration,  a  man  may  aver 
by  word  another  consideratlbn,  provided  such  other  consideration  is  con- 
sistent with  the  consideration   expressed     Cromwell's  case,   2  Rep. 
76,    a.    Thus  too,   in   Mildmay's   case,  1  Rep.    176^  a.    it  il  said, 
that  if  a  man  by  deed  indented  and  enrolled,  according  to  the  sta- 
tute, for  divere  good  considerations,  bargains,    and  sells  his  land  to 
another  and  his  heirs,  the  deed  is  inoperative,  for  no  use  can  be  raised 
upon  such  a  consideration  ;    but  the  bargainee  in  such  case,  msiy  aver, 
that  money,  or  other  valuable  consideration,  was  given,  and  if  the 
truth  be  such,  the  bargain  and  sale  shaU  be  good,  for  which  was  cited 
the  case  of  Villers  v.  Bearaont,  which  went  be}t>nd  it,  for  in  that  cas^, 
a  particular  consideration  was  expressed,  yet  an  averment  and  proof 
was  made  of^another  consideration,  consistent  with  the  consideration 
expressed.    Where,  indeed,  a  consideration  is  expressed,  no  other 
consideration,  which  is  contradictory  to  it,  can  be  proved  ;  whereof  an 
example  4f  given  at  the  end  ot  Bedell's  case,  7  Rep.  S9.  b ;  as,  if  » 
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two  or  more  mindft,  and  that  the  consideration  was  involved  in 
this  reciprocity  between  the  partieSf  whioh  reciprocity  ought} 
therefore^  to  appear,  or  the  whole  agreement  could  not  appear  ; 
.  that  the  consideration,  in  a  word,  was  an  integral  part  of  the  con- 
tract, and  not  lying  in  averment  or  parol  testimony. 

The  counsel  for  theplaintiffinsbted  that  the  consic^eratiao  was 
a  matter  of  fact,  and  among  the  rea  ge9t£^  by  the  averment  and 
proof  of  which  the  instrument  was  not  contradicted  or  varied, 
but  aiBrmed  and  corroborated.    To  maint^  their  aide  of  the 

*[  1201  ^tt^^^o^  ^t  seemed  incumbent  upon  *them  to  show,  tliat  the 
condderation  of  an  agreement  was  no  essential  part  of  its  consti* 
tution,  but  a  matter  connected  with  the  act  of  contracting  by  an 
accessory  and  circumstantial  relation.  Which  argument  the 
court  repelled  by  answering  in  substance  as  follows :  viz.  the 

^  terms  of  the  agreement,  it  is  allowed*  ought  to  be  in  writing  ;  if 

there  was  no  consideration,  the  agreement  was  of  no  avail  in  law.; 

if  there  was  one,  it  was  necessarily  an  ingredient  in  the  terms  of 

the  agreement,  since  the  true  notion  of  a  legal  consideration  is 

not  a  personal  collateral  inducement,  by  which  a  party  is  privately 

influenced,  but  a  benefit  or  loss  in  the  mutual  understanding  and 

<:ontemplaUonof  both  the  parties.  & 

Third  preliminary  topic.*— With  respect  to  the  signing,  which 
That  the  ute-  .  _   ,  .  o  ,. ,  i       ■  m 

ral    act    of  13  one  of  <he  consutuents  of  a  valid  agreement,  under  the  4th 

silking   the  ^^^  17^  actions  of  the  statute,  (and  which  b  the  tlurd  head  of 
name  is  not  .,  ,•,...         ^,.»  1  «. 

always  ne-    inquiry  proposed  at  the  beginning  of  this  chapter  to  be  treated 

cessary.  q^j  ^^  seems  proper  to  observe  in  the  first  place,  that  the  literal 

act  of  subscribing  the  name  is  not  always  judged  necessary 'to 
satisfy  the  requisition  of  the  statute  in  this  particular.  It  is  true, 
indeed,  that  in  the  case  of  Bawdes  v,  Amhurst,(a)  Lx)rd  Chan- 
cellor Cowper,  after  stating  that  he  had  always  been  tender  of 

(fl)  Prcc.  in  Chan.  402. 


father  by  deed  indented,  in  consideration  of  100/.  paid  by  t&e  son,  co- 
venants to  stand' seized  for  the  use  of  the  son  ;  there  no  use  shall  be 
raised  to  the  son,  unless  the  deed  be  enrolled,  according  to  the  stat.  ST 
Hen.  8,  c.  10.  An  attention  to  which  distinction  between  evidence  of 
a  contradictory,  and  of  a  new  or  additional  but  t<miUtent  consideratioa 
reconciles  and  explains  the  case  of  Clarkson  v.  Hanway,  2  P.  Wms. 
203»  which  was  nearly  the  same  in  circumstances  with  the  exao^le  pttt|in 
BedelFs  case  as  abovementioDed- 


i 


\ 


c  H .  S.  Contracts.  ISO 

laying  open  that  wiae  and  just  provisioo  -which  the  Pitfliiiiieiit 
had  madet  declared  that  he  knew  no  case  where  an  agreement^ 
though  it  were  all  written  with  the  party's  own  hand»  had  Ixca 
held  sufficient^  unless  it  had  been  likewise  signed  by  the  partf^ 
and  that  the  party^^  not  sig^ning  it,  was  an  evidence  that  he  ^  • 
not  think  it  complete,  but  had  left  it  &»  an  after  consideralSoiiy 
and  might  afterwards  make  aheradona  or  additions  to  it.  The 
case;  however^  was  not  decided  on  the  insufficiency  of  the  sign- 
ing, but  on  the  imperfect  state  of  the  document  which  was  offer- 
ed as  the  agreement,  and  which  consisted  only  of  prepantfory 
*heads  for  a  aetdement  into  which  the  prc^poaals  on  each  sidts  had  *  [  1!2 1  ] 
been  digested  by  the  solicitor. 

But  in  Welford  v.  fieazeley<6)  Loid  Hardwicke  denied  the 
general  doctrine  laid  down  in  fiawdes  v.  Amhurst,  though  he 
agreed  with  the  particular  reason  of  the  judgment ;  observingi 
tint  there  had  been  cases  where  a  letter  written  to  a  man'si  own 
agent,  setdng  forth  the  terms  of  an  agreement  as  concluded  by 
him,  had  been  deemed  a  signing  within  the  statute*  And  it  HeUlbyLord 
seems  to  have  been  his  Lordship's  clear  opinion,  as  may  be  col*  Hardwicke 
lected  from  this  and  other  cases,  that  it  is  not  neifessary  that  the  cemary  that 

identical  agreement  slK>uld  be  signed,  but  that  if  the  agreement  ^^  identicU 

,  ...  .  aiifreemcnt 

or  contract  is  acknowledged  by  a  letter  signed,  the  statute  is  sa;*  should  be 

tisfied.     And  this  was  the  result  of  Tawney  v.  Crt^wther^ff)  »«gn«d ;  but 
tiualified,  however,  as  I  apprehend,  by  this  distiiiction— 4hat  if  the  contraet 
the  agreement  itself  is  unsigned,  the  letter  referring  to  it  should  {*j^^ju^" 
demonstrate  an  intention  to  be  lx>und  by  the  agreement  accord-  letter  sign- 
ing to  the  terms  contained  therein,  or  if  any  other  terms  are  con*  ®^ 
tained  in  the  letter,  such  letter  should  be  decided  in  itn  expres-* 
uon.(59)  But  the  bare  writing  an  agreement.wr/A  <me*9  own  hand^ 
is  notof  Jtself  equivalent  to  a  signing,  according  to  Lord  Mac- 
clesfield, in  Hawkins  v,  Holmes^c/)   who  seems,  however,  to 
have  entertained  stricter  sentiments  on  the  geiferal  doctrine  than 
appear  to  have  betn  adopted  in  later  cases. 

{b)  3  Atk.  503.      (c)  3  Bpo.  Ch.  R.  3ia      {d)  1  P.  Wms.  770. 


(59)  Sat  if  a  ktter  is  intended  only  to  be  carried  into  execution,  by  a 
W)te  IbramI  instniment,  it  Mems  there  is  no  Uau  pemtenti^.  Decrees 
have  been  founded,  says' the  Master  of  the  Rolls,  in  Fowle  v.  Freeman, 
9  Yes.  jun.  365,  upon  letters  and  proposals  ntver  intended  at  the  tine 
to  be  a  complete,  final  agreement. 


121 


Contracts. 


tocic.  I4 


ticity  to  the 
whole   in- 
strument, 
and  not  as 


purposes 
•  [  122  ] 


The  place  of  The  place  of  the  signature  seems  not  to  have  been  regarded  a» 
ture  not  cs-  o*  much  im[K>rtance.  If  the  name  is  msertedin  any  Jwirt  of  the 
^runt?^ '"""  *"^^^"^^"^  "  ™ay  o^m.^  as  a  sigmng,  under  the  statute  of 
If  the  name  frauds,  but  then  it  must  have  been  inserted  for  •the  clear  and 
iJiy"  where,  ^^^^  purpose  of  giving  authenticity  to  the  instrument.  Thi» 
it  is  suffici-  has  been  often  held  in  respect  to  wills,  as  where  a  testator 
hmust'l^^^"  *^^*^*  ^"* :  "  I,  A.  B.  do  make  this  my  last  wiU  and  testament/' 
insertedwith  and  omits  to  subscribe  his  name,  the  will  is  considered  as  suffi- 
^ve^ruthen-  ^^^^^^  signed.(0  And  Lord  Eldon,  in  the  late  case  of  Coles 
f.^Sfv  ♦«  tK^  V.  Trecothic^/)  bbserved,  that  if  such  was  a  sufl&cient  signature 
in  a  will  devising  lands^  it  was  very  difficult  to  say  upon  what 
ground  such  a  signature  should  not  constitute  an  effectual  aeree- 

appiicable  to  ^^ij  ■  -.,        ..  . 

particular       ^^^  **  ^^  **"^*  ^  8^^®  5  ^^ic^^  opinion  his  Jordship  had  before 

iritimated,  when  he  sat  as  chief  in  the  court  of  Common  Piea8.(^} 
That  this  would  be^  virtually  a  stgnatur^,  was  thought  by  the 
barons  in  Stokes  v.  Moore  eiUx.  a  case  determinedin  Serjeant's 
Inn  Hail,  in  1786,(A)  who  admitted,  that  if  the  name  had  been 
inserted  in  that  case,  with  a  view  of  giving  authenticity  to  the 
whole  instrument,  it  did  not  much  signify  in  what  part  of  the  in- 
strument it  was  found ;  and  in  the  md  firiua  case  of  Knight  v. 
Crockford,(«)  the  same  point  was  so  ruled  by  Ch.  j!£yre.(60) 

In  Stokes  v.  Moore^  above-mentioned,  the  defendant  Moore 
was  called  upon  by  the  defendant  to  name  a  person  to  fprepare 
the  lease.  Moore  named  one  S.  for  that  purpose,  and  wrote  cer- 
tain  instructions  for  the  lease  in  the  following  words :  ^  The 
lease  repewed — Mr.  Stokes  to  pay  the  King's  tax,  and  als6  to 

.  (e)3  Lev.  1.  Levayne  W.Stanley,  3  Lev.  86.  Hilton  «.  King,  and 
see  Yin.  tit.  Der.  (N.  7,)  (/)  9  Vez.  jun.  249.  {g)  2  Bos.  ct  Pull. 
238.  Saunderson  «.  Jackson.  (A)  1  P.  Wms.  edit.  Cox,  770,  n.  (i)  1  Esp* 
Ni.  Pb.  Ca.  190. 
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(60)  Nor  does  it  make  any  difTerence,  if  the  party  who  has  thus  for- 
mally written  his  own  agreement,  beginning  it  with,  *<  I  A.  B.  Stc.** 
leave  a  pla^e  at  the'  bottom  for  his  signature,  and  neglect  to  subscribe 
his  name ;  and  yet  in  such  a  case,  as  was  observed  by  Lord  Eldon,  in 
Saunderson  v.  Jackson,*  it  is  impossible  not  to  see  that  the  insertion 
of  the  name  at  the  beginning  was.  not  intended  to  be  a.  signature,  uhd 
that  the  papjer  was  meant  to  be  incomplete  until  it  was  further  signed* 
And  see  the  same  point  in  Fowle  v.  Freeman,  9  Vez.  351. 


*  2  Bos.  et  Pull  338. 
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^y  Moore  24/.  a-ycar,  half-yearly — Mr.  Stokes  to  keep  the 
house  in  -good  tenantable  rep>air/'  &c.  And  the  question  was, 
whether  there  was  a  sufficient  signature^  as  Moore  had  written 
his  own  name  in  the  body  of  the  instrument.  The  barons  dis- 
missed the  bill,  and  one  of  the  gprounds  fot  the  dismission  was, 
that  it  could  not  be  imagined  that  a  name  inserted  in  the  body  of  * 

an  instrument,  and  afifi&cable  to  fiarticuldr  fmrpo^esj  could  amount 
to  such  an  authentication  as  the  statute  required. 

It  is,  therefore,  an  such  questions  to  be  considered,  what  the 
object  of  the  instrument  is  ;  for  the  insertion  of  the  name  must  t 
be  always  governed  thereby  ;  it  must  also  appear  that  the  writer 
had  the  whole  object  of  the  instrument  in  prospect,  when  he 
wrote  his  name,  and  that  the  instrument,  or  writing,  was  com- 
pleted by  one  simultaneous  act. 

It  is  upon  the  above  principles  that  Lord  Hardwicke  appears  ^h^  Birnvtkr 
to  have  determined  the  case  of  Welford  v.  Beazeley^it)  in  which  •»  a  witness, 
it  was  held  by  him,  that  the  signing  as  a  witness  was  a  sufficient  ledire  of  the 
signing  within  the  statute,  so  as  to  affisct  the  testator  with  a  lia-  contenta,  a 
bility  under  the  agreement,  as  far  as  the  contents  thereof  de-  sigtiinrwitht* 

pended  upon  his  acts  fqr  their  effect ;  provided,  that  at  the  time  ***  ^«  ^^\ 

tute* 
of  attesting,  he  was  well  acquainted  with  the  contents ;  which 

knowledge  of  the  contents  is  a  matter  of  fact,  proveable  by  parol 
evidence.(64)  It  was  observed  by  the  present  Chancellor,  in  com- 
menting upon  this  case,  that  although  it  is  true,  that  where  a 
party,  or  principal,  or  person  to  be  bound,  signs  as,  what  he 
cannot  be,  a  witness,  he  cannot  be  understood  to  sign  otherwise 
than  as  a  prindpal ;  yet  that  the  decision  in  Welford  v.  Beaxeley  . 
went  upon  the  assumption  of  the  fact,  that  the  intention  of  the 
party  there  *  was  not  to  sign  the  instrument  as  an  agreement,  that  ^  ^  , « 
was  to  be  landing  upon  her.  The  truth  is,  she  was  not  named  as 
a  party  to  the  instrument,  but  it  specified  certain  acts,  which  it 
concerned  her,  and  her  only,  to  perform,  snd  her  signing  as  a 
witness,  with  a  perfect  acquaintance  with  the  contents,  had  the 
effect  of  acknowledging  and '  adopting  the  agreement ;  and  by 

(*^lVez.6.    1  Wils.  lia  S.  C. 


(61)  See  the  civil  law  doctrine  on  this  head,  in  Menochius  de  Pr*' 
sampUonibus,  lib.  3,  prxs.  66,  nunii  24,  eteeq. 


O 


the  language  used  in  that  case,  by  Lord  Hai^dwicke^  ve  percenr^ 

clearly,  that  It.  was  opon  this   more  general  principle}  ti^at  be 

meant  to  ground  his  4ecision  «f  the  case* 

Held  tuffi-         According  to  Mr.  Maddox,  in  arguing  the  case  of  Whitchurdi 

Svt'ti.e       *.  BevKH(0  U  see9U  for«wly  to  have  been  *hoogi.t  nece«*.y 

jparty  citarg-  that  both  parties  must  sii^  an  agreement*  or  it  would  be  binding 
ed»ifthein-  ...  «  .         ,        .      ,        .... 

strument  is     m>on  neither  in  equit^r.     But  to  show  HiAt  tlie  doctrine  m  this  re- 
only  signed    spect  had  been  changed^  that  learned  gentleman  cited  a  case  of 
Cotton  17.  Lee,  which  was  decided  before  the  Lords  Commis-i 
y      sioners  in  1770,  wherein  it  was  held  sufficient,  if  only  the  party 
to  be  charged  had  signed  ;  and  he  observed,  that  the  same  had 
also  beexi  determined  in  the  JLxchequer.(6 1 ) 

There  may  be  cases  too,  as  it  is  conceived*  in  which  -the  sig- 
nature of  one  of  the  parties  may  be  bmding  upon  both ;  a9 
V  where  a  bill  is  filed  for  a  speolfic  performance  of  an  agreementf 

signed  only  by  the  defendant,  the  .plaintiif  ac<}uiesce$  by  his  ap- 
plicalkiD  for  relief,  in  all  the  terms  of  the  instrument  which  are 
teguired  to  be  performed  by  him.(m) 
It  seems  a  ^^  appear^  according  to  the  Chief  Justice  in  Saundersod  v. 

printed  naaie  JacksontCn)  that  where  a  man  has  been  in  the  habit  of  piintinj' 
Solent  stgna*  instead  of  writing  his  name,  he  may  be  said  to  sign  by  liis  print* 
ture.  ed  iiaiike ;  and  on  this  gvound,  a  tnadeamai/s  bill  of  ^parcels,  in 

*-  -*  which  the  vendor's  name  was  printedi  was  there  deemed  to  bc^ 
though  not  the  contract  itself,  yet  a  anflicient  wue  or  mevwran^ 
dum^  in  writing,  of  the  contract  m^gv£d  by  the  party.  It  is  to  be 
observedt  however,  that  in  the  pase  last^mentioned^  the  judg* 
jKient  did  not  rest  upon  that  point  alone,  as  there  was  a  subsequent 
letter,  written  by  the  vendor  to  the  purchaser,  acknowledging^ 
tiie  sale,  and  which  was  judged  capable  of  operating,  together 
W4th  the  bill  of  parcels,  so  as  to  make  out  in  conjunction  an  un- 
doubted compliance  with  the  17th  section  of  the  statute  of 
i^auds.  And  this  last-mentioned  case  is  an  illustration  of  some 
'  ^  (the  principles  above  stated,  particularly  that,  if  by  ^vjiting  Ids 
name,  the  party  does  Jiot  mean  to  sign  the  contract^  yet  if  bo 

(0  2  Bro.  Ch.  Ca.  564.  .(mD  Q^vensv.  Panes,  %  Vez.  83.    (n)  3  Bos. 
et  Pull.  238.        . 

— pJ-,-iC . / 

(61)  The  same  point  was  so  decided  in  the  case  of  WattOB  v>  P;t^ 
about  7  years  after  the  making  of  the  statute*  3  Ch.  Ca.  164. 


» 

I 


neafM  to  ftckilowMgecir  admkito  aotbemieitf,  it  is  » 
wiigma^  to  Mfil  itelntcBtioD  of  the  statute. 


PART  IL 

Cit  /A^  Fourth  Qau9etfthe  Fourth  Section^  reapecting  ContmetMf 

or  StUea  of  Lands^  (TV. 

AS  it  has  beeo  tboaght  pfoperin  thk  tmrtise  nat  toprosecuto 
the  conaicteration  of  the  sccdoos  in  the  orcicr  in  which  they  occur 
in  the  Act}  but  in  an  order  more  silked  to  the  connexioB  be*' 
tween  the  siibjccu  themsdves;  so»  in  treating  of  those  sectiolis 
which  are  spGt  Into  distinct  objects,  the  same  privilege  win  be 
used  in  handiing  them  in  a  succession  more  agreeable  to  the  na* 
tnra]  procedure  from  generals  to  particulars,  and  best  cakufateA 
to  save  repetition.  In  pursuance  of  this  method,  the  4th  clause 
of  the  4th 'Section,  winch  makes  writing  essentiid  to  a  coo* 
tract  or  sale  of  lands,  hath  been  taken  first  into  consideratioa ;  ift 
respect  to  which  soihe  gfneral  questions  first  offer  themselves. 

*The  statute  declares  that   **  no  action  shall  be  brought  to    •  r  ^^^  -% 

charge  shy  person  upon  any  contract  or  sale  of  lands,  tenements^   ' 

or  hereditaments,  or  any  interest  in  or  concerning  the  same,  un« 

less  the  agreemeifit  upon  which  such  action  shall  be  brought  shal 

be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 

<3fr  some  other  person  by  him  thereumo  properly  authorised.'*—* 

In  which  dause  we  are  first  naturally  led  to  consider  the  wordii 

which  descrH)e  the  mbject  matter  of  the  contract.     By  whicli 

words  the  operatioix  of  the  clause  is  clearly  confined  to  real  pn^ 

perty,  or  an  interest  out  of  or  relating  thereto.    And  It  seema» 

that  a  thmg  annexed  to  the  land,  if  contemflated  as  severed 

therelroi^f  and  so  comrerted^  in  the  view  of  the  forties,  into  a 

substantive  chattel,  is  not  within  this  provisieA.      A  chattel,  in* 

deed,  whieh  is  only  allbted  to  the  freehold^  has  e^dently  but  sn  ThinM  oa* 

accidental  connexion  with  it ;  and  if  gromng  timber  in*  grass  be  .mwing'im. 

the  subject  of  the  contract,  though  they  accompany  the  estate  on  the  fi-ee- 

in  the  freehold  until  they  are  disannexed^  or  severed*  yet  when  regmrded  as 

sold  in  pi^pect  of  such  separation,  it  is  in  the  contcnyiation  of  ^^^^Vljf 

the  parties  a  bare  chattel ;  and  I  conceive  that  as  to  this  poiuti  piospect  of 
/  ^  their 
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• 

though  not  OB  some  other  questions^63)  it  is  amat^ter  of  iiKUfrer* 
ence  whether  the  subject  grows  spimtaneously)  or  is  planted  and 
cultivated  by  the  hand  of  inan.(o) 
Oftheexten-       But  when  things  affixed  to  or  passing  with  the  freehold  are  sold 

sion  of  the  ^.^^  ^^^  ^^^   ^j^^    clearly  fall  within  the  4th  section  of  the  sta- 

worda    used  '        ^  ' 

in  this  clause  tute.     It  need  scarcely  be  added,  that  all  freehold  rents,  of  what- 

to  express  ^ygp  denomination,  are  within  the  operation  of  this  clause  ;  the 
of  its  appli-  words  of  which  are-u<<  upon  any  contract  or  sale  of  landsr  tene- 
cation.  ments,  or  hereditumehts,  or  any  intereat  in  or  concerrdng  them  ;** 

^nd  even  if  th<s  words  in  italics  had  been  wanting,  the  word  tene- 
ii^ent9  would  have  included  renta^  as.  it  has  been  held  to  do  under 
the  section  respecting  the  attestation  *of  wiUs.(/)}  A  share  of 
•  [  127  ]  "the  new  River,(y)  is  clearly  enough  a  species  of  property  affect- 
ed by  this  clause,  and  I  presume  it  can  as  little  be  doubted,  that 
it  extends  also  to  shares  in  canal  navigations,  and,  in  general,  to 
all  descriptions  of  tolls.  The  word  '  tenemental  indeed,  has  in 
law  so  extensive  an  import,  that  it  may  be  questioned  whether 
the  superadded  words  in  this  clause  of  the  statute  has  enlarged 
the  operation  of  the  statute.  It  was  the  only  word  which  the 
statute  of  Westminster  2,  otr  13  Ed.  1,  cap.  1,  de  donis  condition^ 
.  afibusf  used  in  expressing  the  subjects  of  its  provisions.  And 
Lord  Coke,  in  spealung  of  the  statute  de  donU^  observes,  that 
the  word  tenement  therein  includes  not  only  all  corporate  inheri- 
tances, which  are  or  may  be  holden^  but  also  all  inheritances 
issuing  out  of  any  of  those  inheritances,  pr  concerning,  pr  an- 
nexed to,  or  exerciseable  within  the  same,  though  they  lie  not 
ifi  tenure  ;  as  rents,  estovers,  conimons,  or  other  profits  what- 
soever, granted  out  of  lands,  or  uses,  offices,  or  d^nities,  which 
concern  lands  or  certain  places,  and  these  niay  all  be  entailed 
lyithin  the  statute,  because  tliey  savour  of  the  realty.  Such  things 
too,  whereof  a  wife  is  dowable,  as  the  pn>fi^s  of  a  stallage,  mar- 
«  ket,  or  fair,  a  dove-house^  or  piscary,  which  haye  no  connexion 
with  the  soil,  as  also  a  presentation  to  an  advowson,  tithes,  the 
profits  of  courts,,  fines,  i^id  heriots,  seem  all  to  be  included  with- 
in the  compass  of  this  clause  of  the  statute. 

(o)  1  Lord  Raymond,  182,  per  Treby,  Ch.  J.  and  see  1  Bos.  et  Pull. 
39r,  Poultcp  V.  Killengbeck.    (/»)  2  Vez.  jun.  232|.     (7)  2  P.  Wms.  127, 
'    Drybutter  v.  Bartholomew. 


(62)  As  on  a  quctoUon  of  tiUe  to  emblements. 
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The  three  general  questions  treated  of  in  the  first  part  of  this 
chapfeeri  have  anticipated  a  great  deal  of  observation  on  this  par- 
ticular  clause  of  the  4th  section  ;(63)  and  little  else  *seems  to  •  r  13$  1 
remain  for  me,  on  this  subject,  but  to  review  the  cases  of  part 
performance,  which  have  tended  so  much  in  tcourts  of  equity  to  f  [  139 
etrcum^cribe  the  operation  of  the  statute,  and  those  wherein  the- 
much  agitated  question  occurs,  concerning  the  pleadings  and 
jurisdiction  of  these  courts,  as  coercing  the  consciences  of  the 
parties,  in  respect  to  the  confession  and  discovery  of  the  agree* 
ment. 


(63)  The  introductory  chapter  on  the  general  question  at  to  the  ad- 
missibility  of  parol  eridence,  and  that  which  succeeded  on  the  doctrine 
of  declared  and  implied  trusts,  have  also  greatly  alleviated  the  pres- 
sure of  this  present  part  of  my  subject.     All  implied  trusts,  we  have 
seen,  are  abov^  the  controul  of  the  statute,  and  wherever  the  implica- 
tion of  a  trust  appears  to  the  courts  of  equity  as  nepessary  to  defeat  the 
contrivances  of  fraud,  whether  the  subject  matter  of  the  deceit  be  real 
or  personal  estate,  the  impediments  of  the  statute  are  made  to  give 
way  to  the  paramount  exigency  of  substantial  justice.     We  may  ob« 
serve,  too,  in  general,  that  the  courts  of  equity,  in  the  construction 
and    application  of  the  statute,  have  always  been  tenacious  of  matters 
of  jurisdiction  ;  the  statute  itself  having  given  an  example  of  the  re- 
gard of  the  legislature  to  the  constitution  of  these  courts,  in  the  excep- 
tion which  it  has  made  of  implied  trusts,  by  the  8th  section.    On  the   Vf^'t-uu 
same  principle,  all  equitable  liens  are  out  of  the  statute  ;  aod  thus  a  Uens  and  de- 
deposit,  for  the  performance  of  a  written  agreement,  though  there  be   posits  are  out 
no  writing  by  which  such  deposit  is  declared  to  be  a  security,  is  not  ^     ^^        "^ 
within  the  purview  of  the  statute,  as  was  held  in  the  case  of  Hales  «. 
Vanderchem.*    And  according  to  the  doctrine  of  the  court  of  Chancery, 
a  deposit  of  deeds  entitles  the  holder  to  have  his  security  perfected  by 
a  regular  assignment,  conveyance,  or  sale.    Thus,  in  Russel  v.  Russel,f 
where  a  lease  had  been  pledged  by  a  person,  who  afterwards  became  a 
bankrupt,  to  the  plaintiff  as  a  security  for  a  sum  of  money  borrowed, 
and  the  hplder  brought  his  bill  for  the  sale  of  the  leasehold  estate, 
though  it  was  insisted  by  ^e  counsel,  that  the  plaintiff's  claim  was  op- 
posed by  the  4ith  section  of  the  statute  of  frauds,  as  an  attempt  to  charga 
land  without  writing,  yet  an  issue  was  directed  by  the  Lords  Commis- 
sioners, to  try  with  what  intention  the  lease  had  been  delivered ;  and  Lord 
Loughborough  seemed  to  treat  the  contract  as  already  executed  in  equit- 
able contemplation,  and  not  as  a  thing  to  be  performed,  observing,  that  the 
rourt  had  nothing  to  do  but  to  supply  the  legal  formalities.    Upon  the 

•  2  Vin.  717.         f  1  Bro.  C.  H.  269. 


i29  CantrMU.  Jioox  1. 


Of  the  parti.  Thw  specific  tdiff  which  it  fidte  within  tlie  j«ri8<Sction  of  a 
of  courts  of  ^^'^'^^  of  eqtnty  to  afibt^  io  cues  of  Uraud,  isiioiletsthe  oecasiott 
<9uw  mc%-  of  sondiDg  the  majority  of  those  caaes  to  that  Ibnim,  than  its  par- 
by  decKes '  tieiiiaf  authority  to  compel^  upon  oatby  a  discovery  of  latent  facts* 

of  injunction  Praud^  in  ail  its  shapes,  ia  alike  obnoxious  to  the  remedies  of 

and  (niesific 

perform-        cotirts  of  equity  and  law^64)  bat  the  difference  in  the  exfeot  of  the 

^ce.  f  etief  afibrded  by  Chrm,  consists  ia  ttiisy  tint  the  common  law  ju« 

dicatltre  can  6nly  proceed  ne|;athrely  against  it|  by  avoiding  and 

annulling  every  act  and  deed  into  which  it  enters,  as  against  the 

culpable  party  ;  but  equity  goes  furthecy  where  it  is  necessary^ 

and  will  compel  a  party  to  do  a  positive  and  specific  act,  where 

the  fraud  consists  in  omission,  and  the  exigency  of  retributive 

justice  cannot  otherwise  be  substantially  satisfied.    Thus  there 

is  an  unceasing  call  for  its  interference,  in  compelling  what  is 

technically  denominated  specific  performance ;  to  which  extra* 

ordinary  and  beneficial  remedy.  We  may  add  that  correlative 

brtuicb  of  ib  pccn&u*  jurisdiction,  which  is  exercised  in  puttii^ 

a  sudden  and  salutary  stop  to  acts  and  proceecHngs,  injurious  of 

•  r  130  ]    unconscientious,  by  decree  of  injunction. 

Of  the  PC*       *There  is  a  fiositive  fraud  in  attempting  to  profit  by  the  mls- 

lief  of  those  j^tes  of  a  person,  which  are  the  consequence  of  our  own  misre- 

courts    a-  .  ^ 

gainst  fraud-  presentation,  or  of  4he  false  expectation  raised  in  his  mind  by  our 

^^stio^^^^nd  ^^"^  iiliMory  belMviour ;  and  there  isa  neguttve  fraud  ift  impwang 

frauciulcni ^ 

suppres-  • 

^^^^*'  trial,  the  jury  fbumi  that  the  lease  was  deposited  aa  a  lecurity  \  and 

,  the  cause  afterwards  coi&itig  on  upon  the  e^ty  reaefved.    before 

Lord  ChanceUor  ThurloW,  tli«  court  oMered  the  lease  to  be  ield,  and^ 

the  pfauatiff  to  he  paid  his  money.*    The  same  point  was^  'a  seems^ 

determihed  in  the  cases  of  FeatherstoAe  «.  Feawicky  and  Herefbtd  «» 

.  Carpenter,  where  the  same  Chancellor  detennhied  that  the  deposit  of 

deeds  entitled  the  holder  to  have  a  mortgage  to  effectuate  his  lien,  al> 

-though  there  was  no  agreement  m  writiag  to  assiga ;  the  de|¥>ftit  af» 

fording  a  presumption  6f  intentioa  to  that  eflect. 

^  (64)  It  Wis  observed  by  Buller  J.  in  Brodie  «.  9t  Paul,  s  Ves.  Jiui. 

333,  that  there  can  be  but  oae  eonstmetioD  upon  the  statute  of  Ibaods. 

Whatever  it  is,  it -ought  to  hold  equally  in  courts  of  law  and  equity  ; 

and  that  as  it  is  settled  in  equity,  that  a  pait-pertbrmance  tahes  it  out  of 

the  statute,  the  same  rale  shall  hold  at  law.    But  observe  the  remarks 

of  the  present  Chancellof,  Lord  Eldon,  on  this  passage  of  Mr.  1.  Bul- 

ler's  opinion,  in  the  late  case  of  Coote  «.  Jackson,  6  Vez.  jub.  39. 

*  See  Addenda  XIU.  prefiied  to  dd  vol.  of  Bre.X.  R. 
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a  fiiltc  iq^KtbeiMiQO  on  another  hj  cnir  sUtmctf  wheie  aiklKf  i* 

treadierpualy  expretsive.   la  ^qwy^  therefore!  where  a  nun  baa 

bees  fiUent  when  incoiwknoe  he  ought  to  have  spokeO)  hcahaU 

he  debarred  from  apeiaking)  whop  conicience  requires  hivi  to  hp 

«ikat<65}    Thu»«  in  the  caae  «f  Raw  v.Totti^r)  sAnned  in  (Lh^ 

House  of  Lordst  whene  A  beiog  tenant  in  taUt  «^ith  fe«iakiderl9  9 

in  tailt  and  not  knowbg  of  the  nemaiAdcr  over,  made  a  arttMment  ' 

l^K>n  his  wife  for  life)  1^  waf  of  JMntMre,  which  B«  who  knew  of 

the  intail,  engroased,  Bv  after  the  4eath  of  A»  recovered  at  lair 

agianst  the  widow  bf  ejctctment,  but  the  widow  was  relieved  in 

chinceiy  by  perpetual  in^unctkp.    And  thus  in  a  case  where  a 

mother*  who  was  abiplute  owner  of  a  teraii  {the  same  having 

been  timitod  to  her  in  tail)  having  been  present  at  a  treaty  jbr  her 

aon's  marriage*  and  having  heard  liim  declare  that  the  term  waa 

to  come  to  Um  at  his  mother's  death,  had  atteated  the  deed, 

wh^erdby  the  reveraion  of  the  term  was  settled  upon  the  issue  of 

the  marriage,  she  waa  compelled  in  equity  to  make  good  the  set- 

tlement. 

The  saine  principle  of  relief  has  alwaya  opposed  the  applica*  Of  the  ippli* 
tion  of  the  provisions  of  the  statute  of  frauds,  whenever  they  have  principle  of 
been  attempted  to  foe  made  use  of  for  the  purposes  or  protection  r^Uef  to  the 
cxf  fraud.(«)  It  is  said,  that  the  first  case  of  this  sort  of  ridicf  oc-  upon  thestju 
curred  in  the  time  o(  Lord  Nottiogham'^whese,  there  being  an  ab*  }^^*  where 
aolufte  GoniBeyance  easecuied,  and  a  defeasance  prepared,  accordr  edtobemftde 
iog  to  agreement,  but  not  executed,  the  defendant  being  called  up-  ^  protecti<Hi 

tlOD  Os  I^^llQk 

«n  to  execute  it,  refused,  relying  upon  the  'statute  ;  but  he  waa  vr^ot  i 
overruled,  and  con^Mslled  to  execute  it  in  equity .(/)  The  next 
alep  in  the  progress  of  this  equitable  of^KMition  to  the  djuaa 
of  the  statute  is  said  to  have  been  made  in  the  time  of  Lord  Jef- 
ierya,  by  whom  it  was  adjudged,  that  putting  the  party  in  posses- 
sion, was  »uch  an  execution  .of  the  agreement,  as  that  it  should 
be  considered  as  good  against  a  subsequent  purchaser.  So  where 
A  stands  hy^  aays  the  same  book^  jnd  aces  a  party  lay  out  hia 
money  in  huilcting  on  hb  (A's)  ground*  he  (A)  will  be  bound 

(r)  Free,  in  Ch.  35.         (t)  5  Vin.  Abr.  tit.  Contract  and  Agreer 


(65)  See  (if  the  egotism  Asy  he  pwdoae^}  mf  horf^  iipw  J^chiAm 

knvAvMt^AS.  JS90. 
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thereby.  The  bill,  as  it  seems,  in  the  case  alluded  to,  in  the  time 
of  Lord  Jefferys,  was  brought  to  compel  the  defendant  to  make 
a  lease  according  to  his  promise,  the  plaintiff  having  laid  oUt  mo- 
ney on  the  premises  ;  the  defendant  insisted  upon  the  statute^ 
there  having  been  no  agp^ement  in  writing,  nor  any  certain  terms 
settled  between  them  ;  and  alleged,  that  what  the  plaintiff  had 
laid  out  was  not  oh  lasting  improvements  ;  but  admitted,  that  he 
had  built  a  stable,  which  had  cost  him  about  10/.  It  was  proved, 
that  the  defendant  had  told  the  plaintiff,  that  his  word  was  as 
good  as  his  bond,  and  promised  him  a  lease,  when  he  should 
have  renewed  his  own  with  his  landlord.  The  Lord  Chancellor 
said,  that  the  defendant  had  been  guilty  of  a  fraud,  and  ought  to 
be  punished  for  it,  and  decreed  a  lease  to  the  plaintifl',  though  the 
teiTns  were  uncertain  ;  and  adjudged,  that  the  time  for  which  he 
should  hold  the  premises,  should  be  in  the  plaintiff's  election, 
and  that  he  might  choose  to  hold  during  the  defendant's  term,  at 
the  old  rent ;  and  the  plaintiff  was  decreed  to  pay  costs. 
That  the  re-  It  is  very  clear  that  the  relief  against  the  statute  in  these  cases, 
the  8u5ute*  ®^  part-performance,  was  originally  founded  on  the  fraud  and  de- 
in  the  cases  ceit  usually  characteiising  the  circumstances,  and  arose  naturally 
formance  '^"  ^^^  necessarily  out  of  the  jurisdiction  of  the  court.  The  present 
was  original.  Lord  Chancellor  of  Ireland,(u)  when  at  the  bar,  observed,  in  argu- 
<m  fraud.  ^"g  ^^^  ^^^  defendant,  in  Whitbread  v.  Brockhurst,(x)  that  courts 
of  equity  had,  in  some  cases,  decreed  a  specific  performance  of 
parol  agreements,  but  *that  the  only  ground  upon  which  they  had 
so  decreed  was  fi^ud.  "  The  first  case,"  continued  he,  "  was  be- 
fore  Lord  Nottingham.(y)  It  was  an  agreement  for  an  absolute 
conveyance  and  a  defeasance ;  the  conveyance  being  executed, 
the  other  party  refused  to  execute  the  defeasance.  There  one 
thing  was  obtained,  where  another  was  intended,  and  that  being  a 
species  of  fraud,  the  court  relieved.  Some  other  cases  followed 
upon  the  same  ground';  among  the  rest.  Sir  George  Maxwell's 
case.(z)  So,  where  the  execution  of  the  agreement  is  prevented 
by  fraud,  as  was  the  case  in  Foxcraft  v,  Lister.(a)  That  was 
followed  by  several  cases,  all  of  the  same  nature,  discloung  some 

(tt)  Lord  Redesdale.  (x)  1  Bro.  C.  R.  408.  (j)  Vide  supra  ; 

and  see  the  same  point  stated  in  Prec.  in  Ch.  525.    See  also  2  Atk. 
99,  S  Atk.  389.  («)  Prec  m  Ch.  526.   But  see  the  same  case  more 

fuUy  suted  in  1  P.  Wms.  618.  (a)  2  Vem.  456. 


*[  132] 
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circumstance  that  makes  the  refusal  to  execute  the  agteement 

fraudulent." 

There  does  not  seem,  indeed,  to  be  any  satis&ctory  fouadation      That  the 

Ibr  this  doctrine  of  part-performance^  without  the  intermixture  eoupt^nr 

of  fraud  ;  and  upon  this  ground,  where  an  owner  has  encourag-  another  to 

ed  another  to  goon  with  his  improvements  on  the  estate  under  a  pro^ementa 

false  expectation  of  a  conveyance  or  lease,  raised  in  him  by  the  on  an  estate, 

.    .  ,  under  the  ez« 

assurance  of  the  party  entitled,  it  is  agreeable  to  the  general  pectation  of 

course  of  equitable  relief  to  disappoint  the  contrivance,  by  com-  *  !«»••    ^^ 
......  *.         .  .       •      »  -*    conveyance, 

pelling  the  deceiver  to  realize  the  expectation  he  has  created,  ^n  an  eariy 

This  protecdng  jurisdiction  has  indeed  stretched  itself  to  those  ground  of  re- 

cases  where  the  illusory  hope  has  been  raised,  not  by  words  and 

assurances,  but  simply  by*  looking  on  in  silence,  while  false  im* 

pressions,  which  we  are  able  either  to  correct  or  verify,  are  in-^ 

ducing  a  fruitiest  expenditure  on  improvements.    This  equity  is 

strong  and  salutary  ;  and  the  jealousy  of  jurisdiction  haa  shut 

out  the  statute  of  frauds,  where  this  principle  of  relief  applies. 

Some  cases  to  illustrate  this  doctrine  were  produced  a  fittle  above, 

to  which  we  may  add  the  instance  of  Hanning  v.  Ferrers,  re« 

ported  in  the  ♦Abridgement  of  Equity  Case8,(6)  from  which  it     •[  13S  1 

appears,  that  if  J.  S.  encourage  a  person  to  take  a  long  lease  from 

a  tenant  for  life,  to  whom  J.  S.  stands  next  in  remainder,  and  to 

bfuild  and  make  improvements,  and  the  tenant  for  life  dies  before 

the  lease  is  out,  chancery  will  not  suffer  the  lessee  to  be  turned 

out  of  possession  before  the  lease  is  expired. 

Whether,  in  the  first  instance,  it  was  reasonable  and  benefit 
cial  to  make  fraud  a  ground  for  letting  in  evidence  to  prove  a 
particular  agreement  in  terms,  so  as  to  execute  it  in  the  teeth  ot 
the  statute,  it  would  now  be  of  little  service  to  inquire,  as  I  con* 
ceive  there  is  hardly  any  rule  of  equity  more  established  on  au- 
thorities. 

To  the  common  observation,  that  the  statute  was  made  topre«  Even  tUt 

vent  and  not  to  asdst  fraud,  one  is  tempted,  however,  to- oppose  f^^ng^ 

the  remark,  that,  if  the  law  lays  dawn  certain  conflitions,  upon  againat  the 

which  it  stipulates  to  afford  its  protection  and  assistance,  in  a  compeUing 

particular  case,  (conditions  calculated,  as  we  ought  to  presume^  sp^ci^^  pe^ 

lOmiancea 
to  render  its  protection  nad  asustance  more  generally  effectual)  may  perhaps 

an  inilividual  neglecting  to  entitle  himself  to  the  benefit  thereof  ^.^l?'^  ^ 

crtttctfin* 

(*)  375. 
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3ut  the  doc' 
trioe  is  now 
established 
on  a  perfect- 
ly intrlligibie 
principle. . 


Obserrationa 
of  the  late- 
Lord  A  Ivan- 
ley  on  this 
subject. 


♦[134] 


and  chusing  rather  to  put  himself  upon  the  honour  of  the  p^^rtyi* 
seems  to  have  no  ri^ht  to  complain  of  the  consequences  of  a 
risk)  to  the  peril  of  which  he  has  voluntarily  submittcrd.  On 
the  other  hand,  the  public  may  have  a  better  light  to  complain, 
if,  by  the  variable  application  of  a  law,  useful  only  as  lonp:  as  it 
is  uniform,  men  are  encouraged  to  hazard  the  consequence  of 
neglecting  it. 

On.  this  subject,  the  late  Lord  Alvanley,  when  Mastei  of  the 
RoUSf  expressed  himself  in  terms  which  cannot  fail  of  making 
much  impression. (r)  ^^  I  admit,  said  his  lordship^  my  opinion 
is,  that  the  court  has  gone  rather  too  far  in  permitting  part-per<- 
formance  and  other  circumstances  to  take  cases  out  of  the  sta* 
tute,  and  then,  unavoidably  perhaps,  after  ^establishing  the 
agreement,  to  admit  parol  evidence  of  the  cont«nts  of  that  agree* 
ment.  As  to  part-performance,  it  might  be  evidence  of  9ome 
agreement ;  but  of  what  must  be  left  ta  parol  evidence.  I  al- 
ways thought  the  court  went  a  great  way.  They  ought  not  Xo- 
have  held  it  evidence  of  an  unknown  agreement,  but  to  have  had 
the  money  laid  out  repaid.  It  ought  to  have  been  a  compensa- 
tion :  these  cases  are  very  unsatisfactory.  It  was  very  right  to 
say  the  statute  shall  not  be  an  engine  of  fraud ;  therefbi^e,  com- 
pensation would  have  been  very  proper.  They  have,  however^ 
gone  further,  saying,  it  was  clear  there  was  some  agreement^ 
and  letting  them  prove  it.  But  how  does  the  circumstance  of  a- 
man's  having  laid  out  a  great  deal  of  money  prove  that  he  is  to 
have  a  lease  for  99  years  t  The  common  sense  of  the  thing  would 
have  been  to  have  let  them  bring  an  action  for  the  money.  I 
should  pause  upon  such  a  case." 

But  these  instances  of  encouragement,  cither  tacit  or  express^ 
to  make  improvements,(66)  incur  expense,  or  exercise  acts  of 

(c)3Vez.jun.  713,  Forsterv.  Hale. 


(66)  In  HoUU  v.  Whiting,  1  Vem.  151,  the  bill  sought  to  compel  the 
execution  of  a  parol  agreement  for  a  lease  of  a  house,  setting  fbrtb^ 
that  in  confidence  of  this  agreement,  the  plaintiff  had  laid  out  and  ex» 
pended  considerable  sums  of  money.  The  defendant  pleaded  the  sta* 
tute  of  frauds,  and  the  plea  was  allowed.  And  again,  in  Dean  v.  Bard» , 
and  Mollis  v  Edwards,  1  Vem.  159,  on  which  cases  bills  were  exht* 
bited,  to'  have  an  execution  of  parol  agreements,  touching  leases  of 
houses,  stating,  that  in  confidence  of  these  agreements,  the  plaintiffs 
bad  expended  great  sums  of  money  on  the  premises,  the  Lord  Keeper 
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dominiont  isehich  mtist  turn  to  the  prejudice  ,of  *the  mistaking 
X>art79  if  his  expectation  is  disappointed,  are  not  proper  oases  of 
part-performance,  but  of  actual  fraud,  which  courts  of  equity 
have  always  been  forward  to  relieve  against.  Such  injustice  is 
beld  in  equity  to  impose  upon  the  conscience  the  duty  of  repara- 
tion, and  the  court  will  supply  an  agreement  out  of  the  fraudu- 
lent suppres^ons,  as  well  as  misrepresentations  of  the  party  de* 
ceiving,  who  is  considered  as  virtually  agreeing  to  make  good  the 
expectation  he  has  raised.  Thus,  if  I  persuade  another  to  act 
upon  a  confidence  that  I  cai)  make  him  a  grant,  or  g^ve  him  an 
interest  which,  at  the  time  of  such  promise  made,  is  out  of  my 
power,  and  afterwards,  by  an  unforeseen  accident,  I  am  enabled 
to  do  the  thing  promised^  a  court  of  equity  will  compd  me  to 
the  performance. 

But  still  it  seems  hardly  reconcilable  with  sense  to  call  im- 
provements made  upon  the  faith  of  a  parol  agreement,  for  grant- 
ing  an  estate  or  interest  in  the  land,  a  part-performancr,  unless  Dlstincttoa 

k  is  supposed,  that  to  make  such  improvements  was  an  article  of  between  the 

*  CABCB  where 
the  agreement  itself;  for  it  is  the  doctrine  of  part-performance,  there  is  an 

that  the  acts  done  must  appear  to  be  done  with  a  view  to  perform  ""P^dientof 
the  agreement.(</)  where  there 

Where  the  transaction  is  itself  fraudulent,  the  courts  will  co  "  "J««*b'^« 

o     part-per- 

very  far  in  presuming  any  thing  to  prevent  its  success,  and  parol  formanceT 
evidence  of  an  agreement,  assisted  by  this  presinnption,  is  let  in 
for  this  purpose.  The  courts  do  not,  in  such  case,  execute  the 
agreement  for  the  sake  of  the  agreement,  but  they  at  once  pre- 
sume it,' and  enforce  it,  for  the  sake  of  disconcerting  the  fraud.  '  « 
But  in  the  case  of  mere  pait-peHbrmance,  the  fraud  they  go  upon 
is  the  unconscientiously  insisting  upon. the  statute:  The  very 
notion,  therefore,  of  part-performance,  supposes  the  fact  of  ao 
antecedent  agreement  to  be  established,  and  has  reference  there- 

((/}  Amfajer,  586,  jpunter  v.  Halaey. 


took  a  diflTerence  (not  a  very  irvteHigible  one,  if  fraud  was  the  ques- 
tion) between  the  cases  where  the  money  was  laid  out  in  necessary  re- 
pairs and  lasting  improvements,  and  where  it  was  laid  out  for  fancy  and 
humour.  He  thought,  however,  the  bills  would  hold  so  far  as  to  en- 
title the  plaintiffs  to  a  return  of  the  consideration.  Probably,  in  these 
cases,  which  are  very  short  and  unsatisfactory,  there  was  no  ground  for 
imputing  actual  fraud* 
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to.     It  tutiumea  the  existence  of  the  agreement)  dnce,  as  has 

been  before  said,  the  acts  must  appear  to  have  been  done  with  a 

•  r  135 1       direct' view  to  perform  *a  particular  agreement,  and  thus,  by  a 

That  tlie  e-  circulating  process  of  reasoning,  they  /irovf  and  are  prcrvtdfron^ 

Shie  of  part-  ^^®  agreement  at  the  same  time.     To  call  any  thing  a  pan-per* 

performance  formance,  before  the  existence  of  the  thing,  whereof  it  is  said  to 

the  statute,    ^  ^^^  part-performance,  is  established,  is  an  anticipation  of  proof 

proceeds  in    ^y  assumption,  and  gets  rid  of  the  statute  by  jumping  over  it ;. 

course  of       ^<»^  ^^^  statute  requires  proof,  and  prescribes  the  medium  of 

Tea^oniog.      proof.    But  to  fru8ti:ate  its  caution,  we  take  for  granted  a  facti 

which  we  then  set  about  proving,  by  a  description  of  evidence^ 

which  we  say  takes  the  case  out  of  the  statute,  as  it  tends  to  es« 

tablish  the  agreement  without  the  danger  of  fraud  or  perjury. 

The  agreement  is  the  thing  to  be  proved,  or  the  concluuon,  but 

'         by  an  inverted  syllogism,  we  take  the  concluMon  for  our  pre* 

mises,  to  avoid  encountering  at  the  threshold  the  direct  resist-* 

ance  of  the  statute. 

It  is  easy  to  see  that  thb  is  a  very  different  mode  of  procedure 

from'  that  which  the  courts  are  to  be  regarded  as  pursuing  in  the 

case  of  fraudulent  suppression  or  representation,  where  there  is 

a  substantive  ground,  and  a  consistent  principle  of  relief,  upon 

"Which  the  wix>ng  is  redressed,  by  forcing  the  party  deceiving  to 

make  such  reparation  as  he  is  competent  to  make,  and  by  shaping 

a  constructive  or  pi*esumed  agreement  to  the  attainment  of  that 

object.     In  cases  of  that  sort,  the  relief  is  granted  as  a  conse-r 

quence  of  jurisdiction,  which  the  legislature  will  not  be  supposed 

to  have  intended  to  uivade. 

That  those  Upon  the  same  principle  of  relief,  those  cases  have  been  re* 

cases  are  pc-  girded  as  being  out  of  the  statute,  where  agreements  intended 

out  of  the       to  be  reduced  to  writing  have  been  prevented  fix>m  being  so  re-* 

whe"-^  9r        ^*^c^  ^y  f^awd :  for,  in  such  cases,  the  fraud  arises  out  of  a  dt«- 

greements      tinct  transaction,  and,  being  once  established,  every  thing  is  to 

cdTfrom^be. "  ^  presumed  against  it ;  and  an  agreement  shall  be  presumed 

ing  reduced    such  as  in  conscience  ought  to  be  understood  as  virtually  implied 

by  fraud.  "^    ^^  ^^^  transaction :  the  proof  sets  out  without  involving  any  I'e- 

•[  137  ]     ference  to  an  existing  positive  agreement.     *But  when  cases  of 

Die  of 'Jh'^*'     simple  part-performance  are  said  to  be  founded  on  fraud,  the" 

relief  distin-  fraud  there  supposed  is  not  understood  to  arise  out  of  any  distinct 

•  Sat  which™  yirmofw  transaction,  but  to  be  committed  by  and  to  consist  in  the 

f)|^y%i)«  in      ^Ct  of  inwtin^  u|x>n  the  statute  \  a  doctiine  which  depends  upon 


bf 
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that  circukting  logic  tbore  adverted  to:  §ofy  if  the  reuatance  thecateof 
under  the  statute  constitutes  the  ^udi>^t  must  do  so  bf  a  refin^  per^na^"^ 
ence  to  a  supposed  agreement,  thk  tenn;!  of  which  must  be  coa*  snce. 
sidered  as  estabUshed  before  the  couvt^has  my  fiiundatioD  for  its 
Telu:f<67) 

Where  the  fiaud  has  been  considered  as  commicted  bf  tiie 
Tery  resistance  under  the  statute*  the  agreement  b  first  taken  as  ^ 

proof  of  the  fraudy  ^nd  then  the  irand  b  held  to  take  the  agre^ 
ment  out  of  the  statute  as  to  the  method  of  proof,  or,  in  other 
words,  to  let  in  panrf  evidence  of  what  is  assumed  as  established, 
before  the  evidence  can  be  justified  or  appficd.  It  is  true,  an 
unconscientious  use  may  be  made  of  the  statute^  but  this  is  such 
a  fraud  as  it  was  in  the  power  of  the  party  deceived  tohavepre* 
Tented  by  a  compliance  with  the  statute ;  and  he  seems  to  have 
BO  reasonable  ground  to  complain  of  the  consequences  of  his  vo^ 
lontary  neglect.  Upon  the  whole,  the  courts  have  good  reasoo 
to  regret  their  own  habit  of  temporising  with  a  law,  which,  if 
unifomyy  enforced,  was  calculated  to  prevem  perjury  and  deceit 
in  tl^  transactions  to  which  its  provisions  extended,  by  the  pe* 
remptory  prescription  of  a  method  of  proof,  well  adapted  to  dis- 
concert the  fraudulent,  by  imposing  a  test  both  upon,  the  honest 
and  the  deugning,  unembarraswg  to  the  one,  but  frequently^ 
&tal  to  the  schemes  of  the  other. 

*But  in  deciding  these  cases  of  part-performance,  the  courts    «[  139  ] 

have  soroetiroes,  and  more  especially  the  late  authorities,  dis-  That  tiie 

claimed  the  doctrine  of  admitting  it  simply  as  a  proof  of  the  ex»  part-per- 

istence  of  the  agreement,  to  the  effect  of  dispensing  with  the  ne-  f<»^>nce  is 
^.  <•  •!.!  ....         settled  upon 

cessity  of  the  proof  required  by  the  statute,  viz.  a  writing  sign-  a  series  of 

fid.    They  have  placed  thordecisiona  wholly  on  the  ground  of  authorities^ 

fraud— 'fraud  in  resisting  the  completion  of  an  agreem^t  partly  some  qiudi- 

performed  ;  with  what  consistency  of  principle  may  be  a  subject  ^^^^^^'^^ 

of  speculative  inquiry,  but  the  doctrine  is  settled  upon  the  basis, 

both  of  approving  and  reluctant  authorities.    But  the  reason  on  _^     , . 

which  this  relief  is  professedly  founded,  viz.  the  firaud  in  seeking  of  part-per- 

• formance 

"  ■  must  be  in 

(67)  Where  there  is  a  written  agreement  wanting  only  the  signature  ff*^**^®  ^^ 

of  the  parties,  this  effect  given  to  part-performance,  stands  on  a  prin-  performuir 

ciple  of  much  greater  consistency ;  for,  in  such  ca^,  the  terms  are-  the^. 

sscatained,  and  there  4|  an  object  of  referenee  for  the  part-execution 

|p  be  construed  by. 
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*  shelter  under  the  statute)  from  the  obligation  to  complete  a  con- 
tract  partly  executed,  seems  to  requii*e  that  the  party  calling  for 
such  completion,  should  be  the  one  who  has  executed  the  part* ' 
performance,  and  that  the  nature  of  the  part-performance  should ' 
be  such  as  to  produce  a  manifest  prejudice  to  the  acting  party^ 
unless  the  agreement  be  fulfilled  on  the  other  side.  Thus,  in  the 
recent  case  of  Buckmaster  v.  Harrop,(f)  before  the  present  Mas- 
ter of  the  Rolls,(/)  where  a  part  of  the  price  had  been  paid  by 
tiie  vendee,  and  the  vendor  had  received  no  prejudice,  it  was 
/  held  that  the  ingredient  of  fraud  was  wanting  as  to  the  vendor^ 

who,  therefore,  could  not  compel  the  execution  of  the  contract 
by  the  vendee  on  the  ground  of  his  own  acts.  ^  H,  said  his 
Honour,  the  vendee  had  been  let  into  possession,  that  would 
have  been  an  act  by  which  he  might  have  had  a  prejudice.  He 
added,  that  he  was  aware  that  there  were  cases  wherein  acts  done 
by  the  defendant,  were  made  a  ground  for  compelling  him  to 
perform  the  agreement ;  but  that  it  was  difficult  to  bring  those 
cases  to  bear :  for  to  what  do  such  acts  amount,  when  there  is 
DO  prejudice  to  the  plaintiff  ?  Only  to  proof  of  the  existence  of 
an  agreement.  The  existence  of  the  agreement  may  be  put  out 
of  all  doubt  by  the  acts  ;  but  the  objection  upon  the  statute,  that 
the  agreement  is  not  in  writing,  remains  where  it  did.  The 
«  r  139 1  court  does  not  profess  to  *execute  a  parol  agreement  merely  be- 
cause it  is  satisfactorily  proved.  His  Honour  then  cited  the  case 
of  Whaley  v,  Bagenal^C^)  which  being-  before  the  House  c^ 
Lords,  must  supersede  the  authority  of  every  other  case,  in 
which  various  acts  had  been  done,  implying  that  the  party  had 
sold  the  estate,  and  did  not  consider  hiipself  any  longer  as  the 
owner  of  it.  But  it  was  held,  that  the  acts  done  did  not  entitle 
the  plaiittiff  toliave  the  contract  specifically  performed." 

In  the  case  of  Whaley  v,  Bagenal,  the  application  for  a  spe-^ 
dfic  execution  x)f  the  contract  was  made  by  the  party  by  whom 
the  acts  were  not  done,  against  the  party  performing  them,  and* 
was  cited  by  the  Master  of  the  Rolls  to  prove  the  principle  upon 
which  the  case  of  Buckmaster  v.  Harrop,  was  decided  by  him, 
i.  e,  that  the  court  will  compel  a  specific  performance  of  a  con- 
tract, not  in  wriiing,  in  behalf  only  of  the  person  by  whom  the 
acts  of  part-performance  were  done,  and  who  may  thereby  re- 
ceive a  prejudice  if  the  whole  is  not  performed  ;  and  not  on  be* 

ie)  7  Vez.  jun.  341.        (/)  Sir  Wm.  Grant         (g)  6  Bro.  P.  C.  45. ' 


(TH.  3.  Contracts.  159 

talf  of  the  9ther  partft  vbo  seeks  to  avail  himself  of  such  acts 
of  part-performance  only  for  the  purpose  of  evidencing  the  coo- 
tract.     But  it  may  be  questionedy  whether  the  case  of  Whaley 
v.  Bageua],  afifords  to  this  particular  doctrine  any  confirmation ; 
for  the  acts  done  by  the  vendor  in  that  case,  do  notr  according  to 
the  best  authorities,  seem  to  have  been  such  as  would  have 
amounted  to  a  part-performance,  so  as  to  have  entitled  even  the 
party  perfortrdng  them  to  the  assistance  of  the  court,  in  compel- 
ling  the  completion  of  the  purchase  by  the  vendee.     He  deliver-  Preparatofy 
ed  to  the  vendee  his  rent  roll,  altered  and  dated  by  himself  in  his  acu*«re  n^ 
own  hand  writing.     He  also  delivered  his  title  deeds  to  the  vcn-  acts  of  part- 
dee's  agent,  to  be  compared  with  the  rent  roll ;  and  laid  an  ab-  ^ 
stract  of  his  title  and  case  thereupon  before  counsel,  in  which  it 
ivas  stated,  that  the  vendee  had  agreed  with  him  for  the  purchase 
of  these  lands,  at  21  years'  purchase.'  He  likewise  gave  to  the 
vendee  a  list  of  the  debts  which  afiected  the  estate,^  and  authoris- 
ed him  to  *apply  to  the  creditors ;  to  several  of  whom,  and  to     •  r  14^  n 
other  persons,  he  was  charged  by  the  bill  to  have  written  letters 
himself,  informing  them  that  he  had  agreed  to  sell  the  estate  to 
tlie.plaintiff,  at21  years'  purchase.  The  tenants  were  sent  by  him 
to  treat  with  the  plaintiff  as  owner  of  the  estate,  for  renewal  of 
leases,  and  for  liberty  to  cut  down  timber.     And  with  a  view  to 
prevent  the  effect  of  an  elegit  against  himself,  he  produced  evi- 
dence before  a  jury,  that  such  agreement  and  purchase  had  been 
made.     These  were  acts  by  which  the  party  doing  them  might 
have  received  some  prejudice,  but  it  may  be  doubted  whether 
they  could  be  considered  as  in  any  degree  an  execution  of  the 
contract;  they  were  evidence^oi  a  contract,  butnot«ttcA  evidence^ 
as  the  statute  requires.    The  House  of  Lords,  therefore,  would 
probably  have  given  the  same  judgment  of  dbmissal  if  the  bill 
had  been  filed,  and  the  appeal  made  by  the  party  himself,  by 
whom  those  acts  were  done.     For  it  seems  that  the  true  doctrine 
is,  that  the  acts  to  be  such  as  will  constitute  a  part-performance    ®"^  *^*^  **** 
i.  e,  must  appear  to  be  done  with  a  direct  view  to  perform  the  pear  to  be 
agreement,  and  tend  inceptively  towards  its  accomplisbment,(68)  ^"*  withm 

and  must  aUo  be  in  prejudice  of  the  party  performing  them.(A)       to  peHbrm- 

-  •  ance'of  the 

(A)  See  the  same  doctrine  in  Gunter  «.  Habey,  AmbL  586.  aji^eemcnt 

Mt  vide  note 


(68)  hi  Lacon  v.  Mertins.  3  Atk.  4,  it  was  agreed  by  Lord  Hard- 
wicke^  that  the  ac\  of  part-performance  mast  be  such  an  act  done,  tt 


infra' 
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*Ey  the  abovementioned  case  bf  Buckmaster  v.  Harropi  it 
seems  to  have  been  well  settled,  that  before  the  heir  can  iiisist  on 
performance  of  a  contract  for  the  purchase  of  land  out  of  the 
personal  aasets>  the  agreement  must  appear  to  have  been  binding^ 
upon  the  parties  contracting,  so  as  to  vest  an  equitable  title  in  the 
ancestor  before  his  death.  As  the  case  comprises  some  impor- 
tant ppints  relating  to  this  subject,  a  short  statement  of  it  will  be 
useful  to  the  purpose  of  explanation.  Certain  estates  were  offered 
for  sale  at  an  auction,  in  four  distinct  lots,  and  by  distinct  parti- 
culars. F  was  the  best  bidder  ;  and  offered  to  pay  the  ^epositS} 
.  10  percent,  and  the  auction  duty  to  Wright,  the  auctioneer,  who 
was  also  the  vendor ;  but  W  declined  receiving  either,  alleging 
that  it  was  late,  and  that  he  had  several  miles  to  travel :  but  be 
told  F  he  would  lay  down  the  money,  and  would  settle  with  him 
another  time,  to  which  F  agreed  ;  and  the  auction  duty  was  ac- 
•  cordingly  paid  by  W.  By  the  conditions  of  sale,  the  purchaser 
was  to  have  possession  of  lot  3  immediately,  and  of  the  other 
lots  at  Michaelmas  next :  paying  the  remainder  of  the  purchase 
^  money,  upon  the  execution  of  the  conveyance,  on  or  before  the 
39th  of  September.  F  soon  afterwards  paid  W  the  amount  of 
the  auction  duty ;  and  sold  the  crops  of  hay,  grass,  and  oat9 
then  grovring  on  the  premises,  comprised  in  lot  3,  to  B,  who 
afterwards  took  possession  of  the  premises.  An  abstract  pf  ^the 
title  was  sent  to  the  attomies  of  F,  about  the  15th  of  ^pt€syibe]> 

\ 

■^ 

It  appesFS  to  the  court  would  not  have  been  done  uiiless  on  uetia&t  of 
the  agreement  Bufthis  does  not  teem.to  be  «  saftolent  ngreeaitfnt  of 
the  act  of  part-peribrmance,  yrhick,  according  to  the  case  of  buck- 
master V.  Harrop,  considered  at  large  in  the  text,  and  many  otjber  good 
authorities,  ought  to  be  a  step  towards  the  execution  of  the  coptract. 
According  to  which  more  correct  understanding  of  the  nature  of  an  act 
of  part-pierformance,  the  Master  of  the  Rolls,  in  the  last-mentioned 
case,  would  not  allow  the  payment  of  the  auction  duty  to  be  a  part  ex- 
•V  ecotion ;  which,  nevertheless,  was  an  act  fully  answering  to  the  terms 

of  the  description  (which  probably  wa«  not  meant  to  comprise  ali,  but 
only-  to  denote  imeofitB  requisites)  given  in  the  above-meiH&ooed  ease 
of  Lacon  v.  Mertins ;  for  it  certainly  would  not  have  be^n  done  unlesp 
OK  account  of  the  agreement.  Mr.  Ambler's  description  of  a  proper  act 
of  part-performance,  vide  2  Bro.  C.  R.  56l,.  comes  nearer  to  the  pre- 
sent more  correct  nption  of  it  '*  It  must  be  something  done  at  owner 
of  the  estate,  and  which  the  party  would  not  have  done,  had  not  he 
considered  himself  in  that  light" 
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who  approved  of  the  title ;  but  before  any  atfivefance  wastnadef 

or  the  501,  or  any  rent  became  due,  F  died.     The  bill  was  filed 

by  the  heirs  at  law.  of  F,  ag;ainst  the  executon,  the  residuary  le* 

gatees,  *and  the  vendor,  praying  a  specific  performance  of  the     *[  143  ] 

contract,  and  that  the  purchase«mobey  might  be  paid  out  of  the 

personal  estate.     I'he  answers  admitted  the  agreement :    the 

vendor  submitted  to  pei-form  the  contract,  and  the  executor  did 

not  object :  but  the  residuary  legatee  resisted  the  performance. 

For  (he  pluiiKiifs  three  points  were  insisted  upon,  but  the  last  UnkM aeon- 
only  belongs  to  our  present  purpose.  It  was  contended,  that  tract  tfiistrd 
there  was  a  clear  part-performance,  so  as  to  take  the  case  out^  Qf  ^^  trsta- 

the  jstiilute.     Part  of  the  money  was  paid.     Of  lot  3,  poases-  top  by  which 

hewks  bound 
sioii  had  been  taken,  and  the  produce  sofd,  which  acts  must  and  which 

amount  to  part-performance  ;  and  the  contract  beine  entire,  the  ^  could  be 

<.       ,  *.  ,  ..    ,      coropeUedta 

consequence  of  such  part-performance  must  extend  to  all  the  peHonn,  the 

lots.     The  terms  were  different,  but  all  the  lots  were  sold  by  and  *»«"•  can  have 

'  DO  right  up« 

to  the  same  persons  ;   and  lastly,  it  was  insisted,  that  the  rest-  on  such  con* 

duary  legatee  had  no  right  to  object  to  the  performance  of  a  cgn-  2'*th** 
tract,  to  which  the  testator  himself  had  no  objection.    But  the  soeal  estate 
Master  of  the  Rolls  was  of  opinion,  that  the  xourt  could  not  ^     orU»e 
speculate  upon  what  the  testator  would  or  would  not  have  done,  personal  re- 
but  that   the  inquiry  must  be,  whether  at  his  death  a  contract  ^*J^  J^ 
existed,  by  which  he  Was  bound,  and  which  he  would  be  com*  the   heir  to 
pelled  to  perform  ;  for  that  that  alone  could  give  the  heir  a  right  ^JJ]^ 
to  call  for  the  personal  estate  to  be  applied,  or  to  the  personal  re* 
presentative  a  right  to  call  upon  the  heir  to  convey.    The  ques- 
tion, hb  honour  nid,  itfiust  be  the  same  whether  a  purchase  or  a 
sale  was  inusted  cm  :  was  the  ancestor  himself  bound  ?  was  there 
such  an  agreement  as  converts  the  real  estate  into  personal,  of 
the  personal  estate  into  real  f     He  was  of  opinion  that  every  ob- 
jection might  be  taken  upon  either,  which  it  wotild  have  been 
competent  to  the  deceased  to  take,  if  he  had  resisted  the  execu- 
tion in  his  life-dme.      The  money  paid  upon  the  auction  duty  Payment  of 

was,  in  the  opinion  of  the  Master  of  the  Rolls,  no  circumstance  ^^    auction 

duty  no  part* 
of  part-performance  ;   for  the  revenue  laws  ought  never  to  be  perform* 

held  to  operate  beyond  their  direct  and  immecfiate  purpose,  so  as  ^^^' 

to  affect  the  property  and  vary  the  rights  of  parties.    Upon  a 

sale  by  auction,  so  much  was  paid  to  the  'vendor  as  part  pay*      *[  143  ] 

ment^  and  so  much  to  the  government  as  a  tax.     If  the  piircha- 
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ser  refused  to  pay  the  tax^  bis  bidding  was  void' :  if  he  paid  it, 
the  consequence  was^  that  his  bidding  had  the  same  effect,  as  it 
would  have  had  if  no  sUch  law  had  been  made,  and  no  other 
effect.  That,  without  Which  there  would  have  been  no  contract, 
cannot  be  said  to  be  in  part-pei*foiinance  of  the  contract.  The 
only-  contract  with  the  vendor,  and  which  he  could  enforce,  wa» 
for  the  piice  :  but  supposing  that  the  payment  of  the  auction  du- 
ty €ou/d  be  considered  as  patt  of  the  price  ;  he  did  not  see  how 
that  could  bind  the  purcliaser.  In  general,  the  party  seeking 
the  performance  must  show  a  performance  on  his  side,  as  a  rea- 
son 'for  the  interference  of  the  couit  in  his  favour  ;  for  the 
ground  upon  which  the  court  acts  is  fraud  in.  refusing  to  perform 
after  performance  by  the  other  party.  The  ioqiriry,  was,  whe- 
ther F,  if  so  disposed,  ^;uld  have  resisted  the  pei^formance  ;  for 
if  he  could,  upon  the  principle  before  stated,  the  heir  was  not 
entitled  to  call  for  an  application  of  the  perjEOtial  estate  for  that 
'^rpose.    But  his  refusal,^  after  paying  part  of  his  purchase  mo- 

Though  ifc  is  jjgy   ^^uld  be  no  fraud  upon  the  seller,  but  his  own  loss, 
true   that   a       ''  ,  "^  ,  ^       .   .  .       ' 

contract  is        ^^  uh  respect  to  lot  3,  his  honour  was  of  opinion,  th«t  what 

entire,  and  ^^^^  been,  done  in  respect  to  that  lot,  supposing  it  to  amoitntto 
that    conse*  *^  »       i  r        &  . 

quently  if  it  part-performance,  as  to  the  particular  premises  contamea  there- 
be  void  und-  j^  ^^^jj^  j^Q^  ^ff^^  ^^y  ^ji^gj.  JQj  fyY  the  several  lots  were  in- 
erthe  statute       '  ' 

as  to  any  part  cluded  in  distinct  articles  of  sale,  and  so  were  unconnected.-^ 

of  It,  tlic      gy^  ^^  ^Q  ^j^j^^  jo^   j^g  ^^^^  q£  opmion,  that  there  was  no  part- 
whole    must  r         ?  .  r 
fail ;    yet,      performatice  :  for  the  bargain  whh  B,  to  whom  the  crc^  wecc 

where  an  cs-  ^|j  ^^^  ^|^^  mere  act  of  the  vendee.  The  vendor  had  no  prc- 
tatc  IS  sola  m  '  ^  '^ 

distinct  lou,  judice,  and  ittherefoi'e  gave  him  no  title  to  insist  upon  the-coip- 

^^  but  one  ^^  ^etion  of  the  purchase,  against  the  statute,  on  tlie  grooad  of 
purchaser  of  part-pcrformance.    He,  the  vendor,  had  done  notlung  to  eoti- 

tbe  contract  ^^  ^^'^  ^^  ^^^  ^^^^  non-execution  was  a  fraud  upon  himi.  If,  in- 
may  be  valid  deed,  he  had  let  B  into  possession,  that  would  have  "been  an  act 
statute  as^to  ^^  ^^^^  ^^  might  haverecdved a  prejudice.  B  says  he  isaow 
one  lot,  and  in  possession,  which  canno^  be  taken  to  be  before  the  death  of 
other  or  '  ^'  ^"^  nothing  that  passed  since  could  influence  the  ques- 
there  may  be  tion,  the  inquiry  being-,  •whether  at  hid  death  he  could  have 
formance  as  ^^^^  compelled  to  perform  his  agreement. 

to  one,  and       The  bill  'in  Buckmaster  v,  Harrop  was,  as  we  harve  seen,  filed 

not  as  to  the  .     ^,  i        •       ^»  ■        .  .  ^ 

others.  "7  "^^  ^^^^  agamst  the  personal  representative  to  have  a  contract 

•[144]     for  a  purchase  by  the  deceased  paity  carried  into  execution. — 
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The  casb  of  Lacoo  v.  Mertin9)(t)  the  converse  in  circumstan. 
ces,  affords  the  same  principle.  The  bill  was  broui{ht  against 
^  heir  at  law  by  the  administrator  of  the  deceastrd,  to  compel 
a  sale  according  to  the  parol  agreement  of  the  iiittstatoi  for  the 
■benefit  of  the/iertoruU  estate)  and  there  being  a  part^^performance 
on  the  dde  of  the  purchaser^  so  as  to  bind  the  deceased  party  ; 
the  court  gqanted  its  relief  according  to  the  prayer  of  the  bill ; 
lor,  as  the  contract  was  binding,  the  thing  t9  -be  done  -was  con- 
sidered as  done,  and  the  property  was  already  converted  in  coo- 
templation  or  equity.  And  it  is  to  be  observed,  that  the  act  of 
part-performance  in  this  case  of  Lacon  v.  Merans,  was  simply 
payment  of  pari  dT  the  purchase-money,  which  was  certainly 
a  dedded  step  on  the  one  side  towards  the  execution  of  the  con- 
tract, and  prejudicial  to  the  party  if  such  contract  be  not  per- 
ibrmed  The  aamedoctrine  is  distinctly  set  forth  by  the  same 
Chancellor^  by  whom  Macon  v.  Mertins  was  determined  in  the 
case  of  the  Attorney-General  v.  Day^ib)  which  came  on  a  few 
years  afterwards.  *  There  is  no  case,  said  his  lordship,  where 
the  representative  of  the  personal  estate  is  entitled  to  claim  the 
Bioney  arising  by  the  sale  of  the  lands  as  personal  estate,  -except 
where  one  or  the  other  of  the  contracting  parties  inthe  purchase 
is  entitled  to  carry  it  into  execution  in  a  court  of  equity  :  for 
where  the  court  holds  it  ought  not  to  be  executed,  there  is  no 
conversion  of  tAe  real  into  personal  estate  in  the  consideration  of 
the  court,  upon  which  that  right  of  the  executor  depends.  For 
if  not  dfectoally  converted  into  money,  it  must  be  considi^red 
according  to  its  original  nature  as  rco^  and  the  heir  at  law  must 
have '  the  benefit.  Whether  there  is  any  such  conversion,  de- 
pends on  there  being  an  effectual  agreement  binding  *on  ail  (69)  *  [  145  ] 
parues,  so  that  under  all  the  circumstances  it  ought  to  be  carried 
into  execution  upon  this  general  piinciple  of  eqtiity— ^hat  what  is 

(/)  3  Atk.  1,  I^rd  Hardwicke,  Chancellor.        (i)  1  Vez.  218. 

y-^>»*— *i       I  w  ■  ■  ■  ■  I  ■    I      I     ■  »      III    II , 

(69)  If  it  was  binding  on  the  deceased  party,  by  reason  of  the 
pirt-performance  oi»the  side  of  the  other  contracting  party,  though  the 
AgreenneDt  was  not  in  writing,  it  seems  sufficient  to  convert  the  estate 
inequity,  as  between  the  real  and*  personal  representative  ;  at  k»st, 
such  appears  to  be  the  doctrine  of  Lacon  y.  Mertins,  and  Buckmaster 
^t.  Harrop. 
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qootracted,  tor  vuluable  conaideratioh,  to  be  done*  will  by  the 
court  be  considered  a$  done  ;  .aoil  all  the  conaequence^  wiU  arjisiB 
as  if  it  had  been  so  done,  and  as  if  a  ooDv^yance  had  been  made 
of  the  land»  ^t  th^  timey  to  the  vendee.  The  first  point  of  in- 
quiry  in  the  case  was^  whether  what  passed  in  the  life  of  the  de- 
ceased party  amounted  to  a  binding  agreeniient  on*  him  for  tl)e 
>8ale  i  and.  this  queatiooi  his  lordship  seemed  to  thipki  depended 
■  Ujp^n  the  suflBch^ncy  of  the  a<^ts  on  the  other  aide  to  amount  to  a 

^  .  part^performance. 

Thus  the  cases  of  Lacon  v.Mertins,  and  the  Attorn«y.*0«ne.- 
ral  v.Oay,  decided  by  Lord  Chancellor  Hardwicke,  apd  tl^er^- 
cent  case  of  Buckmaster  v.  Harrop,  are  agreed  on  thh  nice  and 
.important  doctrine ;  but  the  authority  of  Sir  John  Strai^ge^  \a 
Potter  V.  Potter,(/}  detennined  about  two  years  after  ^^^  of  .the 
Attorney-General  v.  Day^  and  while  Lord  IJar^wicke  was  Cbai^ 
Ccillor,  is  not  quite  reconcilable  with  the  opinions  ^of.  Lord  H^* 
wicke  and  the  present  Master  of  the  Rolls  on. tbis< subject^  Th^ 
great  question  in  which  c^se,  on  a  bill  filed  by  th&  devisee  to.haiv^ . 
the  testator's  contract  carried  into  execution,  and  the  estate  con- 
tracted for^  conveyed  to  the  uses  in  the  will,  was,  whether  the 
contract  for  the  laAds  treated  for  in  the  testator'^  life-time,  had 
'  at  any,  and  what  time,  so  far  proceeded  as  to  vest  an  equitable 
title  in  the  testator,  though  no  conveyance  was  executed  of  the 
iegai  estate.     His  Honour  was  of  opinion,  that  the  cemtmct  was  so 

♦  r  146 1  ^^^  carried  *into  execution  as  to  supply  the  want  of  wriung.  But 
it  appears,  that  the  only  a^s  amounting  to  a  part-performance, 
were  done  by  the  testator  ;  and  the  cases  above  cohsid^rgd, ;  par- 
ticularly that  of  Buckmaster  v.  Uarrppi  twn  evidently  wpoM.  th^ 
doctrine,  that  the  testator  ougtu  to  haire  been  bpigid  by  acts  of 
part-^performance  qn  the  aide  of  the  otf^cr  contraoting  party,  for 
the  estate  to  be  converted,  so  as  to  transmit  a  tUky  to  the  party  , 
^  daimmg  by  representation  under  the  contract,  to  cisH  for  a  spe- 
cific performance. 

The  Master  of  the  Rolls  in  Potter  v.  Potter,  seemed  to  think, 
that  the  acts  of  part^performance  done  by  (he  party  /dm^e{f^  bounc) 
^m  to  the  complete  perfprmance,  and  gave  a  title  t|0  the  otlier 
party  to  come  into  equity  for  com|ielling  the  completion;  in 
Which  oi»iii<m  he  seems  not  to  have  been  foUowt^  by  the  present 

(0 1  Vcz.  43r. 
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Master  of  the  Rdls,  who  hat  cboico  niHier  to  found  bimteff 
upon  the  authority  of  Lord  Chanoellor  Hanhiflcke,  in  the  cases 
of  Laeoo  v.  MrrtinB}  and  the  Attomef •GenenI  v.  DtyJ^fO) 

•In  the  case  of  HoUs  v.  Whiting<iN)the  Lord  Keeper(it)ez*     *  [  147  ] 
pressed  an  opinioQ,  that  if  the  pbintiff'  had  Md  in  hSs  bill  that  it  ^^^''^'if 
was  part  6[  the  agreement,  tliat  the  aame  shookl  be  put  into  it  b  part  of 
writing«  it  would  alter  the  case,  and  might  possibiy  req\dre  an  ^^„^^iV; 
answer,  i,  e.  that  the  iitatute  could  not  be  pleaded  alone.    Bttt  thst  the  a- 
LortThuriow,  in  the  case  of  Whitchurch  v.  Bcvis^o)  observed  gj^'^^p^jt 
upon  this  opimon  of  the  Lord  Keeper,  ^  If  you  interpose  the  into  writing, 
medium  of  fraud,  by  which  the  i^^reeroent  is  prevemed  fW>mbe-  c^noThc^ 
ing  put  itito  writing)  I  agree  to  it,  otherwise  I  take  Lord  Ndrth's  pleaded, 
doctrine  to  be  a  single  decision,  and  contradicted,  though  not  el- 
i>ressly,  yet  by  the  current  of  opinions/'    Tlus  doctrine  of  the  > 
Lord  Keeper  seems  to  hatie  been  connected  in  prinoiple  with  an* 
other  peculianty  in  his  views  of  this  clause  of  the  statute  of  frauds. 
In  a  subsequent  cas^/))  before  him,  he  remarks,  that  the  difiicul- 
ty  which  arose  on  the  act  of  parliament  in  that  case  was,  that  the 

(m)  1  Vem.  151,  and  see  Leak  «.  Morrlce,  2  Cha.  Caa.  135.  (n)  Lord 
Keeper  North,  (o)  2  Bro.  C.  R.  565.  0)  HolUi «.  Edwar^,  1  Vem. 
159  ;  and  aee^Leaktu  Morrice,  2  Ch.  Ca.  135. 


(70}  In, pf fusing  ti^  cases  of  Potter  «.  Pottsr#  and  Buduaaster  v. 
Harropy  cited  in  the  text*  the  ttudent  should  attend  to  the  reasons 
which  occasioned  the  difference  of  effect  given  to  the  admission  of  the 
agreement,  which  the  answers  to  the  bills  on  both  those  cases  contain- 
ed.    In  Potter  V.  Potter,  there  was  a  full  admission  by  all  the  parties 
opposed  ih  interest,  which,  at  that  Ume,  according  to  the  then  pre- 
f^iling  ddetrine  on  the  subject,  took  a  case  out  of  the  operation  of  the' 
statute,  aotwithatandiog  the  staiate  was  insiited  upon  by  the  defend- 
sat  i  but  in  Buckmast^r  «  Uarrop,  the  bill  being  filed  by  the  heir  at  law 
against  the  executors,  the  residuary  legatee,  aad  the  vendors,  to  l|a>^ 
the  purchase-money  paid  out  of  the  personal  estate  v  thojigfa  the  exe- 
cutor admitted  the  ag^ement,  and  the  vendor  submitted  to  perform  it, 
yet  the  residuary  legatee,  who  was  the  party  most  interested  in  opposing 
the  bill,  contested  it,  and  undertook  to  show  that  the  plaintiff  had  no' 
right  to  tall  for  a  peHbrmanee  of  the  agreement ;  and  whether  he  ad- 
mitted the  eadatehce  of  the  agreement  or  not,  yet  as  he  insisted  upon 
the  benefit  of  the  statute,  according  to  the  present  incliiialion  of  the 
courts,  it  should  seem  that  the  statute  would  protect  him.    With  re- 
spect to  the  admission  by  the  executor,  he  had  no  right  to  give  away 
Ae  persooal  estate  from  the  residuary  legatee. 


'  • 
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act  makes  void  the  estate,  but  does  not  say  the  agreement  iinelf , 
shall  be  void.     And^  therefore,  tliough  the  estate  itself  is  votdy 
*  yet,  possibly,  the  agreement  may  subsist.  So  that  a  man  may  re- 
cover damages  at  law  for  the  non-peHbrmance  of  it  $  alkd  if  so> 
he  should  hot  doubt  to  decree  it  in  equity.     Which,  as  ibr  as  it 
is  .intelligible  as  to  its  terms,  seems  to  savoul*  rather  of  a  scho- 
lastic refinement  of  reasoning,  and  to  be  best  answered  by  the 
words  themselves,  hy  which  tl\e  statute  has  declared  its  meaning. 
How  far  DOS-       It'  seems  to  be  pretty  well  settled,  that  if  possession  of  the 
sessmn  c^e  -  p^mJaes  sold  i^  given  by  the  vendor  to  the  vendee,  this  is  a  suf- 
orkept,  is  a    ficient.  part-performance,  at  least  on  the  part  of  the  vendor,  *to 
formance.       c^^tl^  him  to  the  as^stance  of  equity  to  compel  a  completion  of 
*  [  148  ]     the  contract  by  the  purchaser,  notwithstanding  the  omission  to 
reduce  the  contract  to  writing.(71)     Thus,  in  the  Earl  of  Ayles- 
ford's  case,(7)  where  there  was  a  parol  agreement  for  a  lease  of 
21  years,  upon  which  the  lessee  entered  and   enjoyed   for  sfac 
years,  and  then  the  Earl  brought  his  bill  to  oblige  the  lessee  to 
-  execute  to  him  a  counterpart  for  the  residue  of  the  term,  and  the 
lessee  pleaded  the  statute  of  frauds  and  perjuric^s  ;  the  plea  wa» 
overruled,  it  being  considered  that  tbe  agreement  had  been  in 
,pert  executed.(72} 

'  (^)   2Str.783. 


(71)  It  seems  hardly  necessary  to  observe,  that'the  possession  must 
be  legally  and  rightfully  obtained/    Hole  v.  White,  before  Lord  Cam- 
den, 1767,  cited  1  Bro.  C.  R.  409. 
Of  the  one-         ^^*)  "^^^^  ^**^  ^^  Borrctt «.  Gomcserra,  Bun.  94,  is  characterised  by 
ration  of  tlic/  some  positive  acts  of  owncrsiiip  superadded  to  the  possession,  as  bring- 
statute  on        ing  in  bricks,  fishing  in  the  ponds,  &c.     It  is  observable,  however,  that 
copj  o      .       ^j^^  subject  of  the  parol  agreement  in  that  case  was  copyhold  lands  ;  and 
that  the  reporter  subjoins  a  query,  whether  copyholds  are  included  in 
the  general  svoixls  of  an  act,  and  cites  Heydon's  case,  3  Rep.  8,  and 
Hardrcss,  432.     But  tlie  rule  laid  down  in  Heydon's  case,  is  only,  that 
general  words  in  an  act  of  parliament  do  not  extend  to  copyhold  lands, 
where  the  tenure,  service,  interest  in  tlie  land,  or  other  thing  in  preju- 
tlicc  of  the  lord  or  of  the  custom  of  the  manor  is  thereby  altered.   And, 
therefore,  copyhold  lands  are  not  within  the  statute  de  donit  condition- 
alibus  !  because  tlien  the  donee  would  hold  of  the  donor,  and  so  the  - 
,  tenure  would  be  altered  ;  and  upon  the  same  reason  it  is  held,  that  the 

sUtutes  Westm.  2.  of  elegit :  27  H.  8,  c.  10,  of  uses  :  31  H.  8,  and  32 
H.  8,  of  partition  to  be  made  by  writ  de  panitione/acienda,  32  H.  8,  Q- 
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*On  a  similar  ground  in  the  case  of  Pyke  -p.  Wiliiainsi(r)  poa- 
aesaon  haTing  been  delivered  by  the  seller  to  the  purchaser*  who 
refused  to  complete  his  purchase,  and  to  grre  a  colour  u>  his  pos- 
session, procured  an  asugnment  of  a  mortgage  \rhich  he  ante- 
dated, tl)e  possession  delivered  was  held  to  be  an  act  of  part-per- 
fopmance  ;  and  accordingly  the  Lord  Keeper  decreed  Pjkcio  go 
on  with  his  purchase.  The  same  point  stands  aho  upon  the  au* 
thority  of  Lockey  v.  Lx>ckey,(t)  and  a  variety  of  ether  cases  ; 
and  the  doctiine  was  recognised  by  the  present  Master  ef  the 
RoiIs,(i>  in  the  above  mentioned  case  of  Buckmasterv.  Har- 
ropX«)  who  there  observes,  that  if  the  vendor  had  krt  the  vendee's 
lessee  into  possession,  that  would  have  been  all  act  by  which  he 

(r)   2  Vera.  455.         (*)   Prcc.  in  Chan.  518.  (0  Sir  WUUam 

Grant.  («)  7  Vez.  jun.  347. 


29»  of  leases  for  21  years,  S(c  by  tenant  in  tail»  &c.  do  not  extend  to 
copyholds.  And  it  seems,  that  upon  the  same  principle,  copyholds 
would  not  have  been  comprised  within  the  statutes  of  bankrupts  with* 
out  special  words ;  they  are  expressly  mentioned  in  the  statute  of 
t3  £Uz.  and  the  acts  of  Ring  James  being  subsequent  and  additional 
acts,  and' confirmatory  and  eirt>lai>atO]y  of  that  act  of  Elizab^h,  are  to 
be  construed  as  if  the  word  copyholds  had  been  contained  in  them.  It 
may  be  observed,  however,  that  the  assignee  of  the  commissioners 
pays  his  fine,  and  therefore  query  as  to  any  prejudice  to  the  lord.  The 
true  rule  of  distinction  seems  to  be,  that  the  general  words  lands,  te- 
nements, or  hereditaments,  where  they  occur  in  a  statute,  do  pnma 
facie  include  copyholds  ;  and  though,  wherever  such  construction  can 
be  shown  to  interfere  with  the  rights  or  interests  of  the  lord,  the  sta- 
tute may  be  checked  in  its  operation  on  that  g^round,  yet  these  words, 
in  their  natural  compass,  shall  extend  as  well  to  copyholds  as  freeholds^ 
unless  proof  can  be  adduced  of  interference  thereby  with  the  rights  or 
interests  of  tenure. 

The  judgment  in  the  case  of  the  Duke  of  York  v.  Sir  John  Marsbam, 
Bart.  Hardress,  432,  wherein  copyholds  were  claimed  as  forfeited  un- 
der the  act  of  attainder,  for  the  murder  of  King  Charles  the  First,  was 
very  satisfactory,  and  we  cannot  but  particularly  admire  the  Chief  Ba- 
ron's answer  to  the  objection  to  his  fourth  reason. 

Trying  the  question  by  the  above-mentioned  criterion,  copyholds  fall 
properly  within  the  4th  section  of  this  statute,  concerning  the  sale  of 
lands,  and  the  Ttli  section  requiring  declarations  in  trust  to  be  in  writ- 
ing, see  "Wlhters  ».  Withers,  Ambler,  152,  but  they  are  neither  with- 
in  the  statute  of  wills,  nor  the  sections  of  the  statute  of  frauds  which 

relate  to  devises  of  lands. 
f 


< 
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might  have  had  a  prejudice.  The  *doctrine  kid  down  it)  Seagood 
V.  Meale^  is  sometimes  mentioned  as  a  cootrary  authority.(73) 
The  position  in  which  case  is  this,  ^  where  a  man,  on  promise 
oi  a  lease  to  be  made  to  him,  lays  out  money  on  improvements, 
he  shall  oblige  the  lessor  afterwards  to  execute  the  lease,  because 
it  was  executed  on  the  part  of  the  lessee.  Besides,  that  the  les- 
sor shall  not  take  advantage  of  his  own  fraud,  to  fun  away  with 
the  improvements  made  by  another ;  but  If  no  such  expense  had 
been  incurred  on  the  lessee's  part,  a  bare  promise  of  the  leasei 
though  accompanied  with  possesion,  is  directly  within  the  sta- 
tute ;  as  where  a  lessee,  by  parol,  agreed  to  take  a  lease  for  a 
term  of  years  certain,  and  continued  in  possession  on  the  credit 
thereof,  such  agreement  is  nevertheless  within  the  statute.(74) 
We  obsei*ve  that  in  the  case  put  as  above  in  Seagood  v.  Meale, 
the  relief  was  sought  by  the  person  let  into  possession,  who  could 
not  be  said  to  have  received  any  prejudice  thereby  if  the  agree- 
ment should  not  be  performed,  unless  he  had  laid  out  money  in 
^  the  melioration  of  the  premises ;  whereas,  in  the  cases  above  cited, 
wherein  such  possession  constituted  the  part-performance  to 
ground  the  title  to  equitable  relief,  the  party  who  had  sold  and 
delivered  the  possession,  under  thcNcontract,  to  the  purchaser, 
was  the  plaintiff  in  equity,  and  he  was  dearly  in  a  predicament 
to  receive  a  prejudice  from  the  non-performance  of  the  agree- 
ment, and  so  within  the  principle  on  which  the  doctrine  of  part- 
performance  was  placed  by  Lord  Hardwicke,  in  Gunter  v.  Hal- 
sey,  and  Lacon  v,  Mertins,  and  by  the  present  Master  of  the 
Rolls,  in  Buckmaster  v.  Harrop.(75)  And  it  moreover  appears 
*  [  15 1  ]  *hy  the  words  ^  continued  in  possesuon,^  used  in  the  said  case  of. 
Seagood  v.  Meale,  that  the  lessee  was  already  in  possession  im- 


(73)  See  the  Editor's  note  in  the  last  edition  of  Strange,  to  the  Earl 
of  Aylesford's  case,  2  Str.  783. 

(74)  It  was  necessary,  in  citing  this  part  of  the  caae,  a  little  to  trans- 
pose the  language,  as  it  would  otherwise  have  been  scarcely  intelligible. 

{75)  One  general  remark  seems  proper  to  be  made  oh  this  part  of 
the  subject,  viz.  that  the  mere  non-execution  of  a  lease  or  conveyance, 
is  not  a  circumstance  of  itself  affording  a  presumption  of  the  agree- 
ment's having  been  waived.  As  long  as  it  exists,  the  equitable  estate 
exists,  and  the  enjoyment  must  be  under  it  accordingly.  See  Robson  «. 
Collins,  7  Vez.  jun.  130. 
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der  an  expired  lease,  and  held  over  on  the  expectation  of  a  re^- 
Hietral  or  further   gram  :   which  state  of  facts  affords  a  much 
weaker  foundation  for  supporting  an  application  to  equity  for  spe« 
ciiic  performance,   whether  we  condder  the  lessor  or  the  lessee 
as  the  plain tifT.    But  if  a  house  has  been  built  or  improYements 
made  by  such  holder  oyer,  and  especially  if  the  landlord  has  re* 
ceivcd  an  increased  rent,  a  ground  is  laid  for  specific  performance 
notwithstanding  the  statute,  at  least,  for  inquiry  into  the  circum* 
stances  :  so  that  if  a  plsdntiff  state  these  facts  in  his  lull,  and  re* 
fer  them  to  a  particular  agreement,  it  is  probable*  the  plea  of  the 
statute  will  be  ordered  to  stand  for  answer  with  liberty  to  ex^pC 
The  bill  in  the  case  of  Wills  v.  Stradling,(x]t  sUted  the  follow- 
ing case :  The  plaintiff  was  lessee  of  a  farm  for  7  years,  at  the 
rent  of  34/.  a  year,  under  the  defendant,  the  widow  of  the  lessor^ 
under  whose  will  she  was  entitled  to  the  premises  during  her 
widowhood.    The  lease  being  to  expire  in  1794,  the  pl«dnt]ff)  in 
Juncf  1793,  having  an  inclination  to  make  some  imi»t>vcments  on 
the  premises,  which  would  be  attended  with  a  very  conuderable 
expense,   applied  for   a  new  lease   for  the  term  of   fourteen 
years.    The  defendant  agreed  to  grunt  a  new  lease  for  that  tem> 
if  she  should  live  and  continue  a  widow,  at  the  rent  of  36/.  a  year  ; 
and  immediately,  or  very  shortly  after  the  agreement,  the  plain- 
tiff,  upon  the  faith  of  the  agreement,  and  in  confidence  that  he 
should  enjoy  fpr  the  fourteen  years,  under  the  agreement,  began 
to  mfike  imprpvements,  and  laid  out  a  great  deal  of  money  on  the 
premises.     The  plaintiff  Continued  in  possessicMi  after  the  expi- 
ration'of  the  former  lease,  and  paid  the  increased  rent,  for  which 
the  defendant  gave  him  receipts.    The  bill  prayed  a  specific  per* 
ibrmance,  and  the  defendant  pleaded  the  statute.    The  Lord 
Chancellor,  after  premising  that  he  fok  a  very  strong  inclination 
to  support  the  statute  of  frauds,  and  to  give  a  party  *the  benefit     *  [  153  ] 
of  it,  by  way  of  plea,  declared  his  persttasion^  that  it  was  proper 
i»  tiMicasotocalLupon  the  defendant,  to  make  an  answer  to  one 
part  of  the  btll.    His  Lordship  observed,  that  three  grounds  were 
stated  :  possession  by  the  plaintiff,  which  he  refers  to  the  agree* 
ment  ;  payment  of  an  increased  vent,  which  he  also  refers  to  the 
agreement ;  and  that  considerable  sums  of  money  had  been  laid 
out  upon  the  improvement  of  the  £aurm.    As  to  the  first  groundi 

{x)  3  Ve7..  jun.  578,  and  sec  Mortimer  «.  Orchard,  9  Ves.  Jun.  249. 
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the  fact  of  the  continuance  in.  possession  (which  is  all  the  plea  can 
admit  for  guo  animo  he  continued  in  possession,  is  not  a  subject  of 
admission)  would  not  weigh.  The  (/^/rv^r^  of  po&session.by  a  per- 
son having  the  possession  to  the  person  claiming  under  the  agree- 
ment, is  a  strong  and  marked  circumstance  ;(76)  but  the  mere 
holding  o>Ter  by  the  tenant,  which  he  will  do  of  course,  if  he  has 
no  notice  to  quit,  would  not  of  itself  take  the  cuse  out  of  the  sta- 
tute, or  call  for  an  answer.  As  to  the  money  laid  out,  liis  Lord- 
ship stated  himself  to  feel  the  distinction,  pressed  by  the  Solici- 
tor General,  very  strongly  ;.  that  if  it  was  part  of  the  contract  tliat 
money  should  be  laid  out,  and  one  of  the  considerations  of  grant- 
ing the  lease,  (the  laying  out  of  which  must  be  then  with  the  pri- 
vity of  the  landlord)  it  was  very  strong  to  take  it  out  of  the  sta- 
tute. But  the  circumstance  which  he  thought  principally  dis-^ 
tinguished  the  case,  was  the  payment  of  the  additional  rent.  Pay- 
ment of  additional  rent  fier  ae  is  an  equivocal  circumstance,  it  i» 
true.  It  may  be  that  he  shall  hold  over  from  year  to  year,  the 
'  lease  being  expired.  There  may  be  other  inducements.  But  how 
stands  the  averment  upon  this  plea  I  It  is^  that  the  landlord  ac- 
cepted the  additional  rent  upon  the  foot  of  the  agreement.  Then 
the  acceptance  upon  the  ground  of  the  agreement,  which  is 
tl)e  averment  upon  this  plea,  is  not  equivocal  at  all.  It  is.in« 
*  [  153  ]  cumbent  upon  •the  defendant  to  say,  whether  it  was  merely  ac- 
\  cepted  upon  a  holding  from  year  to  year,  or  any  other  ground. 
Upon  this  reasoning,  his  Lordship  ordered  the  plea  to  stand  foi^ 
an  answer  with  liberty  to  except. 
Payment  of  It  appears  to  be  well  settled,  that  payment  of  money  in  part 
p.rt  of  the    „f  ^^,^      ,^hase  »  a  part.performance  to  take  a  case  out  of  the 

purchase-                    "^  r       r 

money,  how  8tatute.(77)  The  doctrine  was   distinctly  laid   down  by  Lord 

far  a  part- 

performanee.  ^  '  '  — """^ — ' • 

(r6)  That4)art  of  the  foundation  for  relief  which  consists  of  the  pre- 
judice to  the  party,  arising  from  his  part-performance,  seems  to  have 
been  overlooked  by  the  Chancellor  in  this  case.  Vide  supra,  the  coi»- 
ments  upon  Buckmaster  v.  Harrop,  138,  etseq. 

Of  th  dn  hf  ^^^  '"  ^*"^  ^^'  ^  ^^^'  ^^*  *  doubt  is  suggested  as  to  the  proper 
as  to  the  pro-  ^^^  ^f  proving  the  receipt  of  the  mone^.  It  is  there  said  to  be  clear^ 
per  mode  of  "  that  if  the  defendant  by  his  answer  confess  the  receipt  of  (the  money 
^'^^"f  f  th^  ^^^  ^^  purpose  alleged  in  the  bill,  or  if  he  deny  the  receipt,  and  it  is 
money.  proved  on  him  by  written  evidence,  as  a  letter  under  his  hand,  he  shalT 

be  obliged  specifically  to  perform  the  agreement,  because  he  has  car« 
ried  part  into  execution.    But,  if  he  confess  the  receipt  of  the  money. 
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Hardwicke,  in  Lacon  v.  MeTUns.(y)  and  admitted  by  the  same 

Chancellor,  in  Owen  v«  Davies^z)     There  is,  indeed,  a  case  in 

the  second  volume  of  Equity  Cases  Abridged,  (a)   of  a  contrary 

tendency.     A  agreed  witii  B  to  make  him  a  lease  for  :21  years, 

Tendering  rent,  and  B  paying  to  A  150/.  fii^.     B  paid.  100/.  in 

part  to  A's  agent,  with  the  privity  of  A,  who  thereupon  ordered 

his  agent  to  prepare  a  lease,  but  before  it  was  executed,  repented  . 

and  refused.     B  exhibited  his  bill  for  a  specific  pedbrmance,  but 

the  court  refused.     *ln  the  case  of  Main  v,  Melboum^^)  the     «r  |^^n 

Lord  Chancelloi  considered  that  case  as  ill  determined.     It  ttep- 

tainly  seems  quite  irreconcilable  with  the  current  of  authorities.(r)  . 

A  distinction,  however,  was  taken  in  Seagood^.  Meale^c/)  be- 
tween the  payment  of  a  material  sum,  and  of  mere  eame9t^ 

\ 
(y)  3  Atk  4.  («)  1  Vez.  82.  {a)  P.  A6,  Lord  Pengall  «. 

Ross.  (b)  4  Vez.  jun.  720.  (c)  Dickenson  v.  Adims,  cited 

in  Mainv.  Melbourn,  4  Vez.  jun.  722.         (</)  Prec.  in.Chan.  561. 


but  says  that  he  borrowed  it  from  the  pUintiflT,  and  that  be  had  it  not  in 
execution  of  their  agreement,  then  he  turns  the  proof  of  the  ag^eroent 
on  the  plaintifr,  and  be  (the  plaintiff  )  must  prove  the  receipt  of  the  mo» 
ney  by  the  defendant,  for  Che  purpose  mentioned  in  the  bill,  by  force  of 
some  written  ag^ement."  But  this  appears  to  be  strange  doctrine  s 
for  the  receipt  of  the  money  can  be  nothinf^  more  than  evidence  of  a 
part-performance  collateral  to  the  contract .;  and  if  an  act  of  part-per- 
formance must  be  proved  in  writing^,  what  is  meant  by  saying^  that 
part -performance  takes  a  case  out  of  the  statute,  if  the  act  ia  which  it 
consists  must  be  evidenced  according  to  the  statute  ? 

(78)  The  case  of  Alsopp  «.  Patten,  1  Vern.  472,  where  a  pair  of  com- 
passes  given  by  the  buyer*  and  accepted  by  the  seller,  to  bind  the  bar* 
gain,  was  held  a  part  eaecution,  upon  the  strength  of  which  the  court 
ordered  the  defendant  to  answer,  seems  to  have  been  rather  eccentri- 
cally  determined.  The  anonymous  case  in  Fiseeman,  128,  and  Vol!  «. 
Smith,  in  the  third  volume  of  the  Reports  in  Chancery,  p.  16,  are  the 
same  way»  but  they  were  both  before  the  statute  s  and  it  is  surprising 
to  see  them  so  often  cited  as  authorities,  in  respect  to  a  question  arising 
upon  the  statute.  According  to  the  law  of  Rome,  although  if  the  earnest 
be  paid  in  money,  it  goes  in  part  of  the  price,  it  is  stiU  but  argumentuvt 
emfitionU  ct  venditioni*  eontracta  ;  it  does  not  break  in  upon  the  integrali- 
ty of  the  subject  of  the  contract  <  re*  integra  numet*  and  either  party 
may  recede  from  the  bargain— the  purchaser  with  the  loss  of  the  earnest, 
the  vendor  with  the  restitution  thereof,  accompanied  with  the  payment 
of  an  additional  sum  to  the  same  amount.  The  trnptio  et  ventUtio  is  a 
luminous  title  in  th«  text  of  the  imperial  law. 


15* 


Contracts. 


BOOK  1, 


which  was  there  held  to  be  of  no  importance  in  the  case  of  an 

agreement  touching  lands  and  houaes,  and  only  oi  effect  in  con* 

tracts  for  ^oods,  under '  the  1 7th  section  of  the  statute^  and  was 

not  to  be  considered  aa  standing  upon  the  same  principle  *as  the 

payment  of  a  aubstsintial  part  of  the  consideration  for  the  purr 

cha8e<78) 

This  distinction  has  been  recognised  and  confirmed  in  the  late> 

.  .         case  of  Main  v.  MtlboumyCO  before  I^rd  Loughborough  ;  in 
material  part  ,    b  ©     ' 

of  the  pur-  which  case  the  defendant  treated  with  the  plaintiff  for  the  pur- 
chase-money chase  of  a  piece  of  ground  allotted  to  the  defendant  under  an  in- 
and  the  pay-  .  ^  .  r 
inent  of  mo-  closure  act.     The  parties  agreed  for  the  price  of  105/.  and  thQ 

ney  merely 
by  way  of 
earnest. 


Of  the  dis- 
tinction til- 
tweeti  pay- 
ment of  a 


^[isn 


plaintiff  thereupon  paid  to  the  defendant  the  *8um  of  5/.  5«.  in 
part  of  the  said  sum  of  105/.  The  bill  prayed  a  specific  perform* 
anceof  the  agreement, .  and  the  plea  of  the  statute  was  put  in. 
The  Lord  Chancellor  said  '*  it  could  not  be  disputed^  that  if  part 
of  the  purchase-money  be  substantially  paid,  the  case  is  taken 
out  of  the  statute.  That  whether  the  five  guineas  in  the  case  be- 
^re  him,  were  paid  on  the  notjon  of  binding  the  bargain,  or  on 
account  of  the  purchase-money,  they  were  certainly  part  of  the 
100  guineas.  If  half  a  crown  had  been  paid,  it  could  not.be  dc: 
nied  that  it  was  part  of  the  100  guineas.  He  could  not  let  the 
plaintiff  put  his  own  construction  on  the  payment.  The  W\  stat* 
ed)  that  five  guineas  were  paid,  and  that  they  were  paid  as  part  of 
the  purchase-money.  But,  said  his  Lordship,  that  does  not  strike 
me  to  have  been  the  nature  of  the  transaction.  The  bill  would 
have  stated  it  the  same  way  if  five  shillings  had  been  paid.  Al- 
low the  plea.'* 

.  Before  the  reader  withdraws  his  attention  from  this  part  of  the 
subject,  he  cannot  but  remark,  in  adverting  to  what  fell  from  the 
late  Master  of  the  Rolls,  in  Foster  v.  Hale^/)  that  this  is  a  spe- 
cies of  part<rperformance,  most  obviously  open  to  compensation 
and  retribution,  and  which  would  not,  therefore,  be  entitled  to 
rank  with  examples  of  part-performance,  if  it  were  a  necessary 
part  of  its  definition,  that  it  ^should  consist  of  acts  which  could 
not  be  undone,  according  to  the  idea  entertained  of  its  nature  and 
principle  by  some  respectable  opinions.  But  however  desirable 
it  might  have  been  at  first  to  adopt  such  a  definition,  and  to" 
found  the  relief  upon  the  principle  of  compensation^  rather  than 

(0  4  Vest.  iuB.  72a       (/)  3  VcV  jujj.  713. 


specific  perfonnaDcey  certain  it  it  the  cases  have  noi  pfoc^eiM 
upon  these  fiews  of  the  subject 


I  hope  to  be  excused,  if  I  venture  out  of  my  province  to  Some   ic- 
offer»   with  g^reat  submisuon,  a  few  remarks  upon  the  plead-  Sf^tiJw 
ings  in  courts  of  equitjr,  where  the  statute  of  irauds  comes  into  courts  of  e- 

If  the  identical  agfeement  charged  in  the  plaintiff's  bill  be  comes  into 
admitted  by  the  defendant,  whether  he  submits  to  perform  *it  ^J^V  | ^5 1 
or  not,  yet  if  he  do  not  insist  upon  the  benefit  of  the  statute,  he 
will  be  taken  to  have  renounced  it«  and  the  court  will,  in  conse- 
quence,  compel  him  to  perform  the  agseement,  as  set  forth  in  the 
bill.  And  if  the  bill  allrge  a  vmtten  agreement,  a  necessity 
will  not  thence  arise  for  the  /iroduetion  of  a  written  agreement  ; 
but  evidence  of  a  parol  agreement  will  sustain  the  bill.  It  b  al- 
ways sufiicient  if  the  plaintiff  proves  the  substance  of  his  lull ;  and 
the  difference  between  a  written  and  parol  agreement  consists  on- 
ly in  the  mode  in  which  they  are  evidenced.  The  substance  of 
the  thing  is  the  same,  whether  in  writing  or  not ;  and  upon  a 
similar  ground,  it  is  held  sufiicient  at  law,  if  the  declaration  al- 
lege the  agreement  genertUlyj  without  saying  whether  it  was  in 
writing  or  not. 

It  appeal's  also  to  be  clearly  understood,,  that  if  the  party  sub- 
mits by  his  answer  to  perform  the  agreement,  there  is  a  total  end 
to  the  statute:  so  that  where,  after  an  answer  admitting  the 
agreement  and  submitting  to  perform  it,  the  bill  was  amended 
as  to  other  circumstances,  the  defendant  wa^  not  permitted  to 
take  advantage  of  the  statute  by  his  answer  to  the  amended  bill,  ^ 

and  a  specific  performance  was  decreed.(^) 

That  a  parol  agreement,  notwithstanding  the  statute  of  frauds, 
must,  if  discovered  or  confessed,  be  compelled  to  be  performed, 
is  a  proposition  which  seems  to  justify  the  conclusion,  that  all 
the  means  which  the  jurisdiction  of  the  court  affords,  of  ascer- 
tsdning  the  existence  of  the  agreement,  ought  to  be  resorted  to 
in  every  case  ;  for  what  is  just  to  be  effectuated  when  known, 
ought  in  a  court  of  conscience  to  be  compelled  to  be  revealed.*— 
ypon  tills  reasoning,  was  framed  the  opinion,  that  the  defendant 

ii)  Spurrier  «.  FitzgenJd,  f  Vei.  jun.  546. 
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could  not  set  up  the  statute  as  a  bar  to  a  discoveiy,  but  was. 
bound  to  confess  or  deny  a  mere  parol  agreement  alleged  in  the 
bill,  though  not  averred  to  be  in  part  performed.  To  those  who 
adopted  this  opinion,  it  appeared,  that,  as  the  statute  was  made 
to  prevent  fraud  and  perjury,  and  the  danger  of  fraud  or  per- 

•  r  isr  l  i^^y  ^^*  removed  by  the  confession  'of  the  party,  and,  further- 
more, as  the  defendant  ought  to  discover  whatever  was  material 
to  the  justice  of  the  plaintiff  's  case,  a  forcible  appeal  should  be 
made  to  the  conscience  of  the  defendant,  which,  if  successful, 
would  render  the  statute  inapplicable,  and  prevent  it  from  being 
made  the  shelter  of  fraud  instead  of  a  protection  against  it— 
from  becoming  the  bane  instead  of  the  antidote. 

But  the  better  reasoning  seems  to  arrange  itself  on  the  other 
side.  Where  integrity  is  a  victim  to  the  statute,  it  suffers  the 
consequence  of  its  own  neglect  of  the  means  thereby  provid- 
ed for  its  security  against  fraud,  and  of  the  rational  maxim  of 
law,  vigiiantibue  non  dqmdendbus  leges  atibveniunt.  The  princi- 
ples of,  law  and  government  rec^uire,  that  particular  hardsliip, 
and  cases  even  of  transient  injustice,  must  be  endured,  rather 
than  that  the  standing  policy  of  general  justice  should  be  dis- 
turbed.    A  law  composed  with  the  design  of  obstructing  the  fa- 

^  cilities  of  fraud,   and  removing  the  temptations  to  perjury,  is 

baffled  in  its  general  policy  by  a  subjection  to  rules  of  a  fluctuat- 
ing operation  ;  and  the  anxiety  to  take  cases  out  of  the  statute, 
is  the  source  of  the  inconvenience  which  has  been  reproachfully 
imputed  to  the  statute  itself.  If  the  party  must  confess  or  deny 
the  agreement,  such  denial  is  either  conclusive,  or  open  to  con- 
tradiction by  evidence  aliunde.  If  open  to  contradiction,  those 
very  opportunities  to  perjury  which  the  legislature  by  that  sta- 
tute designed  to  prevent,  is  revived,  and  on  every  such  occasion 
the  statute  is  suspended  by  the  court.  If  the  denial  is  conclu* 
sive,  then  has  the  defendant  a  direct  temptation  to  perjury,  in 
his  answer,  because  of  the  certain  interest  which  he  has  in  the 
denial.  ^ 

*  From  the  distressing  and  unsatisfactory  case  of  Whitchufch  v, 
Bevis,(/i)  in  which  the  intellect  of  Lord  Chancellor  Thurlow,  strug-r 
gled  ineffectually  with  the  difficulties  thrown  upon  him,  by  the 
multiplied  precedents  of  departure  from  the  statute,  we  collect, 

(A)  2  Bro.  C.  R.  4166. 
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that  it  uras  the  inclination  of  his  Lordship's  ^judgmcDt^  that  the 
true  and  only  effect  of  the  statute  was  to  exchide  evidence  aliunde^ 
from  proving  a  verbal  agreement  denied  by  the  defendant's  an- 
svrer.  So  also  in  the  late  case  of  Cooth  v.  Jackson^O  according 
to  the  reporter,  it  was  said  by  Lord  Eldon,  that  if  the  defendant 
denies  that  any  parol  agreement  ever  took  place,  a  court  of 
equity  will  not  inquire  into  the  truth  of  that  denial,  which  obser- 
vation J  presume  hb  Lordship  meant  only  to  apply  to  a  case 
where  the  bill  charges  tK>  acts  of  part-performance. 

The  question,  therefore,  is,  wtiether  a  party  is  to  be  laid  under  • 
this  violent  temptation  to  answer  falsely  upon  his  oath,  or  is  he 
to  be  allowed,  under  the  authority  •  of  a  public  law,  unambigu- 
ously promulg^,  to  reust  the  performance  of  an  agreement 
which  he  does  not  pretend  to  deny.  In  Rondeau  v.  Wyatt,  ^k) 
it  was  said  by  the  late  Lord  Rossljrn,  when  sitting  in  the  Com- 
mon Pleas,  that  it  was  very  bad  reasoning  to  hold. that  there  was 
no  danger  of  perjury,  when  the  defendant  was  made  to  confess 
the  agreement ;  and  that  perjury  was  the  only  thing  which  the 
statute  intended  to  prevent ;  for  the  calling  upon  a  party  to  an- 
swer a  parol  agreement,  was  laying  him  under  a  great  tempta- 
tion to  commit  perjury.  Nor  was  it,  in  his  Lordship's  opinion, 
the  sole  object  of  the  statute  to  prevent  perjury  :  another  of  its 
objects  was  to  lay  down  a  clear  and  positive  rule,  to  determine 
when  the  contract  of  sale  should  be  complete.  Something  direct 
and  si>ecific  was  ordered  by  it  to  be  done,  to  show  that  the  agree- 
ment was  final/ 79)  and  that  there  might  be  no  rodm  for  doubt  or 

(i)  6  Vez.  jun.  39.  (i)  2  H.  Black»t.  68.  * 


(79)  In  Whitchurch  «.  Bevis,  2  Bro.  C.  R.  S5^  Lord  Thuriow  inti- 
mated that  it  was  a  matter  of  serious  consideration  nohat  tort  of  a  verba! 
aj^ement,  notwithstanding  the  plea  of  the  statute  of  frauds,  may  be 
sustained,  as  beihg  confessed  by  the  answer,  so  as  that  this  court  will 
carry  it  into  execution.  His  Lordship  said,  he  was  prepared  to  say,  that 
"if  there  be  ([general  instructions  for  an  agreement,  consisting  of  mate-* 
rial  circumstances,  to  be  thereafter  extended  more  at  large,  and  tm 
be  put  into  the  form  of  an  instrument,  with  a  view  to  be  signed  by  the 
parties,  and  no  fraud,  but  the  party  takes  advantage  oT  the  iocut  jmitenM, 
he  shall  not  be  compelled  to  perform  such  an  agreement  as  that,  when 
he  insists  upon  the  statute  of  frauds/*  Thoiigh  a  statute  admitted  to  be 
salutary  in  its  policy  and  purposes,  bad  Imposed  the  necessity  of  sub- 
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IiesitatioD.  *This  Was»  continued  the  Chi^JuBticcy  the  intention  of 
thestatute  In  all  contracts  for  sale,  in  order  to  prevent  coiifqsion  wi 
,  uncertainty  in  the  transactions  of  mankind ;  and  his  Lordship  con- 
cluded, with  citing  Whaley  v.  Bagenal,(/)  in  the  House  of  L^ords) 
aa  coinciding  with  his  own  determination. 

It  is  said  not  to  have  ever  been  decided,  that  a  defendant  may* 
not  by  his  answer  admit  ^the  agreement,  and  at  the  same  time 
insist  upon  the  statute.  In  the  arguonent  of  Cooth  v,  Jackson^ 
above  cited,  it  was  admitted,  that  there  was  no  case  to  this  effect ; 
and  Lord  Eldon,  after  stating  himself  to  feel  all  the  diainclina' 
lion  which  had  been  lately  expressed,  to  take  cases  out  of  the 
^  reach  of  the  statute  farther  than  they  had  been  already  qarried» 
declared  that  the  circumstance,  of  there  haf  ing  been  no  such 
case,  would  very  much  weigh  with  him ;  it  being  hi%  purpose- 
not  to  form  a  new  head  of  cases  out  of  the  statute. 

In  Child  V.  Godolphin,(m)  however,  it  appears  to  have  been  the 
^*[  160]  clear  opinion  of  Lord  Macclesfield,  that  whether  *part-performr 
ance  is  or  is  not  alleged  in  the  bill,  though  the  defendant  may 
j^ead  the  statute,  he  must  answer  to  the  parol  c^reement,  and 
confess  or  deny  its  existence,  and  that  if  he  confess  it,  the  court 
will  enforce  it ;  and,  indeed,  it  seemed  of  course  that  the  statute 
would  not  be  suffered  to  avail  the  defendant,  if  he  was  bound  to 
confess  or  deny  after  pleading  it ;  for  it  would  be  a  nugatory  ex- 
ertion of  jurisdiction,  and  sporting  with  the  conscience  of  the 
party  to  urge  him  to  speak  out  as  to  the  agreement,  unless  they 
meant  to  compel  the  performance  thereof^  if  confessed*  The 
case  of  Cottington  v,  Fl&tcher,  reported  in  Atkins,(n)  which  con- 
tains a  like  opinion  of  Lord  Hardwicke,  is  said,  in  Moore  v.  Ed- 
wards,(o)  to  be  a  complete  mistsltement.  The  reporter  represents 
Lord  Hardwicke  to  have  overruled  the  defence  upon  the  statute} 

(/)  6  Bro.  P.  C.  45.  (w)  Cited  by  Lord  Thuriow  in  Whitchurch 

V.  Bevis,  3  Bro.  556  ;  And  a^e  1  Dickens's  Reports,  39.    (n)2  Atk.  155- 
(o)4  Vez.  jun.  24. 

stantiating  agreements  byjwriting  in  certain  cases  therein  parti culari.. 
sed,  in  order  to  avoid  altof^ther  the  lubricity  of  memory,  and  the  op- 
portunities of  perjury  and  fraud,  his  Lordship  found  himself  reduced, 
by  the  unsteadiness  of  former  decisions,  to  the  necessity  of  computing 
the  deg^es  of  the  weight  and  value  of  different  descriptions  of  verbal 
testimony,  in  a  case  expressly  comprehended  within  the  statute. 
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merely  on  the  ground  th«t  the  agreement  was  admitted.  But 
Lord  RoBslyn  said,  that  it  appeared  by  Lord  Iiardwicke*9  own 
notes,  that  he  determuied  the  case  npon  the  fiict  of  the  agreed 
ment's  having  been  in  part  executed. 

In  the  first  argument  upon  the  plea  in  Whitchurch  v.  Be^ 
yh^P)  Lonb  Thurlow  appeared  to  be  influenced  by  the  case 
T>('  Child  V.  Godolptdn,  to  hold,  that  if  nbihing  b  stored  in  the 
liili  biit  the  parol  agreement,  the  defendant  ought  to  support  liis 
p)ea  by  an  answer  denying  the  parol  agreement.  But  upon 
the  second  discussion  of  the  case,  his  Lordship  allowed  the  plea ' 
of  the  statute,  although  the  parol  agreement  was  confessed  by 
tlie  answer.  It  appears  that  Baron  Eyre,  in  two  cases  wMch 
came  before  him  in  the  £icchequer,(7)  was  of  opinion,  that  if 
the  defendant,  by  his  answer,  insisted  upon  the  statute,  a  sped- 
iic  performance  could  not  be  decreed.  Lord  Rosslyn,  we  havo 
seen,  held  the  same  opinion  in  Moore  v.  Edwards  ;(r)  and  though 
not  the  pdnt  of  adju^cation,  yet  the  weighty  declarations  of  the 
present  Chancellor,  in  the  case  of  *Cooth  v.  Jack8an,(«)  leave  us  ^  [  161  ] 
hardly  any  room  to  doubt  that  it  will  hereafter  be  the  doctrine  of 
cburts  of  equity,  that  the  defendant  may  admit,  the  agreement 
without  being  precluded  by  such  admission  from  praying  to  have 
the  benefit  of  the  statute.  ^ 

If  a  bill,  therefore,  should  noi^  allege  an  agreement  without 
stating  it  to  be  in  writing,  or  averring  part-perfcMinance,  it  seems 
that  the  plea  of  the  statute  alone,  without  any  answer,  would  re- 
pel the  plaintiff*  from  the  relief  sought  by  him.  But  if  acts  ef 
.  part*performance  are  set  forth  in  the  bill,  the  defendant  must  an« 
swer  as  well  as  plead :  he  should  plead  the  statute,  and  deny  the 
Sjcts  of  part- performance ;  and  if  the  acts  alleged  are  found  not 
to  amount  to  partpperformance,  the  pka  will  be  allowed. 

Act^  of  part-performance,  and  also  an  agreement  in  writing) 
are  now  commonly  stated  in  the  bill,  to  avoid  the  demurrers,  and 
to  compel  the  defendant  to  answer ;  the  rulebeing,  that  the  de* 
fendant  must  answer  to  all  parts  of  the  Ull  upon  which  the  plain* 
tiff  could  be  entitled  to  relief.  But  although  where  the  plaintiff 
in  his  bill  alleges  acts  of  part-performance,  the  defendant  u  regu- 
larly put  to  answer,  yet^  according  to  the  present  strong  inclination, 

(^)  2  Bro.  56d.  (q)  Eyre  v.  Iveson  ;  and  Stewart «.  Careless,  cited 
in  Whitchurch  «.  Beris,   2  Bro.  C  R.  563,  564.     (r)  4  Vez.  jua.  2^. 

(*)  6  Vea.  jun.  57* 

r  « 
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'  I  had  almost  daidtlie  prevailing  doctrne  of  the  courts  of  equitTv 
he  is  not  laid  under  a  necessity  of  simply  denying  or  copfessing 
the  answer^  but  he  may  admit  the  parol  agreement,  and  insist 
upon  the  statute,  and  also  contesi  th6  acts  of  part-pei%>rmance ;  . 
but  if  he  confesses  the  agreement^  without  saying  any  thing  ^ 
about  the  statute,  though  the  bill  states  acts  of  part*perfonnance^ 
there  will  be  no  occasion  fov  him  to  prwre  these  acts,  such  neces-^ 
ttty  being  supersededby  the  defendant's  admission.  If  he  denies 
the  agreement,  atid  t^e  part-perforpiance,  both  the  agreement 
and  part*performance  mast  be  substantively  prwred  ;  for  proof  of 
part^performabce  vnl\  not  evidenee  the  terms  of  the  particular 
*  [  16S  ]  i^^reement,  however  it  may  avail'  to  establbh  *the  existence  of 
some  agreement ;  and  when  this  is  the  state  of  the  pl^adingf  the 
parties  are  pHaced  in  the  predicament  which  has  beencxpUmed  a 
few  pages  abover  in  which,  a  mysterious  logic  has  not  aridont 
triumphed  ovef  the  goad  sense  and  pcdky  of  the  statste  oC 
frauds. 

Experience  ^of  the  ill  effects  of  treatmg  cases  as  out  of  the^ 
s|Hrit  which  have  been  obviously  withm  the  letter  of  the  statute^ 
seems  to  have  recalled  our  courts,  both  of  law  and  equity,  to  a 
^scnrerer  rule  of  practice  ;  and  particularly  in  respect  to  the  doc- 
^ne  of  part-performance,  the  law  seems  to  be  regaining  Fta 
proper  limit,  and  recovering  land  out*  of  the  ocean.  Before  the 
acts  of  a  party  can  be  construed  as  amounting  to  part-perform- 
ance, it  seems  that  he  must  receive  a  prejudica(/)  thereby,  for 
they  are  not  received  merely  as  evidence  of  the  agreement,  but 
they  must  be  such  as  may  be  fairly  imputable  to  a  design  to 
perform,  and  capable  of  bemg  considered  as  an  incepdve  execu- 
tion of  the  contract  r  they  ought  to  be  clear  and  unaaabiguous  inr 
respect  to  their  object ;  atid  perhaps  it  may  not  be  presumptuous 
to  infer  from  the  present  apparent  disposition  of  the  courts  to 
give  effect  to  the  statute,  that  they  would  hardly  suffer  a  case  ta 
be  taken  out  of  its  reach  by  a^art  execution,  composed  of  mi* 
nute  and  incipient  acts,  reversible  without  trouble  or  cost,  or 
open  to  an  easy  and  immediate  compensation^SO)     This  hope  is 

(t)  Vide  Buckmaster  v.  Hsrrop»  7  Vez.  jun.  340. 

(80)  Gunter  v,  Halaey,  Ambler,  586.  Whitbread  v.  Brockhunt^ 
1  Br.  C.  R.  412.  Whaley  «.  Bagenal,  6  Bro.  P.  C.  45.  Wills  v.  Shad.^ 
ling,  3  Vez.  jun.  379.  Pym  v.  Blackbumy  3  Vez.  jun.  34 ;  and  see  Cooth 
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enlarged  by  the  peruaal  of  the  recent  cue  of  Cooth  v.  Jackacm» 
where  the  present  Chancellor  is  staled  by  the  reporter  to  have 
«ud  ^^  the  moat  radonal  way  seems  to  me  to  be*  that  if  the  de- 
fendant admits  the  agpreement,  but  insists  on  the  benefit  of  the 
statute)  there  is  no  occasion  to  inquire  about  the  part-perfc 


It  has  before  been  obsenred  b  the  introductory  chapteri  that 
I  oiig^  to  be  taken  to  note  the  distinctioD  between  cases  where 
the  resort  to  equity  is  ibr  the  ^ecific  performance  of  an  unwritr 
ten  agreement^  and  where  the  bill  bdi^  for  the  eJeecution  of  a 
wntten  afpreeoientts  the  applicatioo  is  endeavoured  to  be  lepdled 
by  setting  up  a  subsequent  parol  agceementy  whereb|r.»  on  good 
consideratioo,  thefint  agreement  was  meant  to  be«sodified ;  for 
though  equity  canneCf  amless  on  the  groood  of  some  plain  acts 
of  part-performanoey  or  the  confession  of  the  party^  establish  a 
contract  in  the  teeth  of  the  sta^ute-of  iraudst  yet  t^e  court  wUl 
on  slenderer  grounds  suffer«p«rol  agreement  to  weigh  as  anin« 
ducement  to  refuse  its  assistanccy  in  carrying  intoefiect  thcfirst 
i^reement(tf).  But  although  this  doarine  is  said  to  turn  upon 
the  discretion  in  the  court  .to  grant  or  withhold  its  peculiar  and 
extraordinary  remedy^  of  compelling  specific  performance,  it 
should  not  be  forgotten  by  ust  that  this  discretion  has  its  bounds, 
;and  that  it  must  he  regulated  by  princy>les  of  judidal  analogy 
and  consistency  ^x) 

{u)  See  Legtl «.  MiBer,  3  Yes.  399,  but  especially  the  case  of  Wool- 
ism  «.  Heam,  7  Vez.  jon.  211.      (»)  9  Vex.  jun.  35,  White  «.  Damon. 
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«.  Jackaon,  6  Vez.  jun.  41,  where  It  was  held,  that  upon  a  parol  agree- 
ment for  a  compromise,  and  a  diviaion  of  the  estate  by  arbitration,  acts 
'done  by  the  arbitrators  towards  the  execution  of  their  duty,  as  aunrey- 
ing,  8u:.  cannot  be  considere4  aa  acts  of  part-performance.  The  autho- 
rity of  the  case  of  Sir  Jamea  Lowther  «.  Caril,  1  Vera.  321,  wheieia 
the'  court  leema  ta  ha^e  thought  that  altcrationa  made  in  the  draft  by 
one  of  the  partiea,  and  hia  sending  it  to  the  other  to  execute,  took  the 
case  out  of  the  statute,  is  opposed  by  that  of  Hswkias  «.  Holmes,  1  ?. 
Wms.  770. 
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Ifth  Section  and  Sth  dame  i^  th€  Ath  Sectum. 

€ontract9  for  the  Sale  and  Purch(ue  of  Goods  and  CAaticU, 

HAVING  considered  how  contracts  for  the  sale  of  lands  are 
effected  by  the  statute,  I  shall  proceed  in  this  dirision  of  the 
work  to  examine  its  operation  on  contracts  for  the  sale  and  pur- 
Ghase(81)  of  goods,  or  moveable  chattels,  which  will  lead  us  in 
a  somewhat  connected  order  of  inquiry  to  the  subject  of  the  17th 
section,  and  the  5th  clause  of  the  4th  section,  of  the  statute  Hi 
question.  By  these  branches' of  the  statute,  it  is  prcnrided,  that 
DO  contract  for  the  sale  of  goods,  to  the  Talue  of  10/.  or  more, 
shall  be  valid,  unless  the  buyer  actually  receives  part  of  the 
goods  sold,  or  giv^s  partpf  the  price  to  the  vendor  by  way  of 
Ernest  tp  bind  the  bargain,  or  in  part-payment ;  or  (tnless  some 
note  or  memorandum  in  wridng  be  made,  and  signed  by  the 
party,  or  hb  agent,  who  is  to  be  charged  with  the  contract :  and^ 
with  respect  to  property  of  whatever  value,(83)  that  no  contract 
'Or  agreement  regarding  the  same  shall  be  valid,  unless  the  thing 
contracted  for  is  to  be  delivered  within  one  year,  or  unless  the 
contract  be  made  in  writing,  and  signed  by  the  party,  Or  his 
agent,  who  is  to  be  charged  therewith. 
f  £  165  ]  *^fiefore  this  statute  thu^  modified  the  obligation  of  these  C9n^ 
tracts,  a  bargain  for  the  sale  and  purchase  of  goods,  at  a  future 
stipulated  time,  provided  there  was  Siqtddfiro  guoj  or  that  motive 
or  consideration,  which  our  law  requires  to  raise  an  actionable  de- 


(81)  This  section  does  not  affect  exchanges,  where  one  commodity 
•  b  g^vcn  for  another  j  in  permutatione  dUcemi  non  poteat  utef  entpMr  uter 
venditor  tit>    Vid.  Dig.  lib.  1%  tit.  1. 

(83)  This  clause  is  general  with  respect  to  tfU  agreements  whatever. 
But  as  agreements  respecting  bnds  are  included  in  the  clause  which 
was  considered  in  the  socond  part  of  thiy  chapter,  whether  they  are  for 
immediate  or  lutiure  execution,  I  have  judged  it  proper  to  treat  of  the 
5th  clause  of  th^  4th  section,  respecting  contracts  not  to  be  executed 
within  the  space  of  one  year  from  the  making,  as  to  its  operations  only 
911  contracts  for  g^oods  ;  and  have  therefore  included  the  consideration 
5if  it  in  the  same  part  with  that  of  the  17th  section. 


cR«  3«  Contrwis. 

maqd  upon  any  contrtcty  was  unrestricted  in  Hliitiince  of  dme, 
md  not  pecestaiy  to  be  accompanied  and  aaccrtained  by  those 
acts  of  payment,  or  defivery  of  parti  or  the  whole,  of  the  thing  « 

contracted  fori  which,in  contracia  or  bargains  to  foe /krf«tfitffyeiE» 
ecuted,  were  necessary  to  their  obligation  and  completion^  and 
to  the  legal  alteradon  of  property  in  the  subject  between  the  cod* 
trading  parties. 

But  a  bargain  and  sale  of  a  chattel,  where  no  future  day  was  |^  banndni 
assigned  between  the  parties  for  the  delivery  and  payment,  unless  and  %&%  of 
earnest  was  given  to  bind  the  biuigain,  required  a  ttmuUaneous  ^(ii^ut  any 
or  consecutive  payment  or  delivery  to  fix  the  contract,  and  trans*  resenration 
mute  the  property ;  for  if  the  sale  was  immediate,  and  the  buyer  unie  *  the 
inade  no  payment  or  tender,  the  owner  was  at  Uberfey  to  dbpose  property  is 
of  the  goods  as  he  pleased ;  nor  was  be  compellable  to  part  with  Unless 


the  goods  before  payn&t  of  the  price  by  the  purchaser ;  and  if  nestbepvea 
}^fore  such  payment  they  were  taken  or  removed  by  the  buyer,  mad J[or  pos- 
it was  an  injury  for  which  an  action  of  tre^sa  lay  for  the  reoo*'  seMion  ej- 
very  of  damages,(y)  or  the  owner  might  waive  the  wrong,  and  or  total  defti 
insist  upon  the  contract  by  his  action  of  debt  or  assumpsit,  bdng  vered.  ^ 
allowed  under  these  circumstances  to  amsider  the  contract  asex- 
fcuted  or  anticipated  by  the  acts  of  the  other  party. 

Bitf  before,  as  well  as  mce,  the  statute  payment  of  earnest  was 
idways  considered  as  perfecting  the  bargain,  so  as  to  preclude  the 
retractation  by  the  one  without  the  consent  of  the  other,  and  Jo 
give  to  the  buyef  an  action  for  the  goods,  an^  to  thc^aeller  an  ac- 
tion for  his  money,  the  property  being  changed  by  such  payment 
pf  earnest,  no  matter  how  small  the  sum.  If  1  say  that  I  will 
sdl  my  horse  for  30/.  and  a  person  offers  to  buy  it  at  that  price, 
but  does  not  presently  tender  the.  money,  it  is  no  contract,  and 
though  the  party  should  oome  again  *with  the  money  in  his 
hand,  I  am  at  liberty  to  accept  it,  or  to  refuse  to  sell,  or  to  de-  ^  ^ 
mand  a  larger  sum,  according  to  my  pleasure.  But  if  he  had 
proceeded  forthwith  upon  the  price  being  named,  to  count  out 
his  money,  and  in  the  mean  time  I  had  wAA  the  horse  to  another^ 
)ie  might  take  his  remedy  against  me  by.  action  upon  the 
ca8e.(z) 

Or)  Mod.  137.       {z)  Noy»s  Max.  c.  42,  n.  87.    Dyer  30,  76.    Shcp. 
TooehfftoDf ,  232.    Hob.  41,  42.    Pk>wd^433. 
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•  [  167  ] 

Paymeiit  of 
earnest  al- 
ters the  pro- 
perty, but 
not  BO  as  to 
give  a  right 
to  the  pos- 
Bession  with- 
out payment 


These  he^s  are^  well  recapitulated  in  the  Touchstone  thus : 
<<  If  a  man,  by  word  of  mouth,  sell  to  me  his  horse,  or  any  othef 
thing,  and  I  give  or  promise(83)  him  nothing  for  it,  this  is  voidy 
and  will  not  alter  the  property  of  the  thing  sold.  But  if  one  sell 
roe  a  horse,  or  any  other  thing  for  money,  or  other  valuable  coo* 
sideration,  and  the  same  thing  is  to  be  delivered  to  me  at  a  day- 
certain,  and  by  our  agreement  a  day  is  appointed  for  the  pay* 
ment  of  the  money— or  all  or  part  of  the  money  is  pud  in  hand 
—or  I  give  earnest-  money  to  the  seller^— or  I  take  the  thing 
bought  by  agreement  inta  my  postsession,  where  no  money  is 
paid,  earnest  given,  or  day  appointed  for  the  payment ;  in  all 
these  cases,  there  is  a  good  bargain  and  sale  of  the  thing  to  alter 
the  property  thereof.  And  in  the  first  case,  I  may  have  an  ac- 
tion for  the  thing,  or  the  seller  for  his  money  ;  in  the  second 
case,  1  may  sue  for  and  recover  the  thing  bought ;  in  the  third 
case,  I  may  sue  for  Ihe  thing  bought,  and  the  seller  for  the  re* 
sidue  of  his  monejr ;  in  the  fourth  case,  i.  e,  where  eamesti(83)^ 
is  given,  *we  may  have  reciprocal  remedies  against  each  other ; 
and,  in  the  last  case,  the  seller  may  sue  for  his  money." 

By  the  payment  of  earnest  it  has  been  stated,  that  the  bargain 
is  complete,  and  the  pipperty  is  transferred  firom  the  vendor  to 
the  vendee,  and  the  price  to  W  given  for  it  is  vested  in  the  vendor, 
and  I  apprehend  it  to  be  quite  dear,  that  the  vendee  may.  bring 
his  action  for  the  goods,  and  the  vendor  Am  action  for  the  price 
of  them  ;  which  seems  to  be  a  consequence  o(  and  to  suppose  a 
iransinutatioDof  property.  '  But  we  are  to  observe,  that  notwith- 
standing the  earnest  given,  the  absolute  right  to  the  immediate  , 
possesion  is  not  so  transferred  with  the  property  in  the  thing,  as 
tliat  the  vendee  may  take  the  goods  without  first  pitying  or  ten* 
dering  the  price  agreed  upon  ;(a)  but  if  he  tenders  the  price  to 

(a)  Hob.  4l. 


(812)  That  is,  supposing  there  to  be  an  agreement  between  the  par* 
tie«. 

(83)  The  question;  whether  money  paid  was  pud  as  earnest  or  not, 
must  be  determined  by  the  destination  expressly  given  to  it  by  the  persoa 
paying,  for  quidquid  tolvitur^  wMtur  ad  modutn  iolventu^  Pinnel's  caM» 
5  Rep.  117.  But  then  it  seems  he  ought  to  declare  on  what  account  hf 
pays  it,  at,  the  time  of  paying  it.  See  Mamung  «.  Western*  2  VcnV' 
600,  and  see  3  Esp.  N.  P.  Ga.  6^. 
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theTokbr,  and  he  refuses  it,  the  vendee  may  seize  the  goods,  or 
have  an  action  against  the  yendor  ibr  detaining  them.  In  the 
TiMt  /rniM  case  of  Langfert  v.  the  administratrix  of  Tiler^  ^)  it 
Mras  ruled  by  Chief  Justice  Holt,  that  notwithstanding  theeamcstt 
the  money  must  be  paid  upon  fetching  away  the  goods,  where 
no  other  time  for  payment  was  appdnted.  That  earnest  only 
binds  the  bargain,(84)  and  gives  a  party  a  right  to  demand ;  but 

\  (6)  1  Salk  lis. 


(84)  The  attentiye  student  will  obterve  a  cooiiderftble  di&Nnce.be-  Thedoetrino 
tweea  the  effect  of  earnest  {arrka)  in  the  civil  law,  and  in  our  own ;  to  of  the  ami 
which  probably  another  striking  difference  in  the  circunstances  con-  ^-^^t  |^  l^. 
^tutin^the  perfection  of  the  contract  upon  the  smptxo  kt  vkmdxtio,  nest, 
and  our  aAscAiv  avj>  saxk,  has  given  birth.    We  hsTe  observed, 
that  a  bargain  and  sale  in  the  law  of  this  country,  where  no  future  day 
is  assigned  by  the  parties  ibr  the  payment  or  delivery,  nor  any  earnest 
given,  requires  an  immtdiate  deliTeiy  or  payment  to  fix  the  contract, 
and  make  itobligatory  upon  the  parties  i  and  that  upon  ready  noosy 
contracts  (and  every  contract  must  be  so  understood,  unless  the  con- 
trary be  expressed)  if  the  buyer  makes  no  payment  or  tender  upon  the 
spot,  the  owner  is  at  liberty  to  dispose  of  the  goods  to  whom  be  pleases. 
The  dread  of  pei3ttry,r  characteristic  of  our  earliest  legal  ordinances, 
required  some  ostensible  act  to  assure  the  bargain,  and  the  payment  of 
earnest  had  this  effect  given  to  it ;  the  law*  considering  that,  without 
this  act  of  confirmation,  the  transaction  imported  not  a  settled  bargain, 
but  only  a  communication  a^mit  a  bargain. 

But,  in  the  cinl  law,  neither  payment,  nor  delivery,  nor  earnest,  was 
necessary  to  conclude  the  bargain,  but  simply,  the  convention  of  the 
contracting  parties.  The  perfection  of  the  contract  was  one  thing,  and 
the  consummation  or  fulfilment  another.  Agreement  concerning  tho 
thing  purchased,  and  the  price  to  be  given,  established  the  emftia  et 
^atditiof  which  was  consummated  by  the  payment  and  deliveiy.  As 
soon  as  the  bargun  was  struck,  the  obligation  of  perfi>rmance  recipro- 
cally attached,  and. a  right  of  action  respectively  to  enforce  it  V^firi- 
fmrnt  de  re  et  pretio  convent^  empth  perfeeta  inteliigiiurf  quamvu  nee  re^ 
traditur,  neefretium  mtmeratutn^  nee  arrha  data  eif.'  Atqme  in  eontracttlmf 
qui  ceneentu  perficivntur^  dittingnenda  perfectio  contractu*  a  eauumnuitione 
tiw  itnpiemento.  JSmptionetn  et  venditionem  perjldt  eolue  eoneemus  de  re  - 
et  pretiog  ccntum/ntat  ret  traditio  et  pretii  numeratUf  qui  extremue  §s 
CMtrahenfinmfaii*  :  eimulatque  a^tem  etnptio peffictaettfnaeatnf  utrinque 
abiigatiof  tenetuiifue  emptor  aetione  ex  «nK/r^,  ut  nUnvmot^  quo*  pretii  no- 
mine  pro  re^endita  profnieit,  ool^at  /  venditor  aetione  etc  etnptOf  Mtretnven' 
dit(nn,  tFodat  tmpteri.    Vin,  Uk,  %,  tit.%^ 
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then  a  ^demtiid  iAtbout  the  payment  of  the  thoney  is  void  ^  but 

that  after  earnest  given,  the  vendor  cannot  sell  the  gbods  to  an- 

t  f  1691    dfii^Fi  -hrithbut  a  de&ultin  the  vendee;  and,  therefore,  if  the 


Bat  we  are  to.pbsqirvettbat  though  the  perfection  of  the  opntract  arose 
upon  the  agreement  without  payment,  deliverj,  or  eamej^  yet  that 
this  -was  not  a  mere  loose  and  casual  agreement,  but  wasrec^uired  to  be 
negotiated  in  certain  stipulatory  fonps  of  question  and  answer,  which 
served  to  mark  a  deliberate  purpose  in  the  parties,  and,  therefore,  could 
betttfi'diflpefise  with  the  circumstances  of  authentication  made  neces- 
sary bf  the  common  law  of  England;  aiid  though  the  tolemnia  wrba, 
the  dtterminale  forms  of  interrogation  and  resipnilBe,  tatpbridh  ?'  ipohr 
deo  f/frornittis?  frcmiuo  /  fide  pratnitti^T  prtmUto  f  fide  juh^f-fideju*^' 
beo  f  dabi*?  dahp  ;  fa^e*  ?  Jacio;  settled  by  the  earlier  jurtfcq^ifults  pr 
the  Roman  law,  were  relaxed  by  the  Leonine  constitution,  tf^eM^  sub-/ 
stance  and  effect  always  remained  essential  to  the  constitution  of  a 
binding  hargiliil.    '^in  Ottttm  icntpuldtd  hec  ^erborum  o6*ervatto  a  Leoni 
ptetea  tahtma  40tyiiludtamen  mi^m  attjfue  tuhttanHtthi  "^putathriU  adhuc 
requUitUTt  mfimivfnque  laqutmet  ai  pt^nde  «*^to^ei^  iArti^  parte  I'Me^^'" 
venimtf  utpronUtteiU  respandeaf  imgue^ter  inkrt^gmthmryidipm  vine  fiMo- 
6ili  traernifUUf  et  animo  oepropogito  cmOrahaaUt  ^erbanttm  o^Hg^uhmtt  Id' 
Ub.5,  tit.  16. 

There  being  no  such  solemn  verbal  ratification  of  a  bargain  in  our 
law,  as  did  once  more  technically,  and  still    sub&tantially  remains 
in  the  civil  law,  an  effect  is  g^en  among  us  to  the  eameirt  which  did 
notbel«Nigt0lt-intbetawof  the  empire,  viz.  tfioii  of  spetcfi^Oly  bfA'd-* 
ing'  the  hargain.    Aecoidii^  to  the  test  and  Ooififlieiviift^eft  of  ^'^c^I 
lawyers,  the  arrha  or  earnest  is  given,  ant  to  |MBfectth^ailtr«et,:whioh 
it  complete^  without  it  by  virtue  of  the  stipulation,  bu^it  lagivenfor  the 
better  manifestation  of  the  agreement,  qu9  fadliui  probqri  pf^tit  cwvee- 
pi4se  de  pretio.    It  is,  say  those  writers,  either  symbolical,  as  where  a ' 
rhtg  is  given,  or  it  may  be  a  part  of  the  purchase ;  and  if  it  is  in  part 
payment,  yet  this  is  not  considered  as  a' part  execution  of  the  contract ; 
so  that  if  the  agreeittent  be  not  otherwise  perfected,  as  for  example,  if 
it  was  part  of  the  agreement  that  the  contract  should  be  reduce<^  into 
writing,  which  is  not  yet  done,  whereby  the  perfection  of  the  contract' 
b  suspended,  the  anticipated  payment  of  a  part  of  the  price,  by  way  of 
earnest,  will  not  prevent  the  contract  from  being  jniip^a/,  as  it  is  called  ; 
the  consequence  whereof  is,  that  either  party  may  recede  fix>m  the  bar- 
gain.   But  such  refusal,  after  earnest  given,  must,  if  made  on  the  part 
of  the  buyer,  be  fc^lowed  by  the  forfeiture  ^  the  earnest  so  paid,  and 
if  on  the  part  of  the  seller,  by  a  return ,of  the  earnest,  with  a  duplies- 
<ti«n  of  ita  value.  With  this  consequence,  the  payment  of  earnest,  ac- 
eording  to  the  civil  law,  leaffct  a  iocui  penitehtie  to  both  parties,  if  the  bar- 
gain has  been  otherwise  lef^  incompleU  ;  bat  it  does  not^fve  or  eretoe 
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Tendee  does  not  come  and  pay  and  take  the  goods*  the  vendor 
'ought  to  go  and  request  him  ;  and  then*  if  he  does  not  come     •  r  170 1 
and  pay  and  take  away  the  goodS)  in  convenient  tiiDe»  the  agree- 
ment is  dissolvedi  and  the  seller  is  at  liberty  to  aell  them  to  any 
other  person. 

The  statute  of  frauds  has  giren  no  new  efficacy  to  the  pay-  EiTect  of 
ment  of  earnest ;  it  has  only  excepted  the  cases  wherein  earnest  ^  wjmiiis 
has  been  paid  out  of  the  new  requisition  it  has  itiade  for  written  and  tides  of 
evidence  of  a  c<mtract  for  the  sale  of  goods^  for  the  price  of  10/.  •f***^'* 
or  upwards.  In  respect  to  those  executed  bargains,  in  which 
the  nature  of  the  dealing  between  the  parties  implies  the  contem« 
plation  of  an  immediate  delivery  of  the  thing  and  payment  of  the 
price,  wherein  there  is  hardly  room  to  interpose  a  written  con- 
tract, the  transactions  of  mankind  continue  the  same  ;  but  their 
rights  and  obligations,  even  in  these  hourly  dealings  are  mate' 
rially  varied.  If  before  the  statute,  a  man  offered  to  sell  his  horse 
for  20/,  and  another  offered  to  buy  him  at  that  price,  and  pre-* 
sentiy  tendered  the  money,  the  bargain  Was  conchided,  and  the 
party  proposing  to  sclt  was  not  at  liberty  to  dispose  of  the  horse 
to  a  new  purchaser.  By  the  operation  of  the  statute,  however, 
such  owner  wouki  be  perfectly  free  to  sell  the  horse  to  a  third  per- 
son, unless  the  party  first  offering  to  purchase  could  substantiate 
the  first  bargain,  by  the  production  of  a  note  or  memoranddm,  in 
Writing,  signed  by  the  seller,  of  the  terms  of  such  bargain. 
Again,  before  this  statiite,  if  a  person  had  bought  a  piece  of  ckth 
for  10/.  and  it  was  agreed  between  the  seller  and  buyers  that  the 
goods  should  remain  with  the  seller,  until  the  purchaser  could 
go  lM>me  to  his  house  to  fetch  the  money,  the  seller  was  preclud- 
ed in  the  interim  from  selUng  the  same  merchandise  to  aiKither, 
and  upon  the  subsequent  tender  and  'refusal  of  the  money  agreed    ^  ^  •  •  t  '1 


any  /ocv#  penitentite,  as  seems  by  some  commentators  to  have  been  er- 
roneously conceived,  so  that  if  the  bargain  has  been  by  ^her  means  ren- 
dered perfect,  by  the  payment  of  earnest  the  remedy  is  doubled  to  the 
parties,  who  may  either  sue  upon  their  rights  reciprocally  to  have  the 
bargain  completed,  cmt  may  resort  to  the  coanpeiisation  aflbrded  them 
respectively,  by  the  payment  of  earnest,  the  seller  to  the  forleitiffe  there- 
of, and  the  buyer  to  his  action  for  compelling  the  restoration  of  what  he 
has  so  paid,  with  a  duplication  of  its  amount.  See  Dig.-  lib.  18,  19« 
tit  1,  C.  lib.  4,  tit.  38.  40  ;  and  see  the  Commentary  of  Vinnitts  tliere^ 

on,  lib.  34,  tit.  Dc  emptiont  et  verUUtione. 
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upon,  the  buyer  might  take  or  recover  the  cloth.     But  the  sta- 

^  tute  in  sudi  a  case  has  afforded  a  locu9  fienitentiey  and  witboHt  a 

noU  in  writing  with  the  seller's  signature,  the  buyer  would  lose 

his  bargain  by  the  delay,  and  in  such  a  case  the  statute  would  be 

considered  as  preventing  the  property  from  vesting,  tliere  being 

'  neither  earnest,  delivery,  uor  agreement  in  writing.(c) 

That  exe-    <  The  doctrine  in  relation  to  this  sectien  of  the  statute,  was  for- 

cutory  con-    ^^^ly  so  narrow,  as  to  regard  exectuory  Contracts  ftwr  goods  en* 

goods  are     tirely  out  of  its  reach.     Thus,  where  the  defendant  bespoke  a 

ird\^  section  ^^<<^*^'  ^'^  ^^&h  it  was  made,  refused  to  take  it,  and  in  an  action 

of  the  su-    for  tl>e  value,  the  statute  was  objected,  no  note  in  writiiig,  «r 

^^'  earnest,  having  beeu  given,  Pratt,  Cfa.  J.  ruled  this  not  to  be  a 


case  withbi.the  aUtmte,  which,  he  sud,  related  oDly  to  oontracts 
for  the  aetyal  sale  of  gecMh,  where  the  buyer  wm  immediately 
answerable,  without  time  given  him  by  special  agreemeot,  and 
the  seller  was  tadeliver  the  goods  immediatelyX^')  Upon  the  au- 
thority of  this  aifli.prius  case,  Clayton  t*.  Andrews(0)  was  a  few 
years  afterwards  deterounedby  Loud  Manafic^Ch.  Jk^and  Yalea 
and  Aston,  Justices.  The  defendant,  in  this  laatHsentioOed  caeei 
agreed  to  deliver  a  certain  quantity  of  wheat  to  the  plaintiff  within 
three  weeks  or  a  month  Upooi  the  eaid  agreement,  at  a  certain 
rate,  to  be  paid  on  delivery ;  .which  wheat  was  understood  by  botb 
parties  to  b^  atthat  time  unthraahed.  No  part  of  the  wheat  so 
sold  was  delivered  i  nor  any  money  paid  6y  way  of  earnest  fee 
the  same ;  nor  any  memorandum  thereof  made  m  writing ;  and 
the  question  for  the  opinion  of  the  eourt  wasy  wfaeUier  this  agre«r 
ment  was  within  the  statute  of  fhiuds.  Lord  Mansfield-  held  upon 
the  authority  of  (he  case  in  Strange,  that  it  w&e  not.  And  Mr.  J. 
«  Yates  observed,  that  the  clause  of  the  statute  rdates  mdy  to  ejn> 
cuted  contracts.  Here  wheat  was  aohl  to  be  delivered  at  a  future 
#r  lY^i  *time.  It  waa  unthraahed  at  the  time  when  the  contract  was 
made ;  therefore^  it  could  not  be  delivered  at  that  time.  To  which 
Mr.  Justice  Aston  agreed^  addingt  that  the  case  of  Towers  v«  (>)• 
bomei  had  always  been  considered  an  authority  in  point  xhi  xiues- 
tions  of  this  kind.  To  this  succeeded  the  case  of  AloBandev  v, 
Comber,(/)  where,  though  the  case  was  decided  to  be  within  the 
operation  of  the  statute,  Mr.  Justice  WUson  took  occasion  to  no- 

(c)  See  Alexander  «.  C«Biber>  1  Hen.  BL  20.         (d)  Strange,.  506. 
Towers  «.  Sir  John  Osborne.  («)  inurr.  2101.  (/)  1  Hen. 

Blackst  20. 
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tiee  the  then  receii?ed  iloctrine  of  a  distinctioD  between  executed 
Md  exeeutofy  contimcts  as  to  tMs  poim ;  obsenrih^,  that  where  u 
sale  knot  imtnediate,  it  is  not -within  the  atatote  of  fronds,  such 
as  a  contract  to  purchase  a  carriage,  when  it  shall  be  biult)Orthe 
like. 

Botttus  <k>ctriDe  has  received  a  decisive  overthrow  bf  the  man- 
ly reasoiung  of  I.iord  Long^hborough,  in  the  subsequent  case  of 
Rondeau  v,  Wyatt^C^)  wherein  his  lordsMpi  after  reciting  the 
word*  of  the  Ifth  section,  declared  his  opinion  aslbllcfwsi'^  Itb 
singalar,  that  an  idea  could  ever  prevail,  that  this  section  «f  the 
statute  was  only  applicable  to  cases  where  the  bargain  was  fsvnr* 
dfo^'  for  it  seems  pladn,  from  the  words  made  use  of,tliaft  it  was 
meant  to  regulate  exceiaory  as  well  as  other  concractf.  Ai|d,  in- 
deed, it  seeais^  thai  tiiis  provision  of  the  statuu  would  not  be  of 
nraobuse,  unless  it  were  to  extend  toervrt/iarycootiwcts;  lor  it  is 
from  bargains,  to  t)e  completed  at  a  luture  period,  that  the  un- 
certalintf  and  cbnAi^iob  wtU  probity  arise  which  the  statute  was 
dcttgned  topKvenc* 

The  4irhie^de»  of  tlie  decision  in  Towers  t^rOafoomey  and  Clay- 
ton if«  Andrews,  stove  daed,  were  thus  oorrected  by  the  judg- 
aaent  of  the  Chief  Jutice,  in  Rondeau  v.  Wyatt ;  but  the  deter- 
minations  in  those  canes  were  saved' by  a  dear  distinction  talLCd 
by  hta  lonUhip  between  cases  of  mere  contracts  of  sale,  which 
am^  the  onlirapaciesxsf  cssntract  towMeh^tliacbuse  of  the  statute 
iww  wndst^ooniU^rniianrii  appttnitft,  aai  those  contracts  for  the 
sais  ofgoods^  where  amrk  and  tabonr  •is  to  be  previously  bestow-  *  [  173  ] 
ed  Upob:theroi  and  materials  and  necessary  things  to  be  found, 
and  the  comract  Ucnds  sobjects  together,  some  of  which  are  not 
in  theoontemphttion  of  the  statute.  Thus,  m  Towen  v.  Osborne, 
a  ohariet  was  to  be  biult,  so  that  a  large  proportion  of  work  and 
bbour  wlis  contracted  for  ^  and  in  Clayton  v,  Andrews,  -where 
ttfe  agreement  was-to  deliver  com  at  a  future  period,  there  wa^s 
ako'some  work  to  b«  performed,  for  it  was  necessary  that  the 
com  shonld  be  thrashed  before  the  delivery .(85) 

(jl)  3  Hen.  Blsckst  63. 


(85)  But  query,  is  not  such  ceotrsct  entire*  and  instead  of  being  con- 
sidered as  nkolly  out  rf  the  Hatute,  because  part  is  not  within  it,  ought 
it  not  rather  to  be  treated  as  vhoiiy  moid,  because  part  is  within  the  sta- 
tute ?  Vide  Chatff  «.  Beckett,  7  T.  R.  201.  Cook  v.  Tombs,  Anstr.  490. 
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This  r«3peotable  decirioD,  together  with  the  distinction  recog- 
piaed  by  the  Chief  Jusuce^  was  confirmed  by  the  unaniin#us 
opinion  of  the  Court  of  King's  Bench^  in  the  late  case  of  Coo- 
per V.  £lston.(A)  The  case  stated  for  the  opinion  of  the  court 
was  shortly  this  :->-The  defendant,  on  the  4th  of  July,  1795,  at 
V  Nottinghan),  sold  to  the  plaintiff,  by  sampiey  50  (|narters  of 
wheat,  tp  be  delivered  by  the  defendant  to  the  plaintiff  at  Gains- 
borough. Two  days  afterwards,  the  defendant  delivered  to  the 
plaintiff  at  Nottingham  tlie  sample^  by  which  he  had  sold  the 
^heat  to  him,  but  such  sample  was  no  part  of  the  50  quarters  to  he 
delivered  at  Gainsborough.  There  was  neither  earnest  paid  nor 
memorandum  in  writing.  Lord  Kenyon  expressed  himself  gra- 
tified, that  after  the  question  had  so  long  been  afloat  in  the 
courts,  the  construction  pf  this  clause '  of  the  statute  had  been 
brought  back  to  the  manifest  intention  of  the  legislature,  in  mak- 
ing the  provision,  and  the  rest  of  the  judges  agreed  with  him  in  "^ 
sentiment.  The  distinction  between  the  contrq^cts  where  the 
thing  contracted  for  was  complete  and  ready  for  delivery,  and 
existing  in  soiido,  as  was  its  condition  in  Rondeau  v.  Wyatt,  and 
the  case  before  tlienr,  and  those  wherein  something  was  required 
^  [  17<l  ]  to  be  dpne^  *in  order  to  put  the  thing  into  the  state  it  which  it 
was  contracted  tq  be  sold,  wa^  adopted  l)y  the  court. 

|f  there  is  a  delivery  either  of  tlie  whole  or  a  part  of  ^he  thing 
the  \rhole  or  sold,  the  contract  need  not  be  in  writing.    But  an  acttud  delWery 

put  takes      ^3  j^q^  ||^  ^\  cases  necessary.     The  thing  contracted  to  be  sold 

the  case  ^ut  .  ,  . 

of  the   su-  niay  be  virtually  delivered,  and  such  vurtual  delivery  will  be 

^^'  effectual  to  supersede  the  necessity  of  writing  and  signing.    If^ 

But  this  niay  therefore,  the  goods  sold  are  ponderws^  and  not  capable  of  ac- 

^a  wrtual  ^^^  deliyery,  at^d  the  buyer  accepts  them,  and  in  virtue  of  such 

transfer  of  the  property,  proceeds  to  exert  a  right  over  them, 

disposing  of  them,  or  giying  orders  and  directionsrespecting  them, 

as  the  owner  thereof^  si^ch  pftKeedings  may  countervail  the  actual 

delivery,  and  vest  the  property  in  the  buyer,  ^yithout  any  written 

contractor  earnest  paid,  notwithstanding  the  statute  of  frauds  ;  and 

though  it  is  proper  for  the  court  to  say,  whether  a  case  does  or  does 

not  fall  within  the  statute,  yet  it  may  be  specifically  put  to  the  jury 

to  say,  whether  upon  the  evidence  there  was  or  was  not  an  ac« 

ceptance  of  the  thing  by  the  purchaser.     Of  which  doctrine  the 

recent  case  of  Chaplin  v,  Rogers,(/)  is  an  example. 

(h)  r'x.  R.  14.  (0  1  B;ast,  19a    ' 
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:'  In  diatca$e»  Ike  pMtiM  being  togthftr  ia  the  itfm^jrardof 
ene  of  theiOy  a  tivaty  .took  place  beMeeD  them;  for  thepuochaae 
of  a  itack  of  hay  staoding  therebi)  and  after  aonie  doubu  ex- 
pressed by  tbe  buyer,  as  to  the  quality  of  the  hayt  ,it  was  agreed 
for  at  the  price  of  3«.  6^.  per  hundred  weight.  About  two 
months  after  this  transaction,  a  farmer  agreed  with  the  buyer 
ibr  the  purchase  of  part  of  thb  hay,  which  was  stiU  staixling 
untouched  in  the  £tfin-yard  of  the  original  owneir.  L  Wiss  told 
by  the  first  purchaser  to  go  and  see  what  coition  the  hay  was 
in,  as  he  :had  only  agreed  for  it  in  case  it  wna  good,  L  having 
examined  it,  reportediit  to  be  in  a  good  state,  and  agreed  to  give 
the  first  purchiiser  3«.  &rf.  per  hundred  weight,  being  told  by  him 
that  he  haid  agreed  to  give  3^.  6</.  per  hundred  weight  to  the  ori- 
ginal owner*  L  bcoiightaway  thirty^eix  hundred,  weight  of  the 
bay,  in  vJi!tne  of  this  sub-contract ;  but  this  act  gf  the  second 
'purchaser  was  without  the  knowledge  and  against  the  direction  » |.  ^^^  ^ 
of  the  firsts  The  ocig^al  seller  brought  an  action  against  the  first 
fmrchaser  for  goods  sold  and  delivered.  In  which  action  there 
was  A  contrariety  of.  evidence  respecting  the  ^laiity  of  the  hay. 
Two  grounds  were  made  for  the  defendant  on  the  trial ;  first, 
actual  fraud  in  the  sale  ;  and  secondly,  the  non-compliance  with 
the  statute  of  firauds.  The  judge  left  it  to  the  jury  to  decide^ 
whether  ihe  .sate,  was  fraudulent,  and  whether,  under  the  cir- 
cumstances, there  had  been  a  sufficient  acceptance  by  the  defend- 
ant. And  they  found  for  the  plaintiff  upon  both  points,  and  gave 
him  damaged  io  the  value  of  the  hay,  at  the  price  agreed  for.  A 
rule  nisi  ^pi&obt^cd  for  setting  aside  this  verdict,  and  having  a 
new  trials  on  the  grounds  that  the  judge  had  left  that  as  a  ques« 
tion  of  foot  to  the  jury,  which  he  himself  ought  to  have  decided 
as  an  objection  in  point  of  law,  arising  on  the  statute  of  frauds, 
and  because  the  evidence  did  not  warrant  the  verdict ;  but  upon 
cause  being  shown  the  rule  was  discharged  ;  the  Chief  Justice 
observing,  that  it  was  proper  to  leave  the  question  specifically  to 
the  jury^  whether  or  not  there  was  an  acceptance  of  the  hay  by 
the  defendant ;  and  that  they  had  found  that  there  «kw,  which  had 
put  an  end  to  any  question  of  law.  That  he  did  not  mean  (odis- 
turb  the  settled  constructioii  of  the  statute  ;  that  m  order  to  take 
^  contract  for  the  sale  of  goods  of  this  value  out  of  it,  there  must 
either  be  a  part-ddivery  of  the  thing,  or  a  part-payment  of  the  con- 
ilideration,  or  the  agreement  must  be  reduced  to  writing,  in  the 
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mariner  therein  specified  i  but  he  was  not  satisfied  In  that  case, 
that  the  jury  had  not  done  rightly  in  finding  the  hd  of  a  delivery  ; 
that  where  goods  were  pondeixnis^and  incafi^ble  of  being  handed 
over  from  one  to  another,  there  needed  not  to  be  an  actual  deli' 
very  ;  b\itit  might  be  done'by  that  which  was  tantamount ;  that 
the  defendant  had  dealt  with  ^^  commodity  as  if  it  had  been  in 
his  actual  possession.  The  other  judges  agreed,  that  there  was 
sufficient  evidence  of  a  delivery  to  and  acceptance  by  the  defend- 
ant, togotoajury. 
A  Dtill  stnHiger  instance  of  the  efficacy  of  this  virtual  detive- 

*  [  176  ]  ^^  *^^  ^^^  ^  ^^^  ^^^  ^^  $^^  statute,  occurs  in  tlie  nisi  prius  case 
of  Searle  v,  Keeves  %{k)  which  was  an  action  on  the  cate  fi>r 
the  noD-performance  of  a  contract,  with  the  following  circum- 
stances attending  it ;  the  plaintiff  having  been  at  the  house  of  the 
defendant,  the  defendant  told  him  tliat  he  h^d  a  .quantity  of  rice 
to  sell ;.  but  there  was  no  evidence  to  prove  any  contract  made  at 
that  time.  The  ^  plaintiffs  produced  an  order  on  Bennett  and 
Company,  to  deliver  to  them  20  barrels  of  rice,  which  order  was 
»gned  by  the  defendant  Keeves.  And  sonne  vritnesses  in  the 
cause  proved  that  Keeves  had  told  them  that  he  had  sold  30  bar- 
ix:ls  of  rice  to  Seadethe  plaintiff,  at  17«.  per  hundred.  The  de- 
livery of  the  order  to  the  warehousedkan  of  Bennett  and  Compa* 
ny  M^s  proved,  and  tliat  the  rice  not  being  then  taken  away, 
Keeves  countermanded  the  delivery  to  Searle  the  phmttiT,  incon- 
sequence of  which,  Bennett  and  Company  refused  to  deliver  the 
rice  to  Searle.  Eyre,  Ch.  J.  was  of  opinion,  tliat  there  was  in 
this  case  a  delivery  pf  the  whole.  That  the  order  for  the  delivery 
'  satisfied  the  statute  ;  and  consequently  that  the  j^ointifis  were 
entitled  to  recover. 

But  the  understandings  and  intention  of  the  parties  must  con- 
Kn  actual  At'  ^^^^j  ^j^^  construction  of  these  cases.     We  have  seen  that  there 

hvery  of  tlie 

thing  is        may  be  a  delivery  m  law  effectual  to  the  purpose  of  satisfying 
sometimes     ^y^^  statute  of  frauds,  without  a  manual  transfer  or  actual  receipt 

not  a  delive-  '^ 

ry   effectual  of  tlic  thing  contracted  for  ;  but  it  must  be  observed  also,' that  in 

^  th**  ^^^  cases  where  there  has  i)een  an  actual  receipt  and  handling 

property.        of  the  goods,  the  delivery  may  nevertheless  be  incomplete,  and 

the  bargain  renounced  by  the  buyer,  if  there  has  been  no  earnest 

{jiven,  or  note  or  memorandum  in  writing.     The  law  was  ac- 

{k)  2  Esp.  Ni.  Pr.  Cm.  598. 
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cordingljr  so  kekl  in  tlie  case  of  Kent  v.  Hntchinsoii^/)  lately 
decided  in  the  Common  Pleas. 

The  subject  of  the  action  in  that  caae»  which  was  far  goods 
soM  and  delivered,  was  a  bale  of  apoogC)  aant  bf  the  plaintiff,  a 
wholesale  dealer  in  that  article,  residiog  in  London,  to  the  de^ 
fendant,  a  retail  deakr  rest^fing  in  StaflbrdsUre.  *  A  short  time  be« 
fere  the  sponge  was  sent  by  the  pbindf^  behad  been  al  the  place 
where  the  defendant  resided,  and  had  received  torn  him  a  verM 
order,  under  which  he  had  acted  in  sending  the  sponge,and  the 
price  charged  was  1  It.  per  pound.  Soon  afterthe  sponge  had  been 
sent,  the  defendant  wrote  the  feUowlDg  letter  to  the  phdntiff  ^— 
^  After  recdving  a  letter  from  your  house  in  towq,  stating  that 
the  bale  of  sponge  was  sent  by  yourdirection,  I  called  in  a  Mend 
or  two  who  are  competent  judges  of  the  artick,  a^  asked  them 
to  say,  according  to  the  present  price  nf  spongey  what  it  was 
worth  ;  the  answer  was,  not  more  than  6t.  per  pound ;  I  have 
therefore,  returned  it  to  you  by  the  same  conveyance  it  was  for* 
warded  by  to  this  iJace.  In  fature,  I  will  select  what  sponge  I 
may  want  personally  ;  otherwise  will  appoint  some  confidential 
friend  for  that  purpose/'  The  phdntiff  *s  son  being  at  the  de* 
fendant^s  house  soon  alUr  the  sponge  was  returned,  was  told  by 
him  that  he  had  resolved  not  to  keep  the  article,  because  it  was 
not  so  good  as  wasr  expected.  It  was  objected  for  (he  defend- 
ant, that  as  this  was  a  contract  for  the  sale  of  goods  of  more 
than  10/.  value,  the  case  fell  within  the  i^th  section  of  the  sta« 
tute  of  frauds.  And  Lord  Alvanley,  itho  tried  the  cause,  was 
of  that  opinion  ;  and  his  Lordship  af^rwards,  upon  a  motion  to 
set  aside  this  nonsuit,  declared  that  he  sdll  continued  of  opinion, 
that  the  evidence  <tid  not  take  the  case  out  of  the  statute  ;  for 
how  was  any  judgment  to  be  formed  as  to  the  nature  of  the  con* 
tract  between  the  parties  :  possibly  the  order  was  for  the  best| 
possibly  for  the  second  best  sponge,  or  for  sponge  of  some  pecu- 
liar quality ;  all  which  circumstances  are  left  in  a  state  of  unoer* 
tainty.  It  was  thb'very  uncertainty,  and  the  frauds  to  whieh  it 
might  lead,  that  the  statute  was  meant  u>  guard  against.  The 
only  affirmance  of  any  contract  to  be  collected  from  the  evidence^ 
was  an  al^rmance  <^  some  sort  of  order  for  some  sort  of  spongCt 
and  it  appeared,  that  the  moment  the  article  reached  the  defend* 
ant)  and  was  examined,  he  sent  it  back  to  tlie  plainti^  saying 


[irri 


(0  3  Bot.  et  Poll  !^2. 
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that  it  waft  not  that  sort  pf  sponge  which  he  wanted  and  had  or 

dered.    The  defendant's  letter,  therefore,  his  Lordship  saidj 

*[  178  ]    could  not,  as  it  appeared  to  him,  be  construed  *into  any  thing 

like  an  acceptance,  so  as  to  bring  the  case  within  the  exception 

which  had  been  relied  upon.    The  rest  of  the  judges  were  clear- 

lo  of  the  same,  opinion  with  his  Lordship,  and  particularly  Mr. 

J.  ChaiKibre  observed,  that  certainly  there  was  no  acceptance  of 

the  goods  by  the  defendant,  unless  a  refusal  could  be  considered 

as  amounting  to  an  acceptance. 

It  appears,  therefore,  that  with  respect  to  the  buyer,  there 

be  an  abso-  ™^^^  ^  ^^  absolute  acceptance,  and  such  as  completely  affirms 

lute  accept-  the  extract ;    though  this  acceptance  need  not  be  in  express 

ance  to  xnalce 

an  actual  de-  ^crms*  but  may  arise  constructively  out  of  the  acts  of  the  vendee, 

livery  eftec-  aa  We  have  sefii  in  the  before  cited  case  of  Chaplin  xr.  Rogers. 
elude  the  '  But  it  seems  clear,  that  if  there  has  been  a  delivery,  either  actual 

▼endee  from  q|.  virtual,  by  the  vendcM*,  in  pursuance  of  a  verbal  sale,  hc^  has 
objecting  to  '  ,  .  .   ,  ..    , 

the  want  of  lost  the  power  of  retractation  under  cover  of  the  statute,  if  the 

writing.  vendee  chuses  to  treat  the  contract  as  complete.  Thus,  in  all 
those  cases  wherein  the  law  would  reg^  the  goods  as  vested  in 
a  conttgnee  or  vendee  absolutely  as  against  both  parties,  where 
such  goods  had  been  sent  in  execudon  of  a  written  order  ;  it 
should  seem  that  such  delivery  would  be  perfect  and  conclusive 
against  the  consignor  or  vendor  under  a  verbal  contract,  notwith- 
standing the  statute,  upon  the  principle  of  considering  the  con- 
tract as  executed  on  his  part,  so  as  to  enable  the  buyer  or  con- 
signee to  say  the  contract  was  complete,  by  testifying  in  any 
manner  the  accession  of  his  own  consent  or  acceptance. 

Where  there  is  a  written  evidence  of  the  contract*  so  as  to 
put  the  statute  out  of  the  question,  the  doctrine  is  of  old  stand- 

delive^  '  to  ing,  that  if  the  purchaser  of  goods  orders  them  to  be  sent  to 
between  ^^  ^^  ^  particular  conveyance,  he  is  liable  to  the  seller  though 

the  consign-  the  goods  be  lost  by  the  carrier ;  as  in  Vale  v.  Bayle,(m)  which 
was  an  action  fof  goods  'sold  and  delivered,  and  at  the  trial,  a 
letter  from  the  defendant  to  the  plaintiff  was  produced,  contain- 
ing a  commission  to  the  plaintiff  for  the  *goods  in  question,  af- 
ter which  was  a  postscript,  saying,  "  pray  be  expeditious  in  send- 
ing them,  and,  instead  of  letting  them  go  by  way  of  Bristol, 
send  them  by  land  carriage."  The  defivery  of  the  goods  to  the 
earner  was  proved ;  and  it  appeared  that  there  was  no  other  con- 


Of  the  doc- 
trine with  re- 
spect to  the 
vesting  by 
N.deli 
the    carrier 


or  and  con 
■ignee. 
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veyance  fay  land  carriage^  than  that  which  was  used.  The  gbo^ 
having^  been  lost  on  the  road,  it  was  insisted  on  behalf  of  the 
consignor,  the  plaintiff,  that  the  dehvery  to  the  carrier  was  a  de« 
livery  to  the  defendant ;  but  the  judge  heing  of  a  different  o))i- 
nion,  directed  a  nonsuit.  But  a  rule  nid  which  was  granted  for 
setting  aside  the  nonsuit  was  made  absolute,  and  a  new  trial 
granted  upon  the  doctrine,  that  if  a  vendor  takes  upon  hhnsetf 
actually  to  deliver  the  goods  to  the  vendee,  he  stands  to  all  risks ; , 
but  if  the  vendee  order  a  particular  mode  of  conYejrancef  the 
vendor  is  excused ;  the  delivery  being  complete  in  laWy  and  the 
P9>perty  being  vested  in  the  vendee. 

This  principle  was,  in  a  subsequent  case,  confirmed  by  ks  ap» 
plication  to  the  question,  as  to  the  proper  party  to  bring  the  ac*  " 
tion  in  case  of  loss  by  the  carrier.  In  Dawes  v.  Peckf(n)  it  was 
decided,  that  thoUgh  the  seller  had  paid  for  the  bookiBg,  yet  that 
he  could  not  maintain  the  action  against  the  carrier,  which  was 
exclusively  the  right  of  the  vendee ;  the  Chief  Ju8tice(o)  ob* 
serving,,  that  he  could  not  subscribe  to  the  argument  urged  on 
behalf  of  the  plaintiff — that  the  right  of  property  on  which  thia 
action  was  founded,  was  to  fluctuate  according  to  the  choice  of 
the  consignor,  or  consignee ;  and  that,  consequently,  either  of 
them  might,  at  his  pleasure,  maintain  an  action  agutist  the  car* 
rier  for  the  non-detivery  of  the  goods.  His  Lordship  was  of  opi* 
nion,  that  the  question  must  be  governed  by  the  consideratioQ,  in 
whom  the  ie^al  right  was  veated^  for  that  he  w^S  the  person  wiM> 
had  sustained  the  loss,  if  any,  by  the  carrier.  The  danmum  et 
injuria  were  to  him  and  not  to  the  vendor,  the  plaintiff.  Hit 
Lordship  further  said,  that  he  did  not  find  that  any  thing  which 
he  had  advanced,  had  been  broken  in  upon  by  the  two  cases  of 
Davies  v.  James,(yk)  and  Moore  t^.  Wilson^^)  which  had  been  ne* 
fied  upon  in  the  argument.  That  he  fully  adopted  the  distinct 
tion  taken  in  those  cases.  That  in  one  -  case  the  action  broiiglit 
by  the  consignor  against  the  carrier  was  sustained,  because  the 
consignor  was  to  be  answerable  for  the  price  of  the  carriage ;  ht  ^ 
stood,  therefore,  in  the  character  of  an  insurer  to  the  oonsigQeei 
for  the  safe  arrival  of  the  goods.     And  that  the  subsequent  rase 

(n)  8  T.  R.  330.    (o)  Lord  Kenyon.    (p)  5  Burr.  2580.      (7)  1 T.  ll« 
«59. 
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^of  Moore  i/.* Wilson,  proceeded  on  the  same  ground.(85a)  The 
other  judges  agreed  with  his  Lordship  ;  Lawrence  J.  adcling,  that 
the  circumstance  of  the  coosigpfior's  having  pcdd  the  carrier  for 
booking  the  goodst  was  ^not  evidence  of  a  special  contract  be- 
tween them,  so  as  to  bring  that  case  within  those  of  Davies  r. 
.  JameS)  and  Moore  v.  Wilson,  which  had^been  cited  at  the  bar. 
,  In  Vale  v,  Bayle,(r)  above  referred  to,  the  designation  of  the 

particular  mode  of  conveyance,  seemed  to  have  been  a  circum- 
stance of  great  weight  in  the  decision  of  the  court  ;  and  in  the 
recent  case  of  Dawes  v.  Peck^  it  was  in  proof  that  the  carrier 
was  specially  appointed  by  thecon^gnee,  though  it  does  not  ap- 
pear  what  share  that  fact  might  have  had  in  influencing  the  deter- 
mination. In  a  very  late  case,  however,  in  the  Common  Pleas,(«) 
the  question  came  before  the  court  unembarrassed  with  this  fact ; 
and  the  late  Lord  Alvanley,  in  speaking  to  the  p^nt,  observed^ 
that  it  appeared  to  him  to  be  a  proposition  as  well  settled  as  any 
in  the  law,  that  if  a  tradesman  order  goods  to  be  sent  by  a  car- 
rier, though  he  do  not  name  any  particular  carrier ^  the  moment 
the  goods  aro  delivered  to  the  carrier,  such  delivery  operates  as 
a  delivery  to  the  purchaser ;  the  whole  property  immediately 
vests  in  him  ;,  he  alone  can  bring  the  action  for  any  injury  done 
'[181]  to  the  goods ;  *and  if  any  accident  happen  to  them,  it  is  Ai» 
risk.  The  only  exception  to  the  purchaser's  right  over  the- 
goods,  was,  that  the  vendor,  in  oase  of  the  former  becoming  in- 
solvent, might  stop  them  in  transitu. 

This  vesting       These  cases  have  been  produced  for  the  purpose  of  illustrate 

by  delivery     .,,..,.,, 

to  the  car-      mg  t^^  doctrine,  with  its  legal  consequences  of  a  virtual  deli- 

rier,  takes      very*  Which  we  have  seen  is  capable  of  transfeiTins:  the  propcrtT 
the  cjaae  out  .  o         r     r  ^  ^ 

of  the  sta-      as  effeaually  as  an  actual  dehvery.     In  the  instances  adduced,  the 

tute,  as  to      statute  Nvas  out  of  the  question,  as  the  consignments  were  made 
he  having      -in  consequence  of  nvritten  orders.    But  the  inference  they  alibrd 

done  his  ul-    ^  ^^p  present  purpose,  is,  as  it  seems,  that  if  the  orders  had 

timate  part  *  . 

in  the  trans-  been  verbal,  the  dehvery  of  the  goods  to  the  carrier  would  have 

-  }f  ^e  "irfs^*^^    '**^'*  ^"^**  ^'^  execution  of  the  agreement  as  to  the  vendor,  as  to 

that,  until      put  it  out  of  his  power  to  have  taken  any  advantage  of  the  statute 
fomething  is  , 

done  by  way    .  (^.j  Cowp.  394.     (#)  Button  v,  Solomonson,  3  Bos.  ct  Pull.  582. 
of  accept- 
ance on  the      _  — ^— _.^___^___^— . 

part  of  the 

vendee,  or         (85a)  But  it  is  noi  easy  to  collect  this  from  the  report  of  the  case— 

coniignee,      which  see^ 


rjr 
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in  reclaiming  the  goods.   But  in  r^pect  to  the  vendee,  his  accept-  he U  not  pre- 
ance  -would  still  be  wanting  to  place  Mm  in  the  same  predicament  takinir  ad- 
of  inability  to  ground  upon  the  statute  a  refusal  to  complete  the  con-  vantage.of 
tract.  The  vendor  having  done  his  ultimate  part  in  the  transaction,-, 
by  the  delivery  to  the  carrier,  it  is  competent  to  the  vendee  to  oon* 
elude  the  contract,by  any  tict  of  express  or  implied  acceptance ;  but 
until  such  acceptance,  itisclear,  upon  the  authority  of  Kent  i^.Hut- 
chinsonj(/}  and  the  analogy  of  the  other  decisions,  that  he  may  re- 
fuse to  ei^ecute  the  parol  agreement,  and  may  even  examine  the 
goods,  and  after  examination,  reject  them.     But  though,  as  ap- 
pears by  the  above  authorities,  whether  the  carrier  or  the  mode 
of  conveyance  be  specially  designated  or  not  by  the  vendee,  the^ 
vesting  in  the  censigpiee  equally  takes  plsice  at  the  moment  of  iht 
delivery  to  the  carrier  by  the  consignor ;  a  diffecence  may,  ne- 
'Vertheless,  possibly  arise  from  the  state  of  this  fact,  in  respect  to 
the  question  upon  the  statute ;  lor  if  the  order  is  particular  both 
as.  to  the  goods  and  the  carrier,  it  seems  to  furnish  a  plausible 
ground,  at  least  for  insisting  upon  the  effect  cf  such  ^selection  oC    *  [  182  j 
the  thing,  and  designation  -of  the  receiver  as  amounting  to  an 
acceptance,  with  which  the  actual  delivery,  though  posterior  in 
time,  might  be  coupled  by  relation,  so  as  to  put  the  whole  trans^ 
action  out  of  the  reach  of  the  statute. 

Nor  can  it  with  reason  be  contended,  upon  the  principle  of 
the  foregoing  argument,  that  if  a  verbal  order  is  given  for  goods 
of  such  a  price  and  such  a  quality,  there  may  be  evidence  to 
show  that  the  goods  sent  were  answerable  in  both  these  respects, 
and  that  then  the  conditional  acceptance  becomes  adsolute  by  the 
proof  t)f  these  facts,  so  as  to  make  it  an  acceptance  by  the  buyer 
from  the  beginning,  and  capable,  therefore,  of  taking  the  case 
out  of  the  statute,  as  much  as  the  selection  of  the  goods  and  the 
appointment  of  the  carrier  or  conveyance  in  the  case  above  sup- 
IK)sed  :  for  a  difference  there  clearly  is  in  substance  between  these 
cases.     Iq  tfiae  which  was  las^upposed,  the  acceptance  can  only 
be  shown  by  first  proving  the  contract ;  whereas,  where  the  goods 
are  fixed  upon,  and  the  carrier  named  by  the  buyer,  the  contract 
is  established  upon  the  evidence  of  the  acts  of  the  vendee.     In 
the  one  cas^  you  get  at  the  acceptance  through  tlie  heart  of  th^ 

(0  3  Dos.  et  Poll.  233. 
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statute  ;  in  the  oAer,  the  statute  is  complied  iritfay  bjr  proof  of 
a  virtual  compliance  with  its  provisioDs. 

Where  goods  have  been  delivered  according  to  a  verbal  order, 
and  especially  if  they  have  actually  come  to  hand,  it  is  to  be  pre* 
sumed  from, the  justice  of  the  thing,  that  the  courts  will  be  dis- 
posed to  construe  slight  actointoan  acceptance  on  the  part  of  th<i 
vendee  to  take  the  case  out  of  the  ^tute,  and  the  mere  silence 
of  the  deliveree  may  reasonably  afford  an  inference  of  acqui- 
escence, where  an  equivocality  of  conduct,  if  allowed,  must  so 
plainly  tend  to  the  prejudice  of  the  other  party.  The  case  cited 
by  Mr.  Justice  Buller,  in  Tooke  v.  *lIolllngw'orth,(86)  is  an  ex- 
ample of  the  sort  of  virtual  and  prospective  acceptance,  which 
^as  been  alluded  to  above,  though  the  point  in  the  case  was  to  an-% 
other  purpose.  Lacy  came  to  the  house  of  the  plaintiff,  and 
bought  a  parcel  of  tpbacco,  to  be  paid  for  in  ready  money.  This 
was  in  the  mornings  Ue  left  orders  at  his  house  for  receiving 
the  tobficco,  and  the  same  day  went  to  France  to  avoid  his  cre^ 
ditors.  After  he  was  gone,  the  plaintiff's  servant  brought  the 
tobacco  to  Lacy's  house,  but  had  no  orders  to  make  any  demand 
of  the  money,  but  only  to  deliver  the  goods.  And  the  question 
was,  whether  this  was  a  complete  sale,  so  as  to  vest  the  property 
in  Lacy,  or  whether  his  bankruptcy  between  the  sale  and  delivery,^, 
was  such  a  fraud  as  avoided  the  sale  by  the  non-payment,  of  the 
money.  Lord  Chief  Justice  Eyre  held,  that  the  sale  was  made 
complete  by  the  act  of  the  plaintiffs,  who,  by  delivery  gtf  the 
goods  without  demand  of  the  money,  vested  the  property  in 
Lacy  by  their  own  assent  as  complete  as  a  sale  ad  initio  withoUt 
ready  money.  Here,  supposing  the  bankruptcy  out  of  the  caae^ 
and  that  the  question  had  been  between  the  vendor  and  vendee 
upon  the  statute  of  frauds,  the  contract  must  have  been  consider- 
ed  as  completely  executed  by  both  parties-*-by  delivery  on  the 
one  hand,  and  acceptance  on  the  other. 

The  statute  may  be  satisfied  by  other  modes  of  delivery  and  ac- 
ceptance of  the  same  virtual  kind.  Thus  the  property  of  aware- 
house  may  pass  by  a  symbolical  delivery  of  the  key  thereof  ^(u) 

(tt)  1  Atk.  170. 


(86)  5  T.  R.  231.  The  name  of  the  case  was  Haswell  and  others  r. 
l^ant  ancl  others,  assignees  of  Lacy,  cited  from  the  MSS.  of  Mr.  Jus- 
^ce  fiumett. 


and,  wkhMit  <Mt^  the  aoccfutim^e  of  Mich  key  eDnelitdet  the 
purchaser  notwithstanding  the  stMi|le.  ^ 

^Upoii  the  strength  of  the  wofds  <  accept  etid  receife'  io  this    *  [  184  ] 
irth  section,  it  has  sometimea  beeooentendedin  argumeM,  that  JJ^J^^^com- 
only  corporeal  and  tangible  things  w«r6  the  sobjccta  of  contnust  prehended 
embraced  within  the  meaning  of  that  clause.    Thus  the  coun^^  ^ean?ng  of 
sel,  in  arguing  the  case  of  Pickenng  v.  A^eby^st)  which  Was  thcirth»cc- 
akn  action  for  a  sum  of  money  lor  ten  shares  of  the  stock  of  the 
governor  and  company  of  the  copper  mines  in  England^  sold  to 
the  defendant  according  to  a  parol  agraement,  contended,  that 
where  part  of  the  goods  cannot  be  defivered  or  accepted,  it'  pan- 
Hot  be  a  contract  within  the  statute,  whkh  extends  only  to  such 
things,  pan  whefeof  may  be  delivered  or  accepted.    80  in  the . 
subsequent  case  <^  Cok  v.  Netterville,(y}  it  was  contended  at  the 
bar,  that  whereas  the  statute  enacts,  that  no  contract  should  be 
good  for  the  sale  of  goods,  wafes,  and  merchandises  of  10/, 
price,  unless  part  of  the  goods  be  accepted  or  earnest  paid,  or 
there  Was  a  note  in  writing,  this  showed  that  such  goods  were  in- 
tended only  as  Were  capable  of  actual  delivery ;  something  that 
was  corporeal,  and  not  stock,  which  was  incorporeal. 

This  reasonii^g^  however,  seemed  to  be  answered  with  some 
eff^  by  the  counsel  on  the  other  side,  who  contended,  that 
thong)i  the  statute  says,  the  contract  shaH  be  v(»d,  unless  the 
l^er  accept  part  of  the  goods  or  give  earnest,  or  there  is  some 
toeiAorandum  in  writing ;  yet  that  it  was  not  necessary  that  the 
thing  contracted  for  should,  by  that  statute,  be  such  as  could  be 
delivered  into  the  other  party's  hands.  That  it  was  soffident 
thait  part  of  the  goods  be  accepted,  or  that  there  be  earnest,  or  , 
Mme  memorandum  in  writing ;  and,  therefore,  if  the  goods 
cannot  be  delivertd,  if  there  be  earnest  or  a  memorandum  in 
wnting,  it  is  sufficient.  And  it  was  asked,  if  in  the  case  of  a 
contract  for  goods  imported  in  a  sMp,  the  contract  should  be  held  to 
be  tiot  within  the  statute,  because  the  goods  couM  not  be  delivered 
ffi  the  arrival  of  the  ship.  It  was  further,  on  the  same  side,  ob- 
served, that  the  Intention  of  the  ftct  was  to  prevent  frauds  and 
perjuries^  which  were  'equally  dangerous  in  contracts  for  stock  *  [  18^  3 
as  for  land,  or  any  other  th^.  ^nd  that,  therefore,  the  inten- 
ts of  the  legislature  seemed  to  be  aimed  at  all  confraeu;  and 

ix)  Com,  354.        (7)  3  P.  Wm«.  SOT. 
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that  it  was  the  more  probable,  that  stocks  were  meant  to  be  in- 
cluded, because  traffic  in  them  was  used  long  before  that  act. 
According  to  the  report  in  Comyns,  the  judges  being-divided  in 
^  opinion,  the  case  was  adjourned.     But  we  learn  from  Lord  Chan- 
1  cellor  King,  in  Colt  v,  Nettervi]le,(z)  that  the  question  came  af- 

terwards before  all  the  judges  of  England,  who  were  equally  di- 
,  videdupon  it,  six  a>i;ainst,six. 

But  in  tlie  case  of  Musseil  v,  Cookei(a)  where  the  plaintiff  had 
agreed  with  one  Green,  the  defendant's  broker,  for  5,000/.  South 
Sea  Stock,  at  187  per  cenij  to  be  delivered  about  ten  days  after, 
and  on  the  day  appointed  the  plaintiff  attended  at  the  transfer  of- 
fice all  day,  but  the  defendant  did  not  come,  and  the  stock  having- 
in  the  mean  time  considerably  risen,  the  defendant  refused  to 
transfer  it ;  the  plea  of  the  statute  seemed  to  Lord  Chancellor 
'  Macclesfield  to  be  good.  This  last-mentioned  case  of  Musseil  v, 
Cooke  came  on  in  Tiinity  tenn  1730,  and  was  probably  the  case 
alfuded  to  in  Cruee  v.  Dodson,(6)  wherein  the  court  said,  that  it 
had  been  determined  in  Chancery,  that  bargains  relating  to  stock 
are  within  the  statute  of  frauds^  and  if  earnest  be  not  given  are 
nuda  pacta. 

In  Colt  V.  Netterville,  the  bill  was  for  a  specific  performance  of 
an  agreement  for  transferring  some  York  Buildings  stock,  stating 
that  the  defendant  had  agreed  to  transfer  it  to  the  plaintiff  on  a 
particular  day  therein  mentioned,  on  the  plaintiff's  paying  the 
money,  and  that  the  plaintiff  agreed  to  pay  so  much  per  cent,  and 
to  accept  the  transfer,  and  did  thereupon  pay  to  the  defendant  6cf. 
earnest.  To  which  bill  the  statute  of  frauds  was  pleaded,  denying 
-  that  the  defendant  received  or  accepted  the  6(/.  as  earnest.  The 
Lord  Chancellor  considered  the  plea  4s  ill  pleaded,  and  overruled 
*  [  1 36  ]  it  on  the  ground,  that  'it  was  not  material  how  or  in  what  manner 
the  defendant  received  it,  but  how  the  other  paid  it  ;  upon  the 
doctrine  in  PinnePs  case.(c)  But  his  Lordship((/)  seemed  to  in- 
cline^ agajnst  construing  the  1 7th  section  of  the  statute  to  extend 
to  stock,  *^  adverting  to  the  case  of  one  Wolstonholnae,  who  was 
declared  a  bankrupt  as  having  East-India  stock  ;  but  which  de- 
cision was  afterwards  reversed  by  an  act  of  parliament,(<f)  declar- 
ing that  neither  he  nor  any  other  person  should  be  liable  to  bank- 
er) 2  P..Wms.  307.  {a)  Prec  in  Chan  533.  {b)  Select  Cas. 
in  Chan-  in  Lord  King'.s  time,  41  Trin.  11  G.  3.  (c)  5  Rep.  117. 
{d)  Lord  King.            (?)  13  and  14  Car.  2,  c.  ^4. 
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ruptcy,  in  respect  of  their  haying  East-Ifidia  stock ;  so  that,  his 
Lordship  said,  stocks,  or  the  dealing  in  thenii  will  not  make  a 
man  liable,  to  bankruptcy  ;  nor  do  they  seem  to  be  wares,  goods, 
or  merchandise,  within  the  intent  of  that  clause/' 

It  is  to  be  observed,  howeVfcr,  that  the  statute  of  1 3  and  1 4  Car. 
t,  alluded  to  by  Lord  King  in  the  above-mentioned  case  of  Cok 
V.  Netterville,  had  a  view  only  to  the  protection  of  persons  pos- 
sesdng  shares  in  the  stocks  of  certain  companies,  wherein  they 
laid  out  their  money  merely  by  way  of  investment,  and  not  tw 
the  purpose  of  trading  therein ;  tiie  dividends  on  which  stock 
were  made  partly  in  goods,  and  which  the  parties  sold  again  in 
order  to  turn  their  property  to  account ;  but  having  made  them* 
selves  partners  in  a  trading  company,  they  had  becon^e  in  dan« 
ger  of  being  considered  as  traders.  But  the  statute  makes  no 
mention  of  buying  and  selling  the  stock  itself. 

The  mere  buying,  however,  and  selling  of  stock  will  not  make 
a  man  liable  to  the  bankrupt  laws ;  but  the  reason  given  in  the 
above-mentioned  case  of  Colt  v,  Netterville,  by  Lord  King,  does 
not  seem  to  be  satis&ctory,  although  it  was  adopted  by  the  learn- 
ed Author  of  the  Comments  ries.(/)  The  better  reason  appears 
to  be,  that  where  the  Stock  is  held  as  an  investment  of  property 
only,  and  not  as  a  trading  capital«tbe  buying  and  selling  is  a  spe- 
culation whereby  a  man  seeks  *to  increase  hb  fortune,  but  not  a 
trading  ^vhereby  he  seeks  his  living.(87}  That  stockbrokers  or 
persons  who  buy  and  sell  stock  in  the  public  funds  by  commission 
are  within  the  statute  concerning  bankrupts,  is  a  matter  of  no 
doubt ;  as  a  species  to  which  the  general  term  ^  Broker*  in  Uie 
statute  5  Geo.  2,c.  39,  clearly  extends^SS)    So  that  the  argu- 

(  /)  2  BL  Com.  476. 


(ST)  Still  less,  u  it  seems,  will  the  mere  possession  of  stock  expose  a 
roan  to  the  operattion  of  the  bankrupt  laws,  unless,  perhaps,  as  holder 
of  a  share  in  a  trading  company,  be  has  made  himself  a  participant  of 
the  profit  and  loss  of  such  company,  instead  of  receiving  a  fixed  divi- 
dend. But  by  particular  statutes,  tlie  holders  ^of  stock  in  many  of 
the  public  trading  companies,  are  declared  not  liable  to  be  made  bank* 
rupts  in  respect  of  their  iltock.  As  members  of  the  Bank  of  England — 
East*India>*^South  Sea— or  English  Linen  Companies^— The  Royal  Fish- 
ing Trade— The  London  Assurance,  or  R.7al  Exchange,  fcc. 

(88)  The  words  of  which  statute  are,  **  \vhereas  persons  dealing  aa 
bankers,  brokers,  and  fsctorsj  are  frequently  entrusted  with  great  sanui 
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lAcnt  mainly  relied  upon  hy  Lord  Siiig  ibr  CDnudering  contracts 
fior  stock  as  out  of  the  statute  of  frauds  seems  to  want  support* 
The  prelinunary  topics  treated  of  io  the  beginning  of  this  chap- 
ter)  have  embraced  many  particulars  which  it  would  otherwise 
bave   been  proper  t9  have  introdiKxd  in  this  part  of  the  work* 
Among  otberS)  the  subject  of  auctions  has  been  much  considered 
in  discussing  the  questions  respecting  the  fonh  of  agreement  suf- 
ficient to  satisfy  tlakc  statute.    This  third  pact  pf  the  present  chap- 
%a  m^,  therefore,  be  properly  concluded  with  a  few  cases  and 
<lbserv<vtion»  on  the  5th  clause  oi  the  4th  section  of  the  statute 
*  [  188 1     v^P^^g  agreements  not  to  b^  performed  within  the  year. 
If  the  exe-       *T|ie  case  of  Fenton  v.  £eEiblei*S9  executor  of  May  ,(5)  furnishes 
cutory  pro-    the  trufr  and)  indeed,  almost  tlie  whQle  exposition  oi  this  provision 

IDlSe    DC   cs* 

pable  of  be-  <^  ^  statute.    It  will  be  necessary  to  give  a  short  statement  of  it 

ing  perform-  for  (h^  g^ke  of  introducing  Mr.  Justice  Oen&ison's  observations. 

ed  within  the  . 

year,  though  The,  doubt  was.upon  the  5th  count)  which  stated,  ^  that  the  said 

it  is  UabU  al-  wilUam  May,  the  defendant's  testator,  in  consideration  that  the 

so  to  be,  and 

ifi  the  event  94id  Spraby  the  plaintiS)  would  be  and  become  the  housekeeper 

t^  suspend-  ^^  servant  of  th«  said  William)  and  take  upon  herself  the  c^re 

longer  peri-  and  QiAnagemft^ot  ef  his  famiiy)  Sec  undertook  and  prpmUed  to 

if  not^4*in  P*^  ^'^^^  to  the  s»d  Sarah*  at  and  after  the  rate  of  6/.  fof  one 

this   branch  yeafw-and  alsot  by  his  last  will  and  testament)  to  give  and  btqueatii 

tutc  ^  "^    to  the  said  Sarah  a  legacy  or  annuity  of  16/.  by  the  year,  to  be 

paid  to  her  yearly)  &c.  and  that  the  said  Sarah  conficfing  in  the 

aud  promise,  entered  into  the  said  testator's  service,  and  became 

<bis  houflekeeper,  &c.  and  continued  so  for  three  years  and  59 

days ;  but  that  the  said  William  had  not  performed  his  said  agrees 

ment,  and  did  not  leave  her  such  legacy  and  annuity)**  Stc.  and 

it  appeared  upon  the  evidence  that  there  was  such  an  agreement 

between  the  said  William  May  and  the  pialntifiT,  but  that  it  was  by 

parol  and  not  in  writing.    It  appeared  also  that  the  ];)lalndfrdid 

enter  into  the  testator's  service,  and  continued  in  such  s^vice  till 

his  decease ;  but  that  the  testator  did  not  give  her  by  his  last  will 

or  otherwise,  the  said  annuity  of  15/.  fier  onnumy  or  any  other  an^ 

.(^)  3  Burr.  ISTB. 

I     p        <9    iiiip^r— y-      ■  ■      f  .^i^—^—    t     I        ■  —    ■■■■!'■  1   IP    '       "  '      '  ■■  '"i*! 


•f  iDonej,  and  with  goods  aod  effects  of  very  fffetX  vadue;  bctenging  t4r 
other  persons  ;  it  is  hereby  iiirther  enacted^  that  such  bMikeffft,i>rofcffirs* 
ukd  factors  ahail  be,  and  hereby  are  declared  lo  be  Aih|ect  and  liable  to 
ikk%  and jQ(lhflv<tii6.  stasutsa  spade  coaoemt^g  baidmipts,'*    ^ 
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tiuity.  An  objection  vat  taken  upon  the  4th  section  of  the  sta- 
tute of  frauds,  that  the  agreement  waanot  to  be  performed  witliin 
the  yc^.  And  it  was  said  that  it  would  be  extremely  inconve- 
nient to  establish  promises  of  this  kind,  not  reduced  te  writing ; 
that  the  agreement  could  not  be  performed  on  May's  part  within 
a  year,  for  a  whole  year  from  his  death  was  to  elapse  before  the 
annuity  or  any  part  of  it  was  to  become  payable :  but  it  was  an- 
swered  on  the  other  side  that  the  action  was  brought  for  May*s 
not  having  done  what  he  ought  to  have  done  in  his  life-time,  so 
that  it  might  have  been  done  witLin  the  year.  And  Mr.  Justice 
Dennison  declared  his  opinion  to  be,  in  which  opinion  the  other 
judges  fully  coincided,  that  the  statute  of  frauds  plainly  means  an 
agreement  not  to  *be  performed  within  the  space  of  a  year,  and 
expressly  and  specifically  so  agreed.  That  a  contingency  was 
not  within  it,  nor  any  case  that  depended  upon  a  condngency. 
And  that  it  did  not  extend  to  cases  where  the  thing  might  be 
perforqi«4  within  the  year. 

The  learned  judge  then  cited  a  case  of  Peter  v.  Compton,  as 
reported  in  Skinner,(A)  which  case  waa  stated  by  Mr.  Northey, 
in  arguing  the  case  of  Smith  v.  Westall^O  m  follows :  ^  The 
agreement  was,  that  A,  in  consideration  of  SL  paid  by  B,  should 
pay  to  B  20/.  upon  his  day  of  marriage  ;  which  promise  was  not 
in  writing  ;  and  it  was  held  by<he  judges  at  Serjeant's  Inn,  to 
be  out  of  the  intent  of  the  statute*  and  good,  because  it  mighc 
have  been  performed  within  the  year.  Holt,  Ch.  J.  agreed,  that 
if  the  marriage  had  taken  effect  within  the  year,  no  writing  would 
have  been  necessary  ;  but,  as  the  marriage  did  not  happen  within 
the  year,  but  nine  years  afterwards,  be  was  of  opuiion  that  the 
promise  ought  to  have  been  in  writing ;  because  the  design  of 
the  statute  was,  not  to  trust  to  the  memory  of  witnesses  for  a 
longer  time  than  one  year.  But  the  majority  of  the  judges  were 
of  Qianion,  that  it  was  not  withinthe  statute  of  frauds. 

To  the  same  effect  is  the  case  related  by  Lord  Ch.  J.  Treby^ 
according  to  the  report  in  Salkeld^  which  case  was  as  follows  : 
^  A  parol  promise  was  made  to  pay  so  much  money  upon  the 
return  of  such  a  ship,  which  ship  happened  not  to  return  within 
two  years  after  the  promise  made ;  and  whether  this  parol  pro* 
Biiae  was  v<oid  by  the  astute  of  frauds,  was  the  question  before 


•  [  1B9  ] 
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all  the  judges*  And  they  were  of  opinion,  that  this  was  a  good 
promise,  and  not  within  the  clause  of  the  statute,  which  provides, 
that  no  action  shall  be  brought  upon  any  agreen>ent  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making  there- 
of, unless  it  be  in  writing ;  for  that  by  possibility  the  ship  mght 
have  returned  within  the  year.  And  though  by  accident  it  hap*- 
•[{190]  pened  not  to  return  so  soon,  yet  •they  were  of  opinion  that  the 
said  clause  of  the  statute  extended  only  to  such  promises  where, 
by  the  express  appointment  of  the  party,  the  thing  was  not  to  be 
performed  within  the  year. 


PART  IV. 

i 

Contracts  in  consideration  of  Marriage. 

That  promi-  SOON  after  the  making  of  the  statute  of  frauds,  we  find  an 
ses  to  marry  opinion  in  the  books^A:)  that  the  clause  relating  to  fharriage  ex- 
atatute  tends  as  well  to  a  promise  to  marry,  as  to  the  payment  of  mar- 

wh^ch  ex-     riage  portions  ;  but  this  doctrine  has  been  expressly  denied  by 
pror.nses        l^^^^*  resoluti(»)s,  and  the  settled  construction  appears  now  to  be^ 
made  in  con-  that  mutual  promises  to  marry  are  out  of  the  statute,  which  ex- 
laarriage.       tends  only  to  promises  made  in  consideration  of  marriage.  Thus, 
in  a  note  to  Harrison  v.  Cage,(/  )  it  b  said  to  have  been  ruled  at 
the  preceding  Norfolk  assizes,  by  Lord  C.  B.  Ward,  that  the  pro« 
*  mise  to  mar^  had  no  need  to  be  in  writing,  by  the  statute  of 

firauds.  And  Mr.  Northey  said  at  the  bar,  that  the  statute  intend- 
ed only  agreements  to  pay  marriage  portions,  and  that  it  bad  qf> 
.  ten  been  ruled  so  by  Holt,  Ch.  J.  wh^ch  Holt  did  not  deny.  But  in 
Cork  V,  Bake^(m)  this  point  was  expressly  in  judgment.  The 
plaintiff  declared  on  the  defendant's  promise  to^marry  her,  and 
obtained  a  verdict.  The  defendant  moved  in  arrest  of  judgment, 
that  this  parol  promise  was  not  good  in  law ;  but  after  argument 
it  was  held  that  this  was  not  a  promise  within  the  statute  of 
frauds  and  perjuries,  which  relates  only  to.  contracts  in  conside- 
ration of  marriage. 

On  this  clause>of  the  4th  section,  the  effect  of  letters  from  pa- 

•  [  191  ]     rents,  or  persons  in  loco  fiorcntUy  containing  promises  of  •provi- 

aions,  have  been  a  frequent  subject  of  adjudication,  and  wherever 

(i)  Lev.  05,  411.        (0  1  Lord  Raym.  386.        (m)  1  Strange,  34. 
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they  ha^e  been  explicit  in  their  terms,  and  the  subject  matter  of 
the  promise  has  been  reduced  to  sufficient  certainty,  they  have 
been  held  to  satisfy  the  statute.  Thus,  in  a  case  determmed  a  very 
few  years  after  the  statute  was  passed,(n)  where  a  father  wrote  a 
letter,  signifying  his  assent  to  the  marriage  of  his  daughter  with 
J.  S.  and  that  he  would  give  her  1,500/.  and  afterwards  by  ano- 
ther letter,  upon  a  further  treaty  concerning  the  said  marriage, 
went  back  from  the  proposals  of  his  first  letter ;  and  ag^n,  at 
abme  dme  after,  declared  that  he  would  agree  to  what  was  propos* 
ed  in  his  first  letter ;  the  letter  was  held  a  si^dent  promise  in 
writing,  within  the  statute  of  frauds,  and  that  the  last  declaration 
had  set  up  the  terms  of  the  first  letter  again. 

To  the  like  effect  was  the  observadon  of  Lord  Macclesfield, 
in  the  case  so  often  alluded  to*  of  Seagood  v.  Meale^o)  His 
Lordship,  however,  in  that  observation,  laid  some  stress  upon 
the  operadon  of  the  letter,  as  an  encouragement  to  the  party  to 
marry  ;  and  in  the  case  of  A^liffe  v.  Tracy ,(/k)  thb  operadon 
as  influendng  the  intended  husband  to  conclude  the  match,  was, 
according  to  the  report  of  that  case  in  Peere  Williams,  consider* 
ed  by  the  same  Chancellor,  as  necessary  to  the  obligatory  effect 
of  the  letter,  within  the  statute  of  frauds.  The  case  as  stated  by  the 
above  reporter,  was  as  fellows :  the  pkdndff  courted  one  of  the 
ifoughters  of  Sir  Thomas  Haslewood,  and  treated  with  the  fiither 
about  the  marriage ;  the  father  consented  to  the  marriage,  and 
wrote  to  his  daughter  intimatmg,  that  he  had  met  the  plaindff^ 
Mr.  Ayfiffe,  and  had  agreed  to  give  him  as  a  portion  3000/, 
whidi  the  plaintiff  (he  said)  seemed  fuUy  to  assent  to,  and  thai 
they  wekie  to  meet  the  next  day,  when  the  affair  was  to  be  fully 
concluded ;  and  subscribed  his  name  to  the  letter.  Accordinglyi 
the  father  and  intended  husband  met  and  agreed  to  the  marriage, 
and  the  bther  gave  money  to  the  daughter  to  buy  *her  wedding  ^ 
dothes,  and  the  wedding-day  having  been  appointed,  the  fiithcr  ^  ^ 
died  before  that  day,  having  made  his  will  k»ng  before  this  trea- 
ty for  the  marriage,  and  given  his  daughter  only  3000/.  the 
daughter  did  not  show  this  letter  to  her  intended  husband,  whom 
she  afterwards  married  ;  and  the  3000/.  was  paid  to  the  plaindfl^ 
the  husband,  but  he  made  no  settlement,  nor  was  he  required  to 
midie  any  on  his  wife.    The  Lord  Chancellor  was  of  opinioO) 

(»)  3  Vent  361,  Bird  ^.  Bloise.      (o)  Free  Chanc  560.      (^)  9  P« 
Wins.  65, 
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that  these  circumstances  amounted  to  nothing  niorethan  a  mere 
communication,  and  had  no  ingredient  of  equity  ;  the  husband, 
his  Lordship  said,  had  made  no  settlement ;  he  did  not  know 
of  this  letter,  it  being  written  to  his  daughter  ;  and  that,  there- 
.  fore,  he  could  not  be  supposed  to  have  married  in  confidence  of 
this  letter  ;  that  he  had  accepted  the  2000/.  legacy  as  the  portion, 
and  at  that  time  had  demanded  no  more  ;  and  that  the  other 
daughter  had  but  1500/.  portion  .(^ 

It  does  not  appear  that  this  case  supposes  any  necessity  tha^ 
'  t)ie  facts  should  supply  evidence  of  fraud,  or  artifice,  in- bringing 
about  a  marriage  by  false  assurances,  in  respect  to  the  portion 
(which  will  of  itself  take  a  case  wholly  out  of  the  statute,  and 
entitle  a  party  tp  a  performance  in  equity  of  a  promise  not  in 
writing)  but  it  seems  to  be  in  analogy  with  the  decision  of  the 
Court  of  King's  Bench,  in  the  case  of  Wain  v,  Warlters^r) 
^  which  has  been  so  much  above  considered  ;  for  if,  according  ta 
the  definition  given  by /Chief  Baron  Coipyns,  of  the  word  ^  agree- 
ment,* quoted  bj  Lord  Ellenborough,  there  ought  to  be  the 
assent  of  two  or  more  m'mds  to  constitute  its  perfection,  or  ^  ac- 
cording  to  the  words  of  Lord  ElleRborough  himself,  in  0ie 
abovementioned  case,  an  agreement  in  its  proper  and  correct  sense, 
signifies  a  mutual  contract  oti  con^deration  between  two  or  more 
fi^trtiea  ;  this  letter,  though  written  to  a  person  interested  in  the 
perfornianpe,  yet,  not  being  sent  or  communicated  to  that  party, 
*  [  193  ]  ^TSi  whom  the  condderation  moved,  and  with  whom  alone  *there 
could  be  tf  reciprocity  of  undertaking,  and  mutuality  of  confi- 
dence,  seems  to  have  ranked  under  too  loose  a  descripdl^i  of 
promise  tp  satisfy  the  exigency  of  the  principle  upon  which  the 
determination  in  the  abovementioned  case  was  founded. 

Upon  a  somewhat  similar  principle,  where  an  uncle  by  letter 
promised  bis  niece  1000/.  portion  ;  but  in  the  same  letter,  dis- 
suaded her  from  marrying  the  person  intended,  the  Lords  Com- 
missioners(«)  would  not  decree  the  payment,  but  left  the  plain- 
tiff to  his  action  at  law.(r)  But  it  is  not  so  easy  to  account  for 
the  determination  by  the  same  judges  in  the  same  term,  in  the 
case  of  Cookesi'.  Mascall,  et  e  contm^u)  which  case  was  as  foU 
lows :  a  marriage  was  in  treaty  between  the  plaintiff  Cookes  and 

iq)  See  this  case  very  diflbrcntly  reported  in  9  Mod.  3.      (r)  5  Ea&t, 
10.  («)  Rawlinson  and  Hutchins.  (r)  Doug^las  v.  Vincenjta  % 

yem.  202.        («)  2  Vem.  200. 
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liie  defendant.  Miscall's  daughter,  it  bdng  pretended  that  Sir 
Thomas  Cookes  would  make  a  considerable  settlement  on  the 
j^laintiff  his  kinsman  :  proposals  were  made  for  mutual  aettle- 
mentSf  and  it  was  thereby  agreed,  that  Mascall  should  settle  4(y. 
fier  arm,  for  the  present,  and  that  Edward  Coctes  the  (ather^ 
ahoidd  settle  the  reversion  of  his  estate  at  Wick,  after  the  death 
of  him  and  his  wife,  and  should  allow  his  son  20/  fier  arm,  for 
Hiaintenance  in  the  mean  time,  and  Mascall  was  to  settle  rever- 
uons  of  copyholds  after  the  death  of  himself  a^d  his  wife,  of 
the  value  of  SOI.  fier  ann.     In  1684,  a  meeting  was  l^pointed, 
and  held  at  Worcester,  in  order  to  a  foil  agreement  ;  the  propo> 
sals  were  then  considered,  and  all  parties  seemed  to  aUow  and 
approve  thereof.     In  October,  1684,  Cookes*  the  ftither,  with 
one  Baker  an  attorney,  came  over  to  Mascall's  house  at  Forde<- 
hi^g)  in  order  to  make  a  final  arrangement  touching  the  settle- 
Hkent  to  be  made  on  the  intended  marriage.    Mr.  Baker  having 
conversed  with  both  parties,  proceeded  to  draw  the  agreement    *  [  194  ]  « 
mto  articles  in  writing  to  be  mutuaUy  signed  by  the  parties ;  but 
before  the  same  were  ready  for  execution,  Mascall  and  Cookes 
disagreed  ;   and  Mascall  by  his  answer  swore  'positively,  that 
upon  reflecting  that  Sir  Thomas  Cookes  had  refused  to  make    « 
any  settkment  on  his  kinsman,  as  it  was  pretended  he  would, 
and  that  CooStes  the  father,  also  fef\ised  to  settle  a  forther  estate 
upon  the  plaintiff,  to  answer  the  reversion  that  Mascall  was  to 
settle,  expectant  on  the  death,  of  his  mother,  he  refosed  to  pro- 
ceed any  further,  in  order  to  perfect  the  agreement,  and  never 
agned  it.    But  Cookes  put  up  what  Baker  had  written  into  his 
pocket,  and  so  they  parted,  and  had  no  further  meeting  nor 
treaty  ;  but  Cookes  the  father  swore,  that  after  the  articles  were 
drawn,  they  were  read  over  and  agreed  to,  and  that  Mascall  pro- 
mised to  meet  at  another  time  to  execute  ;  that  young  Cookes 
was  iJ^erwards  permitted  to  come  to '  Mascall's  house,  and  in 
December,  1684,  married  his  daughter,  Mascall  being  privy  to 
it,  helping  to  set  them  forwards  In  the  morning,  and  entertain- 
ing them,  apd  seeming  well  pleased  with  the  marriage,  upon  their 
return  to  his  house  at  night.     Upon  this  case^  Cookes  the  father, 
having  by  his  answer  offered  to  perform  the  agreement  on  his 
part,  the  court  thought ^t  to  decree  Mascall  also  to  perform  the 
agreement,  according  to  what  was  contained  in  the  writing  drawn 
()y  Baker,  though  that  was  not  signed  by  Mascall,  as  ^m  intend- 


« 


194  Contracts.  book  1. 

6d  it  should  have  been^  nor  zAy  other  agreement  reduced  into, 
writing. 

,  It  may  bfe  worthy  of  observation,  that  the  expression  of  <  thtf 
court  thought  fit/  used  by  the  reporter,  Mr.  Vernon,  savours  of 
something  bordering  upon  dissatis&ction  ;  and,  to  be  sure,  the 
deciaon  seems  not  to  be  in  perfect  cond&tency,  either  with  the 
general  effect  of  the  cases  upon  this  subject,  or  with  the  particu- 
lar authotity  of  Douglas  v.  Vincent,  decided  in  the  same  term 
by  the  same  Commissioners.  Lord  Macclesfield,  in  the  impor- 
tant case  of  Montacute  v,  Maxwell,(x)  seems  to  have  manifest* 
ed  a  greater  regard  to  the  apparent  intention  of  the  legislature 
ib  this  provision  of  the  act  Which  case  merits  the  particular 
consideration  of  the  reader,  under  the  several  aspects  it  presents 
in  the  different  reports  of  it. 
*  [  195  ]  *The  {Plaintiff  brought  a  bill  against  the  defendant  her  hus- 
band, setting  forth,  that  the  defendant,  before  her  intermarriage 
with  him,  did  promise  that  she  should  enjoy  all  her  own  estate 
to  her  separate  use,  that  he  had  agreed  to  execute '  writings  to 
that  purpose,  and  had  instructed  counsel  to  draw  such  wridngSy' 
and  that  when  they  were  to  be  malrried,  the  writings  not  being 
perfected,  the'oefendant  desired  this  might  not  delay  the  match, 
in  regard  his  friends  being  there,  it  might  shame  him  ;  but  en- 
gaged up6n  his  Honour  she  sl^uld  have  the  same  advantage  of 
the  agreement,  as  if  it  was  in  writing,  drawn  in  form  by  counsel, 
and  executed  ;  upon  which  the  marriage  took  effect,  and  after- 
wards the  pbdntiff  wrote  a  letter  to  the  defendant,  her  husband, 
putting  him  iii  mihd  of  his  promise,  to  which  the  defendaiit  her 
husband,  wrote  her  an  answer,  under  his  hand,  expressing  that 
he  was  always  drilling  she  should  enjoy  her  own  fortuiie,  as  if 
sole,  and  that  it  should  be  at  her  command. 

To  this  bill  the  defendant  pleaded  the  statute  of  fiuuds  and 
perjuries,  by  which  "  all  promises  in  consideration  of  marriage, 
unless  signed  in  wridng  by  the  party,  are  made  void  ;*'  and  aver- 
red that  he  never  signed  any  promise  or  agreement  before  mar- 
riage, fi)r  her  enjoying  any  part  of  her  estate  separately,  which  * 
he  pleaded  in  bar  of  any  relief  or  discovery. 

It  was  urged  against  this  plea,  that  this  promise  wto'  on  the 
plaintiff's  ude,  executed  by  her  intermarriage ;  and  was,  theiie* 

(x)  1  P.  Wms.  ai8. 
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fi>re,  like  the  several  cases  io  w)uch  equity  did  Telieve  and  oom^ 
pel  a  mutual  execution ;  that  the  letter  wriit^  by  the  defendant^ 
though  alter  marriage,  wa^  an  evidence  finder  hia  hand  of  the 
agreement  before  the  marriage*  and  so  took  it  out  of  the  it»- 
tute. 

On  the  other  side,  it  was  said,  that  the  express  words  of  tho 
statute  made  all  such  promises  in  consideration  of  marriage  void, 
unless  they  were  in  writing,  signed  by  the  parties ;  and  that  there  * 
was  the  greatest  reason  for  it,  since  in  no  case  ^could  there  be    *  [  196  ] 
supposed  so  many  unguarde  expressions  and  promises  used,  at 
in  addresses  in  order  to  marriage,  where  many  passages  of  gal* 
lantry  usually  occur,  and  it  was  tlierefore  proyided  by  the  statute^ 
that  all  promises  made  in  consideration  of  marriage,  should  be 
void,  unless  signed  by  the  party.     That  it  was  very  wiong  to  call  The    marrt- 
marriage  the  execution  of  the  promise,  when  until  the  marriage  JJ^^wut-pcf^ 
it  was  not  within  the  statute  ;   and  the  statute  makes  the  promise  for'Aance 
in  Gonuderation  of  marrii^  void ;    therefoK,  to  say  that  the  cUuie.    ^^^ 
marriage  was  an  execution  which  should  render  the  promise 
good,  was  quite  frustrating  the  statute  ;  which  the  court  took 
notice  of  and  approved. 

And  the  Lord  Chancellor  declared,  that  in  cases  of  fraud,  If  one  agree* 
equity  shoukl  relieve,  even  against  the  words  of  the  statute :  as  (JJI^glJJiJJJ^ 
if  one  agreement  in  writing  should  be  proposed  and  drawn,  and  ed,  and  ano- 
another  fraudulently  and  secretly  brought  in  and  executed  in  lieu  dulenUveze- 
of  the  former ;  in  this,  or  such  like  cases  of  fraud,  equity  would  cuted^equitj 
relieve ;  but  when,  as  in  the  case  before  him,  there  was  no  fraud, 
but  only  a  reliance  upon  the  honour,  word,  or  promise  of  a  party, 
the  statute  making  those  promises  vend,  equity  would  not  inter- 
fere ;  nor  were  the  instructions  given  to  counsel  for  preparing 
the  writings  material,  since,  after  they  were  drawn  and  engross- 
ed, the  parties  might  reiiase  to  execute  tbem,  and  as  to  the  letter 
it  consisted  only  of  general  expressions  ;  as,  ^  that  the  estate 
should  be  at  the  plaintiff's  command,  or  at  her  service ;  indeed, 
had  it  recited  or  mentioned  the  former  agreement,  and  promised* 
the  performance  thereof,  it  had  been  material;  but  as  Ais  case 
was  circumstanced,  the  plea  should  be  allowed :  and  as  the  plea 
was  in  bar  of  a  discovery  as  to  all  matters,  which  if  discovered 
and  admitted  might  be  barred  by  the  statute^  so  far  mif^ht  the 
statute  be  pleaded  in  bar  of  such  discovery.     But  according  to 
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tf^'rfepbrt'oir'tWe  satnie  case  in  Strangely)  the '  plainti#  after- 

Wt*d«  amended  her  bill,  by  further  charging,  that  in  order  to 

ifiddceiier  to  marry  hira,  without  a  previous  settlement,  and  to 

*[  197]     secure  the  •performance  of  his  promise,  in  executing  it  a&er* 

>  wards,  the  husband  had  promised  to  take  the  sacrament  on  it) 

'and  that  he  did  take  the  sacrament  on  the  marriage  accordingly. 

;*f  hat  after  the  marriage  he  wrote  a  letter,  wherein  he  promised 

to  make  such  settlement,  and  that  he  was  ready  to  sign  the  writ- 

Thftt  a  p&ror^%^  according  to  her  desire.     To  this  he  confessed  that  he  did 

premise  on    'l^akethe  sacrament,  but  said,  he  did  it  only  in  compliance  with  9 

a  sufficient    '  custom  established  in  the  parish  church  (of  which   he  was  a 

considera-       member^  of  receivine  the  sacrament  on  their  marriages,  and  not 
tionto  sup-  ,  .  ,  . 

port  a  settle-  to  give  any  sanction  to  this  pretended  agreement :  and  as  to  the 

meiit  »«<^     letter,  that  he  did  not  remember  the  particulars :  but  if  he  had 
agreemc  to  '     .  ^  ^         ,  /  ,  ;  - 

it  afler.mar^    written  any  thing  concerning  his  readiness  to  sign  ally  wntings^ 
•         *    •  .  •  '. 

™2hl"  A        *'  ^^^^  related  to  some  proposals  he  had  made  of  settling  a  sum 

promise  of  1)500/.  on  her,  and  which  h^  did  soon  after  sign.     He  then 

Sff^teT"^'  pleaded  the  statute  of  frauds  and  perjuries  again.  But  the  Lord 
muriaipe*  Chancellor  was  of  opinion,  that  the  case  was  very  much  altered 
by  these  new  circumsCances.  That  at  first  it  stood  purejy  oi* 
the  parol  promise  before  marriage ;  upon  which  there  was  no 
c^our  to  relieve  the  plaintiff.  But  that  such  parol  promise  on 
marriage  was  a  sufficient  consideration,  to  support  a  settlement 
made  agreeable  to  it  afler  marriage.  That  this  hns  been  fre- 
quently determined  ;  that  it  was  also  a  sufficient  consideration  to 
establish  a  promise  made  in  writing  after  marriage  ^  that  there 
was  great  evidence  of  such  a  proinise  made  in  writing  after 
marriage ;  the  defi^dant  did  not  deny  his  writing,  but  declared 
himself  ready  to  execute  the  writings  as  she  desired  ;  he  avoid- 
ed  it,  however,  by  saying,  that  they  referred  to  proposals  of  set- 
'tling  1,500/..  which  was  impossible,  because  it  appeared  that 
she  never  desired  any  such  settlement.  And  though  he  had 
said  he  had  signed  that  settlement,  it  did  not  appear  when  he 
did  it ;  and  his  Lordship  was  very  suspicious  that  he  ha^  done  it 
since  the  amended  bill.  His  answer  to  t\\e  charge  of  receivings 
the  sacrament,  in  confirmation  of  his  promise,  was  not  at  all  sa- 
tja&uc^ory.  He  could  have  no  occasion  to  promise  receifing  the 
9nQrainait^  but  on  that  acoount  f  and  though  be  might  receive  it 

(^)   lStr.236. 
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io  compliance  with  the  custom  of  bis  cburchi  jret  that  wai  *very 
coosistem  vith  his  lajring  hold  of  that  solcroD  act  of  denytioO)  1^ 
testify  hb  ainceritf.  The  plea  was  ordered  to  stand  ipr  an  an* 
swer. 

Aocor^ng  to  the  report  of  the  same  case,  in  £q.  Ca.  Abr^z) 
the  husband  privately  countermanded  the  instnictiona  given  bf 
him  for  drawing  the  seCtlement,  and  then  drew  in  Lady  Moptar 
cmte  to  marry  him,  and  from  the  loose  statement  in  Precedcnif 
in  Chancery ^a)  it  seems  that  some  such  decided  act  of  fraud  wap 
imputable  to  the  defendant.     For  the  Chancellor  is  there  reprCf 
aented  to  have  said,  that  if  the  parties  rely  wholly  upon  the  parol 
a^cement,  neither  party  can  compel  the  other  to  the  q^ecific 
j>erformance,  for  the  statute  of  frauds  ia  directly  in  their  waf. 
But  (h^t  if  there  is  any  agreement  for  reducing  the  same  into  If  iMtnicti* 
writing,  and  that  is  prevented  by  the  fraud  and  practice  of  the  ^''^^^^^ 
other  party,  this  court  will,  in  such  case,  give  relief;  as  where  tiontniHde 
inytruoiona  are  given,  and  preparations  made,  for  the  drawing  of  fo^dnwing 
a  marriage  settlement ;  and  before  the  completion  thereof,  the  tettkiaent, 
woman  is  drawn,  by  the  assurances  and  promises  of  the  man  to  ^^^udiTm 
perform  it,  to  marry  without  a  settlement.  in  to  marry 

We  perceive  in  this  case,  under  the  different  views  which  the  JS^^^ 
books  ^ve  us  of  it,  an  anxiety  in  the  court  to  prevent  the  statute  tbji  man, 
from  being  enervated  by  dangerous  exceptions ;  and  we  must  re*  ^'ttl^ment^ 
gard  the  decision  as  wholly  proceeding  on  the  proof  of  actunl  being  exe- 
liraud.    jEt  was  iiilly  seen,  that  if  the  marriage  could  be  consider-  ^ui  xt^evcN 
ed  as  an  execution  of  the  contract,  to  take  the  case  out  of  the  sta- 
tute, this  clause  of  the  statute  would  be  made  a  perfect  nullity, 
lor  it  is  clear,,  that  the  compulsory  execution  of  the  supposed 
agreement  could  never  be  called  for  in  equity,  until  the  marriagei 
which  was  the  only  consideration  of  making  itf  and  without 
which  it  could  have  no  applicatiouy  was  celebrated,  so  that  if  the 
celebration  of  the  marriage  were  an  answer  to  the  statute,  the 
Glauae  could  never  be  enforced,  since  the  exceptions  oi|t  qf  H 
would  always  arise  together  with  the  occasions  for  its  applies- 
tioB.     In  a  *cafle  determined  a  few  years  afterwards,(^)  the  same     *  [  199  ] 
doctrine  on  this  subject  waa  maintained.    On  the  marriage  of 

(a)  1  Eq.  Abr*  19L      (a)  Free,  in  Chan.  136.     (6)  Santuin  •.  Butter, 
repotted  IB  1  Bac.  Abr.    119>   Edit.   GwyHiin.   Ttt   Paiot  Agtac' 

meiits.(C) 
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file  plaiittifT  with  tiie  defendant's  daughter,  the  defendant  pro* 
mised  to  give  her  450/.  portion,  and  accordingly  paid  the  plain*- 
tiff  200/.  in  pait,  but  took  a  bond  from  him  for  it,  till  a  suitable 
settlement  should  be  made,  and  the  defendant  himself  gave  pan- 
ticiiJar  directions  concerning  the  settlement,  which  was  drawn 
lurcordiaglf  and  engrossed;  but  before  it  was  executed,  the 
plaintiff's  wife  died,  and  the  bill  was  brought  to  have  the  200/. 
bond  delivered  up,  and  the  remaining  part  of  the  portion  paid  ; 
the  defendant  pleaded  the  statute  of  frauds  and  perjunes,  the 
agreement  not  having  been  reduced  to  writing,  and  signed  by  the 
parties  ;  and  by  way  of  answer,  denied  that  the  200/.  was  paid 
in  part  of  the  portion,  but  said  that  it  was  lent  to  the  plainti£^ 
and  that  the  bond  was  g^en  for  securing  the  re-payment.  The 
plea  was  allowed,  notwithstanding  it  had  l>een  insisted  that  the 
agreement  was  executed  by  the  marriage ;  for  that  if  the  mar- 
riage should  be  looked  upon  as  an  execution  of  the  agreement  on 
one  side,  so  as  to  take  the  case  out  of  the  statute,  it  would  en- 
tirely evade  it ;  for  that  all  promises  of  this  kind  suppose  a  mar- 
riage either  already  had,  or  to  be  had*  The  authority  of  these 
cases,  and  the  rational  grounds  on  which  they  proceeded,  seem 
not  to  have  been  broken  in  ui)on  even  at  tinies  when  the  doctrine 
of  part-performance  has  been  most  favourably  rectived  by  the 
courts,  and  may  now,  it  is  conceived,  be  considered  as  oUt  of 
controversy. 

But  though  these  parol  promises  made  before  and  in  conside- 
raticMi  of  marriage,  fell  obvbusly  within  the  statute  of  frauds, 
and  as  the  authorities  decisively  show,  ought  not  be  taken  out  pf 
it,  by  any  evidence  in  proof  of  their  solemnity  and  repetition,  or 
by  the  preparations  made,  or  directions  given,  for  carrying  tliejoi 
to  their  accomplishment,  or  by  the  consequential  fact  of  the  mar- 
«  r  9nn  i  ^^S^ »  7^^  ^^  appears  *from  the  expressions  of  Lord  Chancellor 
Parker,  in  the  above  case  of  Montacute  v.  Maxwell,  as  reported 
in  Strange,  that  a  verbal  promise  on  marriage  is  a  sufficient  con- 
sideration to  support  a  settlement  made  agreeable  to  it  after  mar- 
riage. And  his  Lordship  added,  that  it  had  been  frequently  so 
determined;  The  indulgent  inclination  of  the  courts  of  equity 
towards  these  settlements  after  mariiage,  has  carried  them  a 
g;reat  way ;  for  the  inference  fix>m  this  doctrine  is,  that  the  con- 
sideration for  these  settlements  after  marriage,  derived,  from  the 
existence  of  these  prior  agreements,  docs  not  depend  upon  the^ 
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legal  obligation  to  the  performance  of  these  agreements^  since 
the  statute  has  made  them  remediless.  Substantively,  they  have 
no  validity,  but  in  this  auxiliary  light  they  are  capable  of  giving 
validity  to  what  would  be  incapable  of  standing  alone  against  the 
claims  of  creditors  or  purchasers,  provided  the  verbal  promises 
proved,  and  the  settlement  made,  discover  a  clear  correspond- 
ence. In  a  case,  indeed,  in  which  there  was  a  double  infirmity 
in  the  promise  made  before  marriage,  the  same  effect  was  ^ven 
to  it.  In  Lavender  v,  Blackstone,(c)  a  promise  made  by  an  in* 
fent  on  has  marriage,  to  settle  his  estate  when  of  age,  was  held 
a  sufficient  consideration  to  support  the  settlement aftervrtarriage 
made  in  pursuance  of  such  promise.  And  in  the  late  case  -of 
Dundass  v.  Dutens,((/)  the  Chancellor  was  of  oinnion  in  favour 
of  the  settlement  against  the  husband's  creditors,  notwithstand- 
ing it  was  urged  at  the  bar,  and  admitted  by  the  court,  that  a  pa* 
rol  agreement,  previous  to  marriage,  is  absolutely  void)  and  thai 
a  subsequent  marriage  is  not  a  part  execution  of  such  an  agree* 
ment  to  take  it  out  of  the  statute  of  frauds  and  perjuries. 


•PART  V. 
On  Promises  by  Executors  and  Administrators. 


[201] 


THE  first  branch  of  the  4th  section  of  this  statute  enacts, 
that  no  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer  <)aroages  out 
of  his  own  estate,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfiilly  authorised. 

It  seems  proper  to  premise,  that  to  bring  the  party  within  the  J^*ttobring 
protection  of  this  provision  of  the  statute,  he  must  be  actuaHy  in-  within  the 
vested  with  the  office,  at  the  time  of  making  the  pmmaae :  he  Protection  of 
can  receive  no  benefit  from  it,  by  acquiring  the  office  after  the  cmofthesu« 
promise  has  been  made  by  him  ;  for  which,  if  it  were  not  clear  ha^^'^'^en** 

enough  upon  the  words  of  the  statute,  the  case  of  TomSnsoo  v.  sctual  exe« 

cutor  or  ad^^ 

(c)  2  Lev.  146.        (</)  1  Vez.  jun.  196 ;  and  aee  Pitcaim  «.  Ogboume  ^hen  he   * 

t  Vjss.-3754  aee  also  Shaw  «.  Jakeman.  4  £asty  201.  made  the 

promiief 
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(3111(0  k  an  autbdritf .  As  an  iimedbte  tic#cator  liema^  aU  fab 
title  from  the  will  of  the  fieraon  he  represeotsy  aadthe  iotereat 
and  dffioo  a»  (mmpktely  vested  b  him,  at  the  inatant  of  the  tos- 
t&tQr^»  deM)hf  hia  trrotaiae  ia  preveotad  bf  thia  atatutelmim  tnixk 
Ing  hint  poraooaHyy  thai^h  he  makes  it  before  ptobaAt,  which  ia 
nat  tbe  origin  but  tlte  authentication  of  hia  tiile.  But  an  admbii- 
atrator  derives  hia  office  and  intereat  from  the  ordinary,  and,  thera^ 
fore,  a  Terbal  promise  by  a  person)  in  virtue  of  his  eapectation  af 
representing  an  intestate,  is  not  invalidated  bj  this  claaae  of  the 
4th  sectbn  ;  «nd  though  the  grant  of  administratian  has  relation 
~  no  the  time  of  the  intestate's  death,(/) -audi  reiadon  caimot^  it  ia 
presiimedf  affect  the  application  of  the  statute. 

Ia  an  early  part  of  thas  work,  some  commaita  were  intra* 
?  [  302  ]  doced  to  show  that  the  statute  of  frauds  and  perjuries,  in  *super- 
adding  the  necessity  of  writing,  to  give  an  actionable  effect  to 
the  promises  therein  specified,  has  given  no  positive  virtae  tothe 
writing  itsetf,  so  as  to  make  it  a  substitute  for  the  oonsideration 
necessary  to  support  the  premise  attioixling  to  the  ancient  max^ 
ims  of  our  municipal  law.  The  judgment  of  C.  B.  Skinner,  in 
the"  House  of  Lords,  in  the  case  of  Ratih  v.  Hughesj'i'*)  was  upon 
that  occasion  presented  to  the  reader,(/0  which  arose  upon  a  pro- 
mise in  writing,  made  by  executors,  and  wherein  the  Chief  Ba« 
ron,  ia  very  clear  terms,  nouide  it  appear,  that  this,  bri^xich  of.  t}ie 

w 

statute,  being  made  for  the  relief  of  personal  representatives*  dM 
not  cert»Bly  intend  to  charge  them  further  than  by  oomnion  law 
they  wet^  chargeable.  To  that  judjgmeM  the  reader  is  agtan  1^ 
ferred  as  aaatis&ctory  argument  for  this  construction  of  the  sta« 

The  statute 

hu*  made  no       To  the  opmnients  of  the  Chief  Baron  it  may  be  added>  that 

thlTmode  of  ^**^^  "^  ^^^^  exists  as  much  necessity  since  tlie  statute  for  ji 
pleading;  consideration  to  support  a  promise,  though  made  ia^wridn^f  but 
^oudi'i^e  ^^  consideration  also  continues  to  be  an  essential  part  of^  the  a1- 
promise  is  in  legations  in  the  declaration  in  an  action  upon  Buch  pfomifAfr.  Ftn: 
decSSfticrtT  ^^  statute  has  made  no  alteration  hi  the  method  of  pleading, 
must  stlU  set  either  by  adcfition  or  defalcation,  so  that  as  on  (he  one  hand  the 
cxmsidfen-  consideration  continues  necessary  to  be  stated  agreeably  to  the 
lion  ;  though  rule  at  the  common  law^  so  on  the  other  it  is  not  held  to  bene- 

cessarr  to*    cessary  on  account  of  the  statute  to  show  by  the  declaration  that 

show  that 

the  promise        (e)  Ambl  330.        (/)  2  Koll.  Abr.  5S!L        ig)7T,  R.  350,  N.  (a.) 

wag  in  writ*  7  Bro.  P.  C.  556^  S.  C.     (A)  Vid-  supra  p.  8,  et  seq. 


llitpiocidie^rtiktrrldiig<^  iMfeitklefttocnfUeitotp^^^  ' 
nctttkidod  potait  rtste  apon  the  gvMral  tiHe,  4iitiBiguHliiiig.te» 
tw0eiffh«  CAMS  wbcrelD  a  ntotier  has  itt  ofi^kv  «n«ct«f  fnr 
Bsimstty  ttiul  U  tiiertbf  teqiwed  to  be  in  wriifaig,  add  when  jb 
ace  of  parttMncMt  makes  wridag  ntoesauy  to  a  laaiiur  qjuistiiigwt 
oMiHnon  law ;  in  the  latter  of  whleh  eases,  the  ildag  ae«d  ast 
be  shown  in  Reading  to  he  in  writingi  hot  in  the  former,  it  most 
be  pllsaded  with  all  the  circumstances  required  by  the  mx(i)  Thus 
a  win  must  *be  pleaded  to  be  in  writing,  upon  the  stMnte  of  •  r  oqa  ^ 
Hetiry  VI 11.  for  by  that  statute  the  power  of  de?iti&gis  hi  ce^- 
taifi  cases^r«r  giTen,  and  it  is  by  rirtue  of  that  act,  consequendaliy 
enlarged  by  the  statute  of  13  Car.  3,  that  we  now  exerdae  the 
aestatneatary  power  orer  real  csUte^Sia)    The  result  is»  that « 

(rj  3  Salk.  519  ;  and  lee  3  Burr.  189Q»  per  Yates  Justice. 
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(Ma)  It  baa  gfeneraHy  been  holden.  however,  upofi  the  several  »m^^|,^„j^ 

branches  «f  the  4th  section  of  the  sUtute,  that  though  a  pbaatiiT  need  ^^  ^S!^ 

not  in  his  declaration  show  any  note  in  writuig.  but  that  it  will  be  suf-  Hon  need  not 

fictent  for  him  to  produce  it  on  the  trial  j  yet  that  if  such  promise  be  "^^  ~* 
,  ■  promise  to 

pleaded  in  bar  of  another  action,  it  must  be  allegped  to  be  in  writing,  liKre  been  in 

so  sls  that  it  may  appear  to  be  a  contract  on  which  an  action  will  Ue.  writing,  if 
Thus  ih  a  caie  which  took  place  a  tery  few  years  after  the  statute  Was  .''**^?^^*|J^ 
pa«s«fd,f  the   plaintifF   declared   an  indebitatus  kuiump9it  fbr  HOt.  fbr  ^i^^  defend- 
xneat,  drink,  wadding,  and  lodging,  for  the  defendant's  wifb,  provided  ant,  the  pka 
for  her  at  the  request  of  the  defendant ;  the  4eft»dant  pleaded,  that  fhould  show 
after  the  making  of  the  promise,  &c.  and  before  the  exhibiting  of  the  |)eenin  wrif 
plaintifT's  bil),  it  was  agreed  between  the  plaintiff  and  defendant,  and  ing. 
one  J.  fi.  his  son,  that  the  plaintiff  should  deliver  to  the  defendant  di- 
vers dothes  of  the  defendant's  wife,  then  in  the  plaintifTs  custody,  and 
that  £he  ptaintifr  should  accept  the  said  J.  B.  the  son,  for  her  debtor  fx 
$/.  to  be  paid  vk  soon  as  the  said  J.  B.  should  receive  his  pay  due  from 
his  majesty  to  him  as  lieutenant  of  the  ship,  called,  &c.  in  foil  satis- 
faction and  discharge  of  the  promises  in  the  declaratton  meotioaed,  and 
averred*  that  the  plaintiff  at  the  same  time  did  deliver  to  tbe  d#f«nd*^ 
ant  the  said  clothes,  and  that  she  accepted  the  said  J.  B.  the  son  for  her 
debtor  for  the  said  9/.  and  that  the  said  son  agreed  to  pay  the  same  accord- 
ingly ;  and  that  the  said  J.  B.  afterwards,  and  as  soon  as  he  received 
his  pay  as  aforesaid,  viz.  on  such  a  day,  was  ready,  and  offered  to  pay 
the  9/.  and  the  piaintiff  refhsed  to  receive  it,  et  hoc  paratus,  6ce.  to 
which  plea  the  pfaiintiff  demurred,  and  judgment  was  given  fbr  tha 

t  Elisabeth  Case  «.  Junes  |larber»  Sir  Thom.  Raym.  450. 
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*  p'romise^  to  charge  an  executor  persoDallyi  and  in  his  own 
right,  so  as  to  make  him  liable  to  pay  out  of  his  own  property, 
must  not  only  be  in  writing,  but  founded  upon  a  suiFiciept  cpnsi- 
deration  in  law,  which  authentication  by  writing  must  be  proved 
by  the  production  of  the  wiidng  itself,  and  which  consideration 
must  be  both  proved  and  stated. 


platntiff  for  two  re  Asons  :  1.  Because  it  did  not  appear  that  there  was 
any  consideration  for  the  promise  on  the  son*s  part .-  2.  Admitting  that 
there  Viot  a  consideration,  yet,  that  by  the  statute  of  frauds  and  perju- 
ries, theagireement  ought  to  be  in  writing,  or  the  plaintiif  could  have 
Ao  Remedy  thereon  ;  and  though  upon  suth  an  agreement  the  planaijf 
need  not  set  forth  the  agreement  to  be  in  writing,  yet  when  the  de." 
Jtmdant  pleads  such  an  ag^ement  in  bar,  he  must  plead  it  so  that  it 
may  appear  to  the  court,  that  an  action  will  lie  upon  it,  for  hb  shall  not 
take  away  the  plaintiiT's  present  action,  and  not  give  him  another  npoa 
the  agreement  pleaded. 

The  case  of  Villers  v.  Handley,  in  the  Common  Pleas,f  proceeded 
upon  the  same  doctrine  upon  the  3d  section  of  the  statute,  which  en* 
acts,  that  no  leases,  estates,  or  interests,  either  of  freehold^  or  terms 
of  years,  or  any  uncertain  interest  not  being  copybojid  or  customary  in- 
terest, of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements, 
or  hereditaments,  shall  be  assigned,  gpranted,  or  surrendered,  unless  it 
be  by  deed,  or  note,  in  writing,  signed  by  the  party  so  assigning! 
granting,  or  surrendering  the  same,  or  their  f^nts  thereunto  lawfully 
antlKttised  by  writing,  or  by  act  or  operation  of  law.  The  action  was 
debt  upon  a  bond  for  52/.  16t.  against  the  heir  of  the  obligor ;  the  de- 
fendant confessed  the  bond  and  debt,  but  pleaded  that  he  had  nothing 
by  descent,  but  a  small  cottage  in  T.  except  a  reversion  after  a  term  of 
500  years,  commencing  t^e  16th  of  October,  1746,  then  to  eome,  and 
unexpired,  and  A«c  paratiu,  &c.  to  which  plea  there  was  a  general  de* 
murrer ;  and  for  the  plaintiff  it  was  objected,  that  the  plea  was  ill  im. 
substance,  because  it  was  not  alleged  therein,  that  the  lease  for  500 
years  was  in  nuriting,  (according  to  the  book,  because  it  Was  not  by  dted^ 
which  seems  to  have  proceeded  upon  a  mistake  of  the  law  ;  and  see  the 
same  book,  page  26,  Farmer  on  dem.  Earl  v.  Rog>epa)  and  bacauMy  if 
the  lease  was  not  in  writing,  it  was  void  by  the  statute  of  frauds  and 
perjuries,  and  of  this  opinion  was  the  court,  (Clive  and  Batburst,  Jub« 
t  ices,  being  present)  and  upon  this  point  they  gave  judgment  for  the 
plaintiff. 

-A. 

t  2  Wi!s.  49. 


t  - 


dK.S.  Contracts.  *20S 

*But  in  order  to  charge  the  executor  or  administrator  de  bonU 
profiriis^  it  is  not  necessary  to  aver  in  the  declaration  that  the  de^ 
fendant  has  assets,  for  if  the  promise  be  in  writing^,  and  supported 
by  a  consideration,  as  forbearance  to  prosecute  at  the  request  of 
the  defendant,(89)  the  plaintiff,  by  acquiescing   *in  a  pos^ble     •  r  qq^  -i 


(89)   In  WLUiam  Banes'  case,  9  Rep.  93,  b.  it  was  clearly  held.     What  alk- 
that  the  declaraiion  was  good  enoug^h,  without  saying  that  the  defea*  gs^ons  ne- 
dant  had  assets,  for  it  shall  be  intended  prima  faae^  that  she  had  assets.  ^^^']L  ^iw^ 
But  CQke  said,  that  he  conceiyed  the  tnitb  to  be^  that  if  there  had  not  pleadings  is 
been  any  debt,  or  if  there  had  been  a  debt,  and  the  eiecutrix  had  no*  actions  on 
thing  in  her  bands  at  the  lime,  she  might  hare  given  it  in  evidence.  Bat  nmni^^  f 
this  last  pontion  seems  not  to  be  law,  acoording  to  the  cases,  see  1  R^  executors  It 
Abr.  24,  pi.  33,  2 1«ev.  3«  Davis  «.  Reyner,  Yelv.  11.   Goieing  v.  Goftn  administrav 
iflg,  1  Vent.  120.   Davis  «.  Wright,  Cro.  £L  91.  Trewinian  «.  Howell,  ^'^^ 
1  Vez.  126.   Reech  «.  Kennegae.    But  it  seems  clear  enough  that  the 
executor  must  be  liable,  and  that  there  must  be  an  existing  debt,  other- 
wise  there  will  be  no  consideration.    An  executor  so  closely  represents 
the  person  of  the  testator,  that  if  a  man  executes  a  bond,  his  executors 
are  bounds  though  they  are  not  named ;  therefore,  in  a  dedaratiott 
against  the  executor  upon  the  bond  of  the  testator,  it  is  not  necessary 
to  say,  that  the  obligor  bound  himself  and  his  executors  ;  but  if  the  suk 
was  against  the  heir,  it  would  be  a  material  allegation  to  say,  thattae 
ancestor  bound  himself  and  his  lieirs,  and  to  prove  that  he  did  so  in 
ftct ;  for  the  heir  is  not  bound  by  his  ancestor's  bond,  unless  he  be  ex* 
pressly  named.    If,  therefore,  the  declaration  omits  to  state  that  the 
heir  was  bound,  it  is  substantially  defective  ;  and  by  the  case  of  Barber 
«.  Fox,  2  Saund.  136^  it  appears  that  this  is  such  a  defect  sa  a  verdict 
eanikot  eure ;  &r  unless  it  be  shown  upon  the  pleadings,  that  the  heir 
was  bound,  there  will  appear  to  have  been  no  consideration  «for  his  pm> 
miscy  -and-  so  no  sufficient  cause  of  action.    Thus  also,  if  the  heir  pro<- 
aaise  to  pay  a  simple  contract  debt  of  th«  ancestor,  no  action  will  lie 
Vpon  Uiis  promise,  inasmuch  as  it  is  without  consideration,  for  the  heir 
is  not  chargeable  upon  such  debts  of  his  ancestor.  Cro.  James,  47",  Fish 
%,  Richardson.  But  if  an  executor  promise  to  pay,  in  consideration  of  a 
-eoBsent  only  by  an  assignee  of  a  debt  not  to  sue,  the  promise  stands  up- 
on a  auifieient  consideration,  1  Roll.  Abr.  20^  (^  11.  And  so  doubtless  I 
conceive  the  heir,  under  the  same  circumstances,  will  be  liable,  if  the 
debt  be  founded  upon  a  specialty. 

In  Forth  v.  Stanton,  1  Saund.  210,  there  was  no  allegation  of  any  un- 
dertaking to  forbear  on  tlie  part  of  the  assignees ;  which  case  was 
thus. — FlaintUT  declared  that  the  delendant's  testator  was  indebted  to 
A«  who,  after  the  testator's  deatlv  assigned  the  debt  to  the  plaintiff^ 
and  appainted  him  to  receive  it  to  hia  own  use ;  and  that  the  defendant. 
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detriment  to  hiiftsdf^  bf  bis  refinquuhm^t  of  Jegiil  ptxKtx^a^ 
(br  he  might  at  least  have  obtained  a  judgmeiot  cig99ct§  g%ttind9 
acciderint)  has  purchased  a  title  of  action  upon  the  undeitakii^  of 
the  defeodapt.  But  vkhout  si|ph  qieciai  agreeoieiitf  io  whidi  th€ 
e^cecutor  steps  out  of  hb  representative  character,  an  actioo  can»- 
not  be  sustained  against  an  executor,  otherwise  than  as  an  execu- 
tor,  and  if  the  action  is  brought  against  him  in  the  character  of 
•  [  207  3  executor,  to  recover  a  demand  but  of  the  testator's  estate,  'any 
special  promise  to  pay  the  testator's  d(;bt  is  a  mere  nudum  pac- 
tum, if  there  are  no  aaaeta,  and  if  there  are  any,  the  extent  of  the 
promiae  is  measured  by  tbe  extent  of  the  aaseta)  or  in  other  words, 
the  promise  superinduces  noobligaition  upon  die  originid  represeo- 
iitHON^  Kaldfifey. 'Since  the  caae^  however,  ef  Waki  t?.  Werlters,  send 
more  particularly  Egertoa  x^.  Matthews,  already  so  much  discus*  ' 
Bed,  it  aeems  that  the  writing,  to  be  valid,  within  the  4th  section 
of  the  statute,  should,  in  the  case  of  such  promise  made  by  an 
executor,  not  ^oly  state  the  consideration  whether  it  be  ftiiiiear^ 
aoce  of  stfit,.or  whatever  else,  in  terms,  but  that  the  .undertakin|^ 
on  boHi  aides  should  be  comprised  in  the  agreement,  so  aa  to 
make  it  a  subject  of  action  to  either  party  ;  for  it  was  imirftatfed 
\]f  the  Chief  Justice,  in  the  first-mentioned  case,  that  ^  the  6bfigi- 


in  oonaidemtton  that  the  platntifir  would  accept  U>e  defendant  for  his 
debtor,  promised  to  pay  the  debt  to  the  plaintiff.  And  for  want  of  al- 
leging «  sufficient  consideration  ibr  the  promise,  the  declaration  was 
judged  4fisttffiei«fit.  Upon  the  principle  of  the  detefminstitm  in  Barb^ 
^  «L^o«ftOitied4toveintbis«Myte*  it  seesM  Chat  a  vefdiet  fdr  Ae  pl^stM' 

eoill^  not  have  cured  thia  radical  defect :  hut  in  the  oSaa^f  lioe«. 
Haugh,  1  Saft.  39,  which  was  the  converse  of  the  last<«iMntione4  <MMe 
in  its  circttmstances,  and  the  relative  sttustion  of  the  parties,  the  ver- 
dict was  held  by  ibur  judges  against  three  to  have  cured  the  omission 
4o  allege  %  sufficient  consideration  in  the  declaration.  There,  in  consi- 
deration that  the  plaintiff  would  accept  C  to  be  his  debtor  for  20/.  doe 
to  him  4roin  A,  in  the  place  of  A,  C  promised  and  imdertookto  -B  to 
pay  to  liJm  the  10/. ;  and  this  was  adjudged  good,  alter  a  vefdiet,  wifli-* 
out  express  averment  that  A  was  discharged  ;  (br  the  majority  of  (ho 
*  judges  in  the  Exchequer  Chamber  held,  that  being  after  vetdict»  thoy 

ought  to  do  what  they  could  to  help  it,  and  that,  therelbre,  they  would 
not  take  it  as  a  promise  only  on  the  part  of  C,  because,  as  sudi,  it  could 
not  bind,  unless  A  was  discharged  ;  but  they  construed  it  as  a  mutual 
l»romiae,  vit.  that  C  promised  B  to  pay  the  debt,  and  B  pronilsedin 
^ntideratione  inde  to  dischai^  A. 
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toi^  part  of  the  tra&sactfon  was  indeed  tlie  promisei  which  will 
accobnt  for  the  word  promise  being  used  in  the  first  part  of  the 
clause,  but  still,  in  order  to  charge  the  party  making  itf  the  sta* 
tute  proceeds  to  require  that  the  agreement^  by  which  must  be 
understood  the  agrtcment  in  resfiect  of  which  the  firtrndt  wtu  madti 
must  be  reduced  into  writing/ 


PART  VI. 

On  collateral  Promises. 


l^Y  the  2d  clause  of  the  4th  section  of  the  statute,  it  iaprofid* 
ed  tii4<|  ''  no  action  shall  be  brought  whereby  to  charge  ti^  de>^ 
fepdaut  upouaoy  special  promise  to  answer  for  the  debt^  defaultf 
or  .miacs^rriage  of  another  person,  unless  the  agreement  upon 
whicb  4ucb  aoioa  shall  be  brought,  or  some  memorandmn  of 
note- |hef  oof,  shall  be  in  writing,  and  signed  by  the  party,  to  be 
charged  thorewithy  or  some  other  person  tiiereuAlo  by  bina  law* 
fi41y  iwtiKorised." 

|n  ^teiing  iipen  this  branch  of  the  statute,  it  may  be  of  iii^iof*^ 
tance  in  the  first  place  to  inform  the  student,  that  what  *was  said  •  [  90$  ] 
in  the  preceding  part  of  this  chapter,  relative  to  the  necessity  of 
a  toosideration  to  make  the  promise  binding,  notwithstanding  a 
compliance  with  the  statute  as  to  the  circumstance  of  writing,  ap- 
pU^  with  equal  propriety  to  the  subject  of  the  present  examina* 
tioD ;.  bx  tfec.slatttfeBf  as  was  observed^  has  made  no  alteraidoii  in 
the  coMiiNaii  law  i^uisttes,  by  superadding  a  iiirther  constituent 
bfflfe  VAIIffiQf ^a^romise  imder  certain  circumstances  ;  and  as 
appears  from  a  multitude  of  authorities,  these  collatei^  promises 
were  mere  nuda  pacta^  before  the  statute,  unless  they  were  sup- 
ported  by  a  consideration,  which  consideration  it  was  also  neces- 
sary ^.  set  ibvtJs  .upon.the  pleadings.  If  A,  therefore^  promise  in 
writing  to  B»  that  ilt  ooosideration  he  will  sell  goods  to  C,  if  C 
€oe»  Hot  pay  fer  them,  A  will  himself  pay  for  them,  this  is  an  ac-* 
tionable  ifndertaking,  since  the  statute,  because  it  was  made  in 
writing,  and  #&&  founded  upon  a  consideration  sufficient  for  its 
support  before  the  statute.(it)  It  will  be  unnecessary  to  say  any 
thing  more  on  the  contents  of  the  written  agreement,  which  bf 

(/)  1  Roll.  Abr.  27,  pL  49.  2  Str.  873,  Kingr «.  Wik oa. 
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the  cases  of  Waki  v.  Warlters,  and  Egcrton  v,  Matthews,  haii 

been  laid  under  a  severer  requisition  than,  according  to  forme^ 

opinion^,  perhaps^  it  was  considered  as  being  subject  to,  as  the^ 

dcx^trine  of  those  cases  has  been  already  much  considered.     I 

shall,  therefore^  pass  on  to  the  examination  of  the  circumstancei^ 

suid  qualities  which  constitute  the  particular  species  of  promise 

«r  undertaking,  in  the  view  of  ,t!his  clause   of  the  section ;  and 

these  appear  principally  to  regard  thtHalnliii — the  consideration"^ 

i^ad  thtfirontise  itself;  Cbr,  First,  it  seems  that  there  must  be  « 

liability  in  the  original  party  to  the  payment  of  a  debt,  or  the 

■  J       performance  of  some  act,  existing  and  iCScertained  at  the  time  of 

making  the  collateral  promise.  Secondly,  the  consideration  of  the 

collateral  promise  must  have  immediate  respect  to  the  liabiliiy  ^ 

and,  Tliirdly,  it  should  appear  that  the  collateral  promise  waa 

made  to  the  person  to  whom  the  original  party  was  immediately^ 

liable,  and  to  do  the  same  thing  which  the  original  party  wa» 

liable  to  do  ;  and  if  the  payment  of  a  debt  be  the  object  of  a  promisCf 

*  [  209  ]     *the  payment  thereof  should  appear  to  have  been  promised .  in 

prospect  of  the  final  discharge  of  the  original  debtor,  and  not,  \>fi 

way  of  substitution  and  purchase.  .       ^ 

,.  .      ^  Mr.   Justice  Buller,  in  the  case  of  Matson  v,  WharamXO^^ 

If  the  t>€r8(lti  ... 

for  '\vho8e      l^d  down  the  rule  as  to  the  liabihty  of  the  person  for  wliom  the 

use  5^*  promise  is  made,  thus,  "  the  general  line  now  taken  is,  that 
ed  at  the  re-  if  the  person  for  whose  use  the  goods  are  fumisbed  is  liable  at 
^ird  pewon  *^'*  "*^'  ^^^^^  promise  by  a  third  person  to  pay  that  debt  must  be 
the  promise  in  writing,  otherwise  it  is  void  by  the  statute  of  frauds."  VVbkh 
Mreontopay  ^^  although  the  terms  of  it  have  reference  only  to  thecifcuH^ 
the  debt  ^  stances  of  the  case  in  which  it  was  promulged,  has  been .  coo^ 
vritine^and  fo**^^^  ^^  ^Y  subsequent  authorities,  as  a  gc  ieral  principle  for 
it  is  not  ma-  the 'Construction  of  this  provision  of  the  statute.  Thepurpose 
thcr  the^ro'  ^^  stating  the  rule  as  above,  in  the  case  just  alluded  to,  was  to 
Aiise  wfts  he-  answer  the  point  contended  for  by  the  counsel  for  the  piaintiffs) 
the  delil^ry  ^^  ^^^  authority  of  Jones  and  Ck)oper,(m)  where  a  distinction  had 
of  the  goods,  been  taken  between  a  promise  for  the  payment  of  goods  fpr  ani>« 
tber  person  before  delivery,  and  afier  delivery,  the  former  liav«> 
ing  been  held  by  Lord  Mansfield  to  be  an  ^original  undertaHingi 
axid  so  not  within  the  statute  of  frauds,  but  the  latter  a  colbitel^ 

undertaking,  and  consequently  fidling  within  the  statute.    It  wa«i 

.•••  ■•...  ^ 

(/)  2  T.  R.  80.  (m)  Cowp.  22r. 
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upon  this  occasion,  said  by  Mr.  J.  Buller,  "  I  arg;iied  the  case  in 

Cowper,  the  facts  of  which  were,  that  a  person  who  was  goin^ 

abroad j  wished  to  make  some  protision  forhia  mother-in-law^  In 

his  dbsence,  and  said  to  a  baker,  you  must  supply  my  mother^ 

in-law  with  bread,  and  I  will  see  you  pud  $''  that  case  was  tried 

before  Nares,  J.  at  Bristol.     I  was  for  the  plaintiff,  and  cited  the 

case  of  Mawbray  v,  Cunningham,(7i)  in  which  Lord  Mansfield 

said,  ^  this  is  a  promise  made  tefere  the  flebt  accrues  ;  and 

what  is  the  reason  of  the  tradesman's  requiring  that  promise  ? 

It  is  because  he  will  not  trust  the  person  for  whose  use  the  gocrff 

are  intended  ;**  and  the  plaintiff  obtained  a  Terdict.    But  Nares 

J.  overruled  this  ^determination,  and  nonsuited  the  plaintiff,  and    *[  SIOJ 

Ais  court  afterwards  refused  to  grant  a  new  trial.** 

But  with  all  due  respect  for  the  above  observadons  of  the 
learned  Judge,  it  is  impossible  to  help  remarking,  that  the  case 
•f  Jones  V.  Cooper  seems  aot  to  have  overruled  the  determina- 
tion in  Mawbray  v.  Cunningham,  for  though  in  both  cases  the 
ph>mise  was  made  before  the  delivery  of  the  goods,  yet  in  the 
case  at  ms  ftriusj  determined  by  Lord  Mansfield,'  the  pro- 
mise was  nmply  to  see  the  goods  pud  for ;  whereas,  in  Jones 
V.  Cooper,  the  promise  was  expressly  con<fitional,  as  thus,  *<  I 
irdl  pay  you  if  Smith  will  not  ;"  and  Smith  was  entered  the 
debtor  in  the  plaindff'abooks.  And  upon  this  disdnction,  as  it 
appears  iby  the  report  in  Cowper,  the  new  trial  was  refused  ;  and 
Lord  Mansfield  observed,  that  the  general  distinction  was  a  clear 
one ;  meaning,  as  his  Lordship  afterwards  made  it  appear,  the  dis- 
dnction between  an  undertaking  before  the  delivery  of  the  goods, 
and  afterwards ;  but,  said  his  Lordship,there  may  be  a  nicety  where 
theXindertaktng  is  bejbre  delivery,  and  yet  condiiicnali  and  upon 
thb  ^Nib^sdnction  between  promises  conditional  and  promises 
imquafified,  made  before  delivery,  it  appears  that  the  case  of 
3bnes  v.  Cooper  was  in  reality  dedded.  But  the  distinction  upon 
which  Mawbray  v.  Cunningham  was  decided  by  Lord  Mansfield 
atGuildhall,  was  directly  overruled  by  the  abovemendoned  case 
ti  Matson  and  another  v.  Wharam,  which  was  an  acdon  for 
good*  sold  and  delivered,  and  tried  before  Mr.  Jusdce  Wilson, 
arfteQ  a  ver^ct  was  found  for  the  phdndffs,  subject  to  the  opinion 
#f  the  court  on  the  following  case  :  the  defendant  Wharam  ap" 
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plkd  to  MatsQDf  ofie  of  the  plaindffsy  and  askfid  bim  if  Jhe  waa 
willing  to  serve  one  JR.C.  of  Pontefracty  with  groceries  ;  he  an- 
8wered>  that  he  de^t  with  nobodj  in  that  part  of  the  oouatrj ; 
and  did  nol  know  R.  C.  to  which  the  defendant^  Whasain,  re« 
plied)  ^  if  you  dtnCt  know  him  you  know  mcj  and  I  will  see  you 
fiaid,'*  Mataon  then  said»  he  would  serve  him ;  and  Whavam 
answered)  he  ia  a  good  chap)  but  I  will  see  you  paid,  A  Irtter 
waa  afterwards  received  by  the  plaintiffs  from  R.  C.  containing 
*  [  311  ]  an  os^er  for  ^goods*  to  the  amount  of  71.  and  the  goods  were 
sei^t  according  to  the  order.  The  plaintiffs  made  R»  C.  the 
debtor  for  these  goods  in  their  books.  They  afiterwcirds  applied 
tp  R.  C.  by  letter^  for  payment  of  Uie  debt>  and  receiving  no  aa- 
swer^  they  then  applied  to  the  defendant^  Wharam^  who  rtpfused 
to  pay)  and  there  having  been  no  promise  in  writing,  accontUg 
to  the  statute  of  frauds,  judgment  was  given  for  thedefeodioit. 

We  observe,  that  in  the  case  just  considered,  although  the 
promise  was  not  conditional  in  expression,  yet  that  the  circum- 
stances sufficiently  imported  an  understanding  among  aU  the  por- 
ties»  that  both  the  party  for  whose  use  the  goods  were  delivered* 
and  the  party  expressly  promising  to  pay,  were  to  became  Uahle. 
$uch  liability,  therefore,  of  the  person  on  whose  account  the 
promise  is  made,  is  an  essential  point  of  inquiry,  and  must  be 
gathered  from  the  circumstances  of  the  case,,  as  is  strongly  in- 
stanced in  the  case  of  Anderson,  v,  Hayman,(o)  which  it  witt  be 
necessary  to  give  the  reader  a  pretty  full  account  ol^  to  assist  his 
comprehendon  of  this  critical  subject. 

The  plaintiff  was  a  woollen-draper  in  London,  and  employed 
one  Biffin  as  a  rider,  to  receive  orders  from  his  ciisiiQmeta  in  the. 
country.  The  defendant  meeting  with  Biffin  at  Deal,,  desired 
him  to  write  to  the  plaintiff  to  request  him  to  supply  the  defeod-' 
ant's  son,  w1k>  traded  to  the  West*Indies,  with  whateyer  goods 
he  might  want,  on  his  the  defendant's  credit ;  saying  at  the  aame 
dme,  <  use  my  son  well,  charge* him  as  low  as  poaaiU^  and  I 
will  be  bound  for  the  payment  of  the  ^loney,  as  &r  as  <aQO/»  or 
1.000/.'  Biffin  accordingly  wrote  to  the  plaintiff  the  44toiwrjaig 
letter :  ^  Mr.  Hayman  of  this  towp  say%  his  sqo  will.  catt.  oti 
you,  and  leave  orders  ;  and  he  has  p^mised,  nte  t^  see  you  paid, 
if  it  an»ount8  t^  lOOOl.    N.  B.  If  deal  for  12  monU^s  aaediJt  itod 

(o)  lH^.Blackst  130. 
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pay  in  6  or  8  montlisy  expects  discount  in  proportfon.'    Soon  af* 

terwtards,  the  son  received  *the  goods  from  the  plahitHf,  to  (he    *[  213  ] 

amount  of  800/.  whkh  was  delivered  to  him  in  consequence  of 

the  engagement  of  the  ^her  abovemcntioned.    The  son  was 

debited  in  the  plaintiff's  books,  and  being  appfied  to  ftr  paymeatt 

wrote  an  answer  to  the  plaintiff  as  follows :  ^  Your  favour  of  the 

37th  pastt  has  been  forwarded  to  me  from  Ostend,  in  answer  ta 

which  I  can  only  say^  that  I  understood  your  credit  for  the  goods 

was  twelve  months,  which  was  also  mentioned  by  your  rtder  to 

my  father.     I  shall  at  this  rate  make  yon  remittances  for  the  cfif- 

•ferent  parcels,  as  they  become  due. 

The  son  afterwards  became  a  bankrupt,  and  thb  action  was 
brought  against  the  father  to  recover  the  value  of  the  goods.— 
Mh  J.  Heath,  who  tried  the  cause,  directed  the  jury  to  consider 
whether  the  plaintiff  gave  credit  to  the  defendant  ak>ne,  or  to 
him  ti>gether  vith  Af #  ton  ;  that  in  the  latter  case,  they  should 
find  a  verdict  for  the  defendant ;  in  the  former,  for  the  plaintiff ; 
being  of  opinion,  that  if  any  credit  was  given  to  the  son,  the  pro* 
mise  of  the  defendant,  not  being  in  writing,  was  void  by  the 
statute  of  frauds.  A  verdict  was  found  for  the  defendant,  and  a 
rule  nim  was  Obtained  to  set  it  attde  ;  but  the  court  vrere  clearly 
of  opkuoDy  that  this  promise  was  witliin  the  statute,  as  it  appear- 
ed by  the  letter  of  Hayman  the  younger,  that  credit  was  given  to 
luaci  as  well  as  to  the  defendant  his  fisitber,  and  the  rule  was  accord- 
ingiy  disdiarged. 

By  the  subsequent  case  of  Keate  v.  Temple,  in  the  Common  That  the 
Pleaa^^)  h  appears  that,  in  collecting  the  true  state  of  the  trans-  ^^^^  **' 
actioo,  and  ascertaining  the  fact,  whether  the  party  promisbg  in-  the  UabiUty 
tnxled  only  to  coriie  in  aid  of  the  liability  of  the  person  on  whose  °nJjj!^'^° 
account  he  promised,  or  to  become  himself  immediately  respon-  for,  will  look 
aibie,  the  court  will  not  only  pay  attention  to  the  expressions  ^^^  ^Mer- 
used,  but  to  the  particular  atuation  of  the  defendant  at  the  time  rible  from 
of  his  undertaking ;  and  will  compare  the  amount  'of  the  sum  ^u^*^!!' 
'  m  question  with  the  drcumstances  of  the  party.  I  feel  a  necessity  ces  and  gene- 
ito  these  cases,  which  turn  upon  such  nice  particularities  in  the  biUty^'oirthe 
facts  atid  expressions,  to  exhibit  the  circumstances  rather  more  party  promi^ 
at  large  than  accords  with  the  general  plan  of  the  work  ;  and  I  '^^' 
4o  not  see  how  the  case  last  alluded  to,  can  be  presented  with  its     *[  213  ] 

(»  1  Bes.  et  Pull.  158. 
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.  due  effect,  in  an  abridged  state.  The  action  was  brought  for 
goods  sold  and  delivered,  and  work  and  labour,  with  the  com- 
mon money  counts,  to  which  the  general  issue  of  rum-^tasumfidt 
was  pleaded.  The  cause  was  tried  before  Lawrence  J.  at  Win- 
chester summer  assizes  1797,  when  the  principal  &cts  in  evi- 
dence were  as  follows.  The  plaintiff  was  a  tailor  and  slopseller 
at  Portsmouth,  and  the  defendant  the  first  lieutenant  of  his  ma- 
jesty's ship  the  Bo3me.  When  the  ship  came  into  port,  the  de- 
fendant applied  to  a  third  person  to  recommend  a  slopseller  who 
might  supply  the  crew  with  new '  clothes,  saying,  ^  he  will  run 
no  risk,  I  will  see  him  paid  ;''  the  plaintiff  being  accordingly 
recommended,  the  defendant  called  upon  hitn,  and  used  these 
words,  ^  I  will  see  you  paid  at  the  pay-table ;  are  you  satisfied  ?'* 
The  plaintiff  answered,  "  perfectly  so."  The  clothes  were  de- 
livered on  the  quarter-deck  of  the  Boyne :  slops  are  usually  sold 
on  the  main  deck  :  the  plaintiff  produced  samples  to  ascertain 
whether  his  directions  had  been  followed :  some  of  the  men  said, 
^at  they  were  not  in  want  of  ahy  clothes,  but  were  told  by  the- 
defendant  that  if  they  did  not  take  them,  he  would  punish  them ; 
and  others,  who  stated  that  they  were  only  in  want  of  part  of  a 
suit,  were  obliged  to  take  a  whole  one,  with  anchor  buttons  to  the 
jacket,  such  as  are  usually  worn  by  petty  officers.  The  clothing 
of  the  crew  in  general  was  light  and  adapted  to  the  climate  of 
the  West-Indies,  where  the  ship  had  been  last  stationed.  Soon 
after  the  delivery  the  Boyne  was  burnt,  and  the  crew  dispersed 
into  different  ships  on  that  occasion.  The  plaintiff  having  ex- 
pressed some  apprehensions  for  himself,  the  defendant  said  to 
him,  ^  Captain  Grey  (the  Captain  of  the  Boyne)  and  I  will  see 
you  paid  ;  you  need  not  make  yourself  uneasy.*'  After  this,  the 
commissioner  came  on  board  the  Commerce  de  Marseilles,  in 
'TSUI  ^^^^  ^  pay  ^^c  crew  of  the  Boyne,  at  which  time  the  •defend- 
ant stood  at  the  pay-table,  and  having  taken  some  money  out  of 
the  hat  of  the  first  man  who  was  paid,  gave  it  to  the  pisdndff ;  the 
next  man  refused  to  part  with  his  pay,  and  was  immediately  put 
in  irons.  The  defendant  then  asked  the  commissioners  to  stop 
the  pay  of  the  crew,  who  answered  that  it  could  not  be  done. 

The  learned  judge  in  his  directions  to  the  jury  said,  that  if  they 
were  satisfied  on  the  evidence,  that  the  goods  in  question  were 
advanced  on  the  credit  of  the  defendant,  as  immediately  respon^ 
f  ibie,  the  plaintiff  was  entitled  to  a  verdict ;  but  if  they  bcli^v- 
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ed  that  at  the  time  when  the  goods  were  furnished,  thepluntifT 
relied  on  being  able,  through  the  assistance  of  the  defendant,  to 
get  his  money  from  the  crew,  they  ought  to  flhd  fer  the  defend- 
ant.   Verdict  for  the  plaintiff,  S76l.70.Sd. 

A  rule  nui  for  a  new  trial  having  been  obtained  on  a  former 
day,  on  the  ground  of  the  defendant's  undertaking  being  with- 
in the  statute  of  frauds,  the  counsel  for  the  plaintiff  now 
showed  cause,  and  contended  that  the  only  question  in  the  case 
had  been  lefl  to  the  jury,  and  decided  by  them,  viz.  whether  the 
sailors  were  liable  in  the  first  instance,  and  the  defendant  only 
came  in  aid  of  their  liability ;  or  whether  the  defendant 
was  immediately  responsible.  They  said  that  if  the  Boyne  had 
been  burnt  before  the  delivery  of  the  goods,  the  plaintiff  would 
have  had  no  communication  with  the  crew,  and  of  course  no 
ground  of  action  against  them  ;  if,  therefore,  they  were  not  lia* 
ble  on  the  original  contract,  the  subsequent  delivery  would  not 
shift  the  credit  upon  them.  ' 

The  counsel  for  the  defendant  was  proceeding  to  argue  in  sup- 
port of  the  rule,  but  was  stopped  by  the  Court,  and  Eyre,  Chief 
Justice,  delivered  his  opinion  to  the  following  effect  >— ^  There 
is  one  consideration  independent  of  every  thing  else,  which 
weighs  so  stroQgly  with  me,  *that  I  should  wish  the  evidence  to 
be  once  more  submitted  to  a  jury.  The  sum  recovered  is  5761, 
79,  Bd,  and  this  against  a  lieutenant  in  tlie  navy  :  a  sum  so  large, 
that  it  goes  a  great  way  towards  satisfying  my  mind,  that  it 
never  could  have  been  in  the  contemplation  of  the  defendant  to 
make  himself  liable,  or  of  the  slopseller  to  furnish  the  goods  on 
his  credit,  to  so  large  an  amount.  I  can  hardly  think  that,  had 
the  Boyne  not  been  burnt,  and  the  plaintiff  been  asked  whether 
he  would  have  the  lieutenant  or  the  crew  for  his  pay-master,  but 
that  he  would  have  given  the  preference  to  the  latter.  The  cir- 
cumstances of  this  case  create  some  prejudices  against  the  de- 
fendant, but  which  I  think  capable  of  explanation.  There  is 
soihe  appearance  of  harshness  in  making  the  men  purchase  these 
clothes  against  their  inclination.  But  it  was  in  evidence,  that 
though  they  were  pretty  well  clothed,  yet  their  clothes  were 
adapted  to  a  warm  climate,  rather  than  to  the  service  in  which 
they  were  to  be  engaged.  It  was  therefore  the  bounden  duty  of . 
the  officer  to  take  some  course  to  oblige  the  crew  to  purchase 
proper  necessaries.    We  ail  know,  that  a  sailor  b  so  singular  a 
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I  '     'trtfttniret  flo  cardoiftDf  htmself,  tbat  he  casmotr  tliough  Mk  UAk  ^ 

^  depend  upon  it,  be  preTailed  upon>  without  fovc^i  even  I;q  bring  u^ '  '■ 

his  hmmmock  upon  deck  to  be  aired.    We  know  that  he  wiU  fiifc  ^ 
anf  dianger  in  order  to  employ  his  money  in  a  wiiy  thtt  he  likea»i  - 
rather  than  lay  it  ont  in  that  protident  method  which  hia  situi^  - 
tion  may  require.    The  whole  of  the  imputation  then  on  the  de- 
fendant and  Captain  Grey  amounts  to  thisi  that  when  the  men- 
were  to  be  clothed,  they  wished  them  to  be  somewhat  well  dress- 
ed.    I  do  not  know  but  that  this  circumstance  may  have  had 
some  influence  with  the  jury.    But  I  do  not  feel  the  fotce  of  it 
^  when  opposed  to  the  weight  of  the  evidence  on  the  other  side^  so 
a^to  make  the  officer  liable  for  so  large  a  sum.    Prom  the  natuii^ 
of  the  case  it  is  apparent^  that  the  men  were  to  pay  in  the  first- 
instance  ;  the  defendant's  words  were,  ^  I  will  see  you  paid  at  the' 
pay-table ;  are  you  satisfied  ?"  and  the  answer  then  was,  ^  perfectly 
so."  The  meaning  of  which  was,  that  however  umn'illing  thetnen^' 
might  be  to  pay  themselves,  the  officer  would  take  care  that  they 
*  [  316  }     9hould  pay.     The  quesdon  *is,  whether  the  sk>pman  <fid  not  in"  ^ 

r 

fiicft  rely  on  the  power  of  the  officer  over  the  fond  out  of  whkli 
the  men's  wages  were  to  be  paid,  and  did  not  prefer  giving  oredic 
to  that  fund  to  giving  credit  to  the  lieutenant,  who,  if  we  tfo  to*  ^ 
judge  of  him  by  others  in  the  same  atuation,  was  not  likely  to^be 
able  to  raise  so  large  a  sum*    Considering  the  whole  bearing  of; 
the  evidence,  and  that  the  learned  judge  who  tried  the  cause,  has- 
not  expressed  himself  satisfied  with  the  verdict,  I  tldnk  this  a* ' 
proper  case  to  be  sent  to  anew  trial.' 
Where  there      The  principal  point  is,  then,  it  seems,  in  all  these  cases,  whea- 
ls no  liabili-   ^j,^p  ^j.  ^q^  ji^^  p^^y  who  is  to  be  benefited  by  the  promise  is  li-' 

ty  in  the  par-  r      /  /  r 

ty  promised    able  at  all,  for  this  is  implied  m  the  very  notion  of  a  oolteCenil 
ior,  die  pro-  ppQi^jge ;  if  there  is  no  such  liability,  there  is  nothing  to  which  , 
riginal  one»    the  new  promise  can  be  collateral,  or  in  relation  to  which  it  etti ' 
fhe  imimser  ^  regawied  as  an  undertaking  to  answer  for  the  debt,  default, or' 
to  the  com-    miscarriage  of  another  person.     It  must,  therefore,  without  suchr  '^ 
^iriMitatut  liability  in  a  third  person,  be  an  original  undertaking  in  the  part}' 
auuntpsiu      promidng.     And,  in  a  case  of  this  sort,  where  goods  are  delivei**' ' 
ed  to  one  person  at  the  request  of  another,  who  alone  'stimdsfbr^  ^ 
as  the  purchaser  and  the  party  responsible,  the  common  action  of 
ijtckJf^afus  oMutm/uic  is  the  premier  remedy  against  him,  witiiout « 
regard  to  the  special  promise,  the  case  being  atJA  of*  the  statutp*"- 
altpgether ;  and  of  course  no  written  evidence  of  the  promise  \9- 
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nentMiy.    But viaeie  ibeuaierudan^ kooilatehdiby wtmm^  Butttpecial 
^  csiiBting^  liabilkyt  »  ipedal  declantiaD  on  Micb  praniae  b»«  is%eces8a^ 
coiMBtteeeBSary  ;  and  if  the  undertakkigwas  to  pay  ttf^omrrqumh  where  the 
the  ce«m  must  state  fermally  and  expttdtly)  that  a  requeit  waa  c^Utend' 


node ;  nor  will  the  usual  allegation  in  the  common  coQiita»  ^Mt  "*<i  within 
the  d^sndant  did  not  pay,  though  qfim  regueeiedj  in  anch  caac^ 
beaufiicicfit. 

Whether  such  apecial  mode  of  declaring  ia  neceararyt  or  noli 
triU  depend  upon  the  question)  whether  the  promise  was  oHgaud 
or  €oUat§fwif  tlie  point  has,  therefore)  sometimes  come  under  ad« 
judicatiaDynot  on  the  statute  of&wids,  but  on  the  *rules of  pknd-  ^[  317] 
ing ;  as  in  the  case  of  Masters  v.  MarriottiC?)  where  the  plaintiff 
declared  in  an  action  oijotfwvtfmt^  that  the  defendant  had  aold  to 
him  a  ba|r  geldiag  for  eight  gumeaa*  and  that  he  agreed  on  thq 
sal^  that  in  cooaidenitioo  the  plaintiff  had  paid  to  the  defendant 
the  eight  guineas^  he^  the  defendant)  promised  to  the  piaintifff 
that  if  be  disapfwovtd  of  the  gelding,  and  deHverad  it  to  Barham 
iacthe  defcndant's  nae,  that  Barham  ahould  repay  the  said  eighl 
gvUMaa,  and  if  Basbam  did  not  pay  it,  that  defendant  would  repaf 
it  on  vequest  The  declaration  then  averred,  that  the  plainliff 
did  cliaapproYe  of  the  gelding,  and  delivered  it  to  Barham,  and 
requested  him  to  pay  the  eight  guineas,  which  he  refused  to  do 
upon  request  The  plaintiff  also  declared  in  another  count  upon 
an  imkbiMm  anumfidt  for  another  eight  guineas,  had  and  re- 
ceived to  his  use,  and  oonohided  that  the  defendant,  not  p^gard- 
ing  his  said  several  promiaes,  had  not,  tUtbough  often  regue^e4^ 
itpaid  thesaid  sums,  to  the  damage  of  the  plaintiff.  On  non  oa- 
atM|f^V4i&aadBd,  a  verdict  was  given  for  the  plaintiff,  with  entin 
donagea^  and  it  waa  moved  in  arrest  of  the  judgment,  and  ar* 
gued  several  tinea,  that  the  promise  to  repay  the  eight  giuneaa^ 
if  Barham  4fid  not  do  it,  waa  a  coUaterml  promise  to  pay  in  de&uk 
of  another,  and  that  the  defendant  was  not  a  debtor,  but  only  n 
onftty  fci  4e&uU  of  Barham,  and  that,  consequently,  u^^iieciai 
teqmM  to  the  defendant  ought  to  have  been  laid,  and  that  a  ' 
«4||kiti#  r^quuituBfidtjtzA  insufficient ;  that  there  should  have  been 
m  notke,  that  ^rham  had  not  paid,  and  a  ^wdai  request  to  tba 

(q)  S  Lev.  363 ;  and  see  1  Roll.  Abr.  ST,  30,  33.  1  Roll.  Rep.  275^. 
Cro.  Jac.  386,  500.  3  Bulst  94.  1  Danv.  Abr.  68.  1  Vaat.  43,  968, 
398^311.    3V^Bnt.a6.    lSi#k.3S.    SSanadl^C 
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defendant ;  for  the  promise  of  the  defendant  ivas,  that  he  vmuk) 
pay  it,  if  Barham  did  not ;  and  the  tlamages  being  entire  on  tke 
firondaet  in  both  counts,  it  was  contended  that  the  pUontiff.  could 
not  have  judgment.  But  at  last,  it  was  resolved  by  the  whole 
court,  that  it  was  not  a  collateral  promise  to  pay  a  debt  for  an* 
other,  but  that  the  whole  was  one  entire  contract  upon  the  sale, 
and  was  no  other  in  effect,  than  that  the  plaintiff  bought  the 
*  r  218 1  *gelding  conditionally,  that  if  he  did  not  like  him,  he  should  re- 
ceive back  his  money,  and  the  defendant  received  the  money 
upon  the  same  condition ;  and  that  when  the  condition  was  per^ 
formed  by  the  disapproval  of  the  gelding,  and  the  returning  of 
it  to  Barham,  the  contract  was  void  and  at  an  end,  and  the  money 
was  in  the  hands  of  the  defendant  as  a  debtor  to  the  plaintiff  as 
for  money  received  to  the  plaintiff's  use,  and  Barham  was  no 
more  than  a  servant  to  receive  the  gelding,  and  to  repay,  the  mo- 
ney ;  and  that  by  Ids  not  paying  it,  the  plaintiff,  as  master,  was 
the  debtor.  Wherefore,  judgment  was  given  for  the  plaintiff 
upon  the  vfkole  declaration,  the  count  upon  the  indebitattu  aa- 
mmfteit  being  considered  as  good  and  sufficient  upon  the  forego- 
ing reasons,  ^and  this  judgment  was  after^vards  affirmed  in 
error- 

Here  we  obser^x,  that  the  statute  of  frauds  was  not  in  ques- 
ticMi,  the  undertaking  probably  having  been  in  writing  ;  but  the 
precise  point  could  not  have  been  more  direcctly  raised  upon  the 
statute,  than  it  was  in  this  instance  upon  the  principles  of  plead- 
ing. The  necessity  far  the  actual  liability  of  the  person  under- 
taken for,  was  the  precise  point  of  the  case  of  Harris  v.  Hunt- 
•  btok^r)  wherdtf  the  promise  appeared  to  be  in  writing,  but  upon 
the  same  rule  in  pleading  of  showing  efteciaUy  the  collateral  pro- 
mise, and  iK>t  relying  upon  the  common  indeUtattta  aantn^t^  a 
umilar  doctrine  upon  the  statute  of  frauds  was  established.  The 
cause  came  before  the  court  upon  a  case  reserved  for  their  ppi^ 
nion  in  an  action  upon  a  general  indebitatus  oMswrtfiMty  in  which 
the  plaintiff  declared  upon  two  counts ;  the  Ist  whereof  was  foe 
money  lent  and  advanced  by  the  plaintiff  at  the  defendant's  re^ 
quest ;  the  2d  was  for  money  laid  out  and  expended  by  the  plain- 
tiff at  the  defendant's  request :  and  the  question  upon  the  case 
stated  WaS|  whether  the  evidence  supported  the  declaration.    Oil 

(r)  IBurr.Sri,, 
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tfie  first  count,  the  evidence  produced  was  a  note  of  the  defend- 
tot'S,  in  the  following  words :  •*  3d  December,  IT51,  Then  re- 
ceived  of  Mr.  Harris  the  sun)  of  19/.  on  behalf  of  m/  grandson, 
*which  I  promise  to  be  accountable  for  on  demand.  Witness 
my  hand,  S.  Huntback.'* 

On  the  3d  count,  the  evidence  was,  that  one  Davidson,  coming 
to.  the  plaintiff  by  the  defendant's  order,  for  money  to  pay  work* 
men,  the  plaintiff  refused  to  pay  the  money  unless  the  defendant 
would  sign  a  receipt.  Whereupon  the  defendant  wrote  the  fof* 
lowing  note :  ^  Mr.  Harris,  at  the  earnest  request  of  the  garden^ 
er,  the  workmen  wanting  money  greatly  for  the  work  at  the 
woodhouses,  this  is  to  certify,  that  at  my  request  you  pay  to  Mr. 
Davidson,  on  the  account  of  Master  Hillier,  for  the  workmen's 
use,  the  sum  of  15/.  as  witness  my  hand,  S.  Huntback.**  And  a 
receipt  was  given  by  the  said  Davidson  the  gardener,  to  die 
plaintiff,  on  the  plaintiff's  paying  him  this  15/. 

It  was  contended,  on  behalf  of  the  defendant,  that  indebitatus  at» 
sumfimt  would  not  lie  upon  a  collateral  undertaking ;  but  it  was 
clearly  determined  by  the  court,  that  as  there  was  no  remedy 
against  the  infant,  it  was  an  original  akid  not  a  coUaterai  undertak- 
ing ;  and  Buckmyr  v.  Damall,(9)  was  cited,  wherein  it  was 
agreed,  that  where  no  action  will  lie  againMthe  party  himself,  un« 
dertaken  for,  it  is  an  original  promise.  According  to  which  case 
of  Buckmyr  v,  DamaH,  it  seems  not  only  necessary  that  the 
party  for  whom  the  promise  is  made  should  be  liable,  but  that  'aon  under- 

he  should  be  or  become  liable  at  the  time  of  the  promise  beimr  ^^?/?''  .. 

bhould  be  h- 

made;    And  by  the  opinions  of  the  bench  in  the  same  case,  h  able  at  the 
also  appears  that  the  liability  and  the  promise  ought  to  grow  out  *""'  ?^  ^^^ 
of  the  same  contract.     In  that  action  which  was  in  autunfuit^  the  made,  and 
plaintiff  declared  that  the  defendant,  in  consideratioh  that  the  J^*j^||nj}*^ 
plaintiff,  at  Ids  request,  would  let  to  hire,  and  deliver  to  one  Jo*  promise 
seph  English,  a  gelding  of  the  plaintiff's,  to  ride  to  Reading,  in  ^"^^^^  ^ 
the  county  of  Berks,  imdertook  and  promised  the  plaintiff,  that  the  uie  same 
s^d  Joseph  would  deliver  the  said  gekfing  to  the  plaintiff.    Upon 
^nitm  anttmfuit  pleaded,  this  cause  came  to  trial  before  Holt,  Chief 
JustiOe,  at  Westndnster  Hall ;  and  the  counsel  for  the  defendant 
insisting,  that  the  plaintiff  ought  to  produce  a  note  in  writing  tji 
(bis  promise  vritliin  the  statute  of  fhiuds,  39  Car.  3,  c.  3,  s.  4,  and 

(tf)  2  Lord  Raym.  1085.     €  Mod.  248,  S.  C.  by  the  nsma  af  Bourka* 
mire  V.  DsmeH. 
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tMr  CMef  Jtndet  doubdagpof  it^  a  case  was  ttiide^  hy  andopp 
liered  ta'  be  viov^d  911  eouit,  to  have  the  cpinkm  of  the  otfaar 
(fudges.    Atid  it  was  arguied  and  insisted  fop  the  de&ndantt  that 
this  esse  was  within  the  statute  of  frauds,  39  Car.  3,  c»  3,  s.  4,  fisr 
k  was  a  promise  to  answer  for  the  default  and  miscarriage  of  the 
person  the  hprse  was  lent  to.    That  the  very  letting  out  and  de^ 
Hvery  of  the  horse  to  English  implied  a  contract  by  English  to 
tede&ver  him,  and  he  was  bound  by  law  so  to  do,  and  consequent- 
ly the  defendant  was  to  answer  for  the  de&ult  of  another.     And 
the  counsel  for  the  defendant  reminded  his  Lordship  of  his  owi| 
fuUngs  that  where  an  action  will  lie  against  the  party  him-i 
•eK,  there,  an  undertaking  by  a  third  person  is  within  the 
statute ;  but  that  where  no  action  will  tie  against  the  party  himself^ 
.   it  is  otherwise.    And  he  said  he  agreed,  that  if  a  man  should  say  tn 
'  iaiother»  dp  you  build  a  house  for  J.  S.  and  I  will  pay  you  ;  that 
case  is  not  within  the  statute,  because  there  J.  S.  is  not  liable. 
But  this  case  is  not  more  than  this,  if  a  man  should  say,  do  you 
let  J.  S,  have  goods,  and  if  he  does  not  pay  you,  I  wWf  this  ia 
within  the  statute^  because  an  action  will  lie  against  J.  S.  for  the 
money  for  the  goods :  or,  if  a  man  shall  say,  tahe.Jf^  S.  intoyottr 
'  service,  and  if  he  does  not  serve  you  foityblly,  or  if  he  wroi^ 
jou,  I'  will  be  responsible,  that  is  also  within  the  statute. 

Upon  the  first  motioi»  und  argument  upon  this  ease,  the  thMe 
Judges  against  Powy  s,  seemed  to  be  of  opimon)  that  this  case  w^s 
not  within  the  statute,  because  English  was  not  liable  upon-  the 
oantraot;  but  if  any  action  could  be  noiaintaiiied  against  hinv  it 
must  be  for  a  subsequent  wrong  in  detaining  the  horsey  or  aolii« 
fdl|i  convertiog  it  to  hia  own  use.  And  FoweU>  Jtisdco^  said,  that 
the  rule,  c^  whait  things  shall  not  be  witlun  the  statute,  is  not 
confined  to  these  cases  only,  where  there  is  no  remedy  at  al) 
t  [  931  ]  B8VD9t  the  6|thev,  but  where  *there  is  no  remedy  against  him  ofi 
tht  4am0  €^tffaci.  This  case  is  jtist  like  that  wherein  a  9ian 
saarsi  ^  send  goods  to  such  a  one,  and  I  will  pay  yo«  ;^>  that  ianbt 
withia  the  ataitute,  for  the  seller  does  not  trust  the  person  he 
sands  the  goods  to.  So  here,  the  stable^ceaper.oiily  trusted  ti(e 
defendant^  snd  sat  action  in  the  contract  will  not  lieagainst  Eiig- 
liaih  but  fer  a  tort  subsequent  $  he  asair  he  charged  in  d^tkwey  or 
tpQw^t  and>oonversk)0|.  wh^ph  are  coUpteral  actions*   . 

Powy  s,.  Justice)  said,  that  there  was  a  trustto  English,  for  the 
^ery  lending  of  the  horse  necessarily  implied  a  trust  to  the  per- 
son he  was  lent  to,  u)d  coDsequently  the  defendant  in  this  cas^ 
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tulc«  PiweH,  Jmtioc>  ggtttd,  thai  if  » lam  ihwild  aayt  kiwi L  ^ 
a  iM>rae»  and  I  will  undertake  heshall  pay  tbe hire  of.il ;  ot  teiKl 
XS.g«oda,  aod  I  witt  undertake  be  ahaU  Jf^fw^p  thattheae 
caMa  wpuld  be  witbia  the  atatiite ;  and  agreed  with  Pew|ra».  that 
if  asjr  truit  were  giveo  to  Englaab,  then  the  case  would  be  witbip 
like  stalDte.  Bitf  be  aod  tbaCbief  Juatice  aod  Coukl  baU^  (bit 
there  waa  oocredit  giveo  to  Epglkb  i  aodtbe  Chief  Jmticeagioedt 
inth^him,  that  if  there  bad,  thia  procaiae  would  have  been  ao  ad^ 
didtnal  security  and  wiihia  the  atatute*  And  the  Chief  Justice 
taid»  that  if  a  man  ^haQid  say,  <^  kt  J.  &  ride  youv  hovae  to  Rent 
ing,  and  I  wili  pay  you  tbe  hire,'*  thai  is  net  Within  the  atatfle^ 
ai^.  mere  than  if  a  luau  should  say,  ^^  ddiver  cjotbea  to  J.  S^aod 
I  wiU  pay  you."  He  saM  elso  thai  a  beike  of  a  horse  tut  hinek 
sol  bound  la  redelifer  him  at  all  events^  but  if  be  be  robbedof 
Una  witboutfraad  in  bini,  he  is  excused, aod  that  soitwaarukd 
j^tke  case  of  Cogga  v«  Bernard^/) 

Tiie  kaiday  of  tbe.tenn^  the  Chief  Justice  delivcfed  the  opioiia 
M  the  eourt*  He  said,,  that  the  questioii  had  been  pvopoacd  «| 
ameetiiigof  judges,  and  th^  there  had  been  a  great  variety  of 
^yunioBs  between  ihem,  becauae  the  horse  waa  lent  wboUy  upea 
the  credit  of  the  defendant,  but  that  the  judges  of  thk  court  wcfo 
attofopinioo^tbatthecasewaa  within  the  statute.  TheobjeotioD 
thai  waamsdff  waa,  that  *if  English  did  not  deliver  the  horse,he  a  r  ooo  i 
'VaanotchaigeaMein  an  action  upon  thfpnnnise,  but  in  trover  or 
detioue»  wiiicb  are  iNiaded  upon  the  tort,  tipd  are  fi>r  a  matter 
sttbaequi^ett  to  the  agreement  But  I  answered  that  EngMsh  may 
be  dunged  en  the  baUsient  in  detinue  on  tbe  original  delivery^ 
and  detinue  k  the  adequate  remedy,  and  consequently,  thk  pre- 
mke  by  tkie  de&ndant  k  collateral,  and  k  within  the  reason  and 
the  very  wooda  of  the  statute;  andkesmuch  so»  aawhefeaman 
k  indefaledt  end  J4  S.  in  coouderation  that  the  debtee  wouM  for- 
bear the;  ine%pnNOM«e  to  pay  him  the  debt;  such  a  promise  k 
'loUfUnlesa  it  be  in  writing.  Suppose  a  man  cornea  with  another 
)o  a  shc^  to  buy  goodsy  and  the  shopkeeper  ahould  say,  ^  I  irill 
net  uU.  him  the  goods,  unkaa  you  will  undertake  he  ahail  pay 
mo  for  tbem,"^  such  prorake  k  wttbin  the  statute ;  otherwise,  if 
thepromiser  had  beeathe  person  to  pay-  ipr  the  goods  originalty. 
^  hsae^  detimie  lica  against  Engiiah,  the  principal ;  and  the 
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pMifitifff  hftving  thifl  fetnedj  against  English,  cannot  have  ah  ac- 
tibti  against  the  defendant,  the  undertaker,  unless  there  had  been 
a  noteih  writing. 

'This  case,  which  is  proper  to  be  resorted  to  as  the  best  gene- 
ral guide  in  the  construction  of  this  branch  of  the  statute,  mahily 
<{epended,  as  we  perceive,  on  the  question,  whether,  at  the  instant 
of  making  the  promise,  there  was  or  was  not, an  existing  liability 
m  the  party  undertaken  for.  And  it  appeared  to  all  the  judges 
upon  the  first  argument,  except  Powys,  that  the  mere  delivery  of 
the  horse  to  English,  generated  no  right  of  action,  nor  could  be 
regarded  as  any  contract  made  with  him  ;  but  that  the  right  of 
action  would  arise,  if  it  arose  at  all,  against  the  deliveree,  by  some 
matter  suixiequent  to  the  agreement,  as  a  demand  of  the  horse 
and  a  refusal,  affording  a  ground  for  the  remedy  by  trover,  which 
would  depend  upon  some  act  of  detainment  or  conversion.  But 
though  this  could  not  have  been  denied  if  trover  had  been  the 
only  remedy,  yet,  as  detinue  also  lay,  the  root  of  which  action  of 
detinue  was  the  original  delivery,  implying  a  contract  for  the  re- 
*  [  S23  ]  delivery,  and  this  implied  contract,  and  the  act  of  ddivery,  *anicl 
also  the  promise  by  the  defendant,  were  all  coincident  in  time^ 
there  was  every  circumstance  to  support  the  construction  of  » 
ooflateral  promise. 
Of  the  effect  The  distinction  between  the  collateral  and  the  original  promise^ 
®^^**Pf^'"  founded  upon  the  effect  of  mere  expresuons,  is  well  exemplified 
stituting  a    in  the  nisi  prius  case  of  Watkins  v.  Perkins,(it)  by  Chief  Justice 

w?ff^md*pro-  ^^^'  ^**  ^y*  *^*'  Lordship,  A  promises  B,  bcang  a  surgeori;  that 
mise.  if  he  will  cure  D  of  a  wound,  he  will  see  him  paid«  this  is  only  a 

promise  to  pay  if  D  does  not,  and,  therefore,  it  ought  to  be  iti 
writing  within  the  statute  of  frauds.  But  if  A  promise  in  such  a 
ease,  that  he  vril!  be  B's  paymaster,  whatever  he  shall  deserve,  it 
is  immediately  the  debt  of  A,  and  he  is  liable  without  writing,  in* 
the  case  first  put,  it  is  clear,  that  B  will  have  a  double  remedy  ; 
in  the  second  case,  the  credit  wouM  be  conudered  as  whoUy  given 
to  the  express  promiser.  And  even,  if  by  subsequent  circum- 
stances, D  slH>uld  render  himself  liable,  such  liabiiity  not'having 
eadsted,  or  come  into  existence  at  the  time  of  the  promise,  would* 
not  have  any  effect  in  varying  the  predicament  of  the  first  pro*' 
miser,  whose  promise  would  still  be  good  without  wridng.  Agaiui 
if  A(jr)  promise  B,  that  in  condderadon  of  his  doing  a  particulaf ' 
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act,  C  siMdl  ptf  him  such  ftsttm,  or  Uml  if  C  donotpqr.Umtuoh 
asuni,he(A)  will  pay  the  Bamc,  thia  is  m  collateral  proQiisCf  uon 
less  C  was  privy  to  the  contract,  and  recognised  hiuistdf  as  ^ 
dflsbtor  also ;  but  otherwise  A  is  the  sole  debtor^  atid  the  statute 
is  out  of  the  case.  Upon  the  whole,  however,  it  will  be  fiMind 
difficult,  if  not  impossible,  to  lay  down  any  role,  in  the  abstiihqfct 
for  the  construction  of  these  kinds  of  e3q>ressioos  ^  they  must  90 
to  the  jury,  together  with  the  accompanying  circumstaoces,  from 
which  they  are  to  collect,  by  inference,  to  whom  the  cxedit  ia 
Ideally  given. 

In  discussing  this  critical  part  of  the  statute,  though  much  haa 
of  necessity  been  left  to  fioat  on  the  han  and  circumstances  of 
the  panicufar  cases,  one  anchorage  has  at  least  been  *gaioed,  viz.      *  [  ^^^  1 
that  the  person  undertaken  for,  must  be  or  become  liable  at  tho 
time  the  promise  by  the  tliird  person  is  made.    But  whether  thi»  whetherthe 
spirit  and  language  of  the  statute,  and  the  analogy  of  the  casea  H^"??  ^~ 
will  warrant  us  in  saying,  that  to  bring  a  case  within  it,  the  should  conti* 
liability  of  the  person  on  whose  acoouut  the  promise  is  made,  "i'^  liable,  for 
aught  to  continue  unchanged  in  its  relation  and  subject  matteii,  to  be  a  wm- 
until  the  performance  of  the  collateral  promise,  ia  a  point  not  so  ^Jf ^^^ 
clear  upon  the  authorities.    The  promise  required  to  be  in  wri- 
ting by  the  statute,  is  that  which  is  specially  made  to  answer  iur 
the  deb^  de&ult,  or  miscarriage  of  another  ^  and  it  seons  as  if 
lit  some  of  the  cases,  an  opinion  has  been  entertained,  that  to  an- 
8«ver  or  become  responsible  for  the  debt,  and  particularly  for  the 
defiuilt  or  miscarriage  of  another,  implied  an  tmdertaking  to  do 
that  which  another  waa  liable  to  perform,  in  case  of  hb  iailura 
pnly,  and  could  not  be  affiled  to  an  absolute  en^gagement  to  pay 
the  debt,  or  perform  the  duty  of  another,  upon  that  other's  bein|^ 
iostantaiieoMsly   discharged  from  his  own  obligation  ;.  which 
should  be  considered  as  an  orig^l  promise  by  subsdtutioii,  ra« 
ther  than  as.  a  collateral  undertaking ;  for  that  a  collateral  un- 
dertaking it  could  not  be,  unless  there  was  a  subject  existing  ta 
which  it  D^ght  have  this  relation. 

The  reader  should,  however,  be  reminded,  that,  aHhough  *c«4- 
h$€rai  fuvmUe'  has  become  the  technical  phrase,  whereby  the 
promiae. within  the  statute  has  generally  been  distinguished,  such 
word  does  not  occur  la  the  statute  itseli^  and  cannot,  therefore, 
be  takt:ni  as  a  certain  criterion,  in  deciding  whether  a  promise  for 
another  is,  or  is  not,  within  the  meaning  of  this  law.    The  pre- 
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Bifse  flMnttoned  tif  the  Btatiite  U  stt  tMl  that  whefelr^  a  ttiaft  uh- 
ckftakes  to  answer  lot  the  debt^  as  fin*  the  dffauHti  abcther ;  ktid 
aHflioug^,  where  the  original  paitf  Was  fiAble  /o  the  fierfbtmttnee 
ofmmik  atty  (to  which  ease  the  words  de/buti  ot'7td$carriliige  nedm 
ptcfptxff  ap{^cable)  theproi^e  may  be  construed  lA  the  limited 
.  sense  of  an  alternative  undertaking  only  ;  yet  such  interp^etatkM 
f^ht  too  narrow,  where  the  promise  is  to  fny  the  dehtt^  tinker. 
*  [  335  ]  Tt>  answer  for  another  man's  dd)t  *seems  to  be  a  phrase  extend* 
ing  as  welt  to  promises  to  pay  another^s  debt,  where  the  promise 
is  made'  in  consideration  of  an  instantaneous  discharge  of  ite 
party  btiginalfy  liable,  so  as  to  substitute  the  promisefin  his  place 
as  the  onfy  debtor,  as  where  the  engagement  is  only  ftnemtt  to  be 
ih  the  alternative :  and  as  the  greatest  lawyers  have,  for  a  seHes 
of  years,  strongly  declared  theii*  conviction  of  the  eiepedibncy  ti  a 
Hbered  construction  of  die  statute,  there  dots  flot  ttpp^iar  tb  bt 
any  just  g^und  for  confining  this  clause  to  the  talUt  of  iilieh^pNiM 
miises  only  which  appose  the  liability  of  thetyriglhal  M^t  i» 
remun.  Wltet^,  indeed^  there  was  no  previotrsly  exfMin^'debtf  as 
where  the  undertakings  atises  upon  the  furnishing  and  dettvtry  of 
gbedsby  ,a  trtider  to  a  Mrd  person,  to  place  such  case  witMn  the 
reach  of  the  statute,  it  Is  necessary  that  the  deliveree  should  be^ 
oome  liable ;  in  such  ^ease,  therefore,  the  licAffllties  of  the  party 
undertaken  for,  and  the  party  tmdercaking,  must  necessarily  exist 
together.  But  if  t  undertake  to  satisfy  thetlebt'<^a  perscto  ahpeady 
Indebted,  in  con^eration  of  his  instantaneous  release,  thero 
"seems  to  be  no  good  reason  for  saying,  that  tMs  is-vot  apwuniw 
to  aranver  Jbr  the  debt  tt  another,  within  the  reason  iaiid-oeiMeai^ 
pSation  of  the  act  of  parliament.  In  the  report  i»f  a  case  juat  dodd^ 
cd  in  the  Common  Piess^y)  the  Lord  Chief  laAice^-befocv  whsna- 
the  case  was  tried,  is  stated  to  have  said,  that  at  the  triaiit  appeat** 
ed  to  him  to  be  doubtful,  how  far  the  promne  m  that  caae  edaM 
be  deemed  to  be  Withm  the  statute ;  fot*  that  bedid  tiotaee  iMar 
tme  person  could  undertake  for  the^ebft  of  another^  whiet^  the  debt 
for  which  he  was  supposed  to  undeHiake,  was  discharged  by  the 
very  bargam ;  but  his  Lordship,  in  delivering  his  aubwB|»em 
opiniiofi  on  the  case,  laid  no  further  stress  upon  this  point,  and 
Mr.  Justice  Chambre  observed,  that  heahoukl  have  thought  the 
case  within  the  statute  of  frauds,  but  for  another  teaeou  to  wUsh 
the  reader's  attention  will  be  next  invited. 

iy)  Aostey  v,  Marden,  1  New  Reports^  150. 


1 


eft.  3.   .  ContraeU.  235i 


dcMoi*  b  iatended  td  bte  only  febtiTel;^  •od  9Pt  ab-i 
selutely  cUschavgedt  and  the  person  pramiaing  aubititute^  *JDiin*     *  [  336  ] 
self  .aa  the  debtor,  in  coaaideralion  of  the  releue  of  the  party  in-    Where  the 
d«bled,  ^imod  the. original  crediloci  the  tight  of  suing  for  the  ori*  ^p|^^(b^ 
gioal  deb(  being  only  understood  to  be  tranaferred,  the  traivMCtion  after  oay. 
aasumea  a  character,  which,  according  to  many  recent  case%  ^l^yprofnis 
takes  it  cieady  out  of  the  statute.   The  case  which  has  juat  been  ing,   and  to 
relerpedtoi  is  a  good  example  of  thia  rule  of  conatructkm  ;  of  ^^^  ti^hinr' 
which  the  reader  will  have  no  juat  idea,  without  a  full  statement  of  »•  a  pttrtha- 
ita  circumatancea.  The  declaration  was  fior  a  breach  of  promise,  ^^^  promise 
in  not  replacmg  stock  which  had  been  aold  out  by  the  plaituiff  i*  not  within 
ibrthe  defendant*  and  the  produce  whereof  had  been  paid  tothe 
defendant,  to  whiph  the  defendant*  after  the  general Jasueii  plead* 
ed  as  follows,  viz.  that  the  plaintiff  ought  nqt  to  have  or  *»«^^»^»y»p 

hia  3aid  aclioQ  againat  him,  to  recover  any  more  or  greater  damages 
than  the.aupi  of  525L  because  he  aays,  that  he,  the  deCendant,<xi 
aHch  aidagry  was  indebted  to  the  plaintiff,  by  virtue  of  the  ^udd.ae? 
v^rai  ptpmisea  and  undertakings  in  the  aaid  declaration  mentipn« 
a),  in  to  ;Mim>of  976A  3«»  6<^.  andno  more,  and  that  he,  the  said 
d^^)dan(i,;a^;erwarda,  and  before  the  commencement  of  this  suit» 
to  wii,  ont  &c.  at,  &c.  was  also  indebted  lo  divers  other  persaqs, 
to  wit,  James  Greenwood,  fcc  8(c.  in  certian  other  large  sums  of 
npkonoy  respectively^  and  the  defendant  being  so  mdebted  as  aibre«r 
9si4  f^  4Jkf«odant  was  unable  to  pay  to  them,  his  said  creditors,, 
theifnil  9moi0Bl  of  the  said  several  debts,  whereof  the  said  plain* 
tiftand  the.  said  ieverai  other  creditors  of  the  said  defendantt 
then  sAd  there  had  nolke ;  and  that  it  was  thereupon  computed 
and  agreedi  upon  an  investigation  had  by  the  pUdntiff,  and  the 
saidss¥eral  other  creditors  of  the  defendant,  that  the  estate  and 
eieotsof  the  said  defendant  would  not  extend  to  pay  10«.  in  the 
pnmd,  on  the  amount  of  the  debts  due  and  owing  by  the  defen- 
dant, wbeittupon  it  was  then  and  there  pioposed  and  agreed,  by, 
hstwecni  and  amongst  the  plaintiff  and  the  said  several  other  cre- 
ditors of  the  said  defendant,  and  also  by  Thomas  Weston,  by  the 
psncurement  of  the  defendant,  and  at  the  request  of  the  plaintiffi 
thai  the  and  Thomas  W  estoo  should  and  woukl  pay  out  of  his 
own  proper  monies  to  the  plaintiff  and  the  said  several  other 
credii0rsof  the. defendant,  a  sum  of  money  'equivalent  to  lOt.  •  r  337  ] 
in- trie  pound,  on  the  amount  of  their  respective  dtbHs^infuU  tatis^ 
faction  and  dUcAarge  thtreof  ^  wnich  said  sum  of  money  they, 
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tli0  pl4ii>tiS;  and  the  said  several  other  person3>  credUora  of  the 
defeodants  should  and  would  severally  accqit  and  receive  in  full 
wdtfafdon  and  dUcharge  qf  their  wad  re*fiecHve  debts.  The  plea 
then  states  the  fautual  proniise  to  perform  tlie  said  agreement^ 
and  avers  that>  in  pursuance  of  the  same  agreemeotf  the  ^^ 
Thomas  WestoPt  before  the  commencement  of  this  suits  to  wity 
on  such  a  dayf  tendered^  and  offered  to  pay,  out  of  his  own  proper 
moniesy  for  and  on  tlie  behalf  of  the  defendant,  to  the  plaintiff,  tbo 
sum  of  525/.  being  so  much  as  amounted  to  \0s.  in  the  pounds 
upon  the  said  sum  of  976/.  3«.  6d.  the  said  amount  of  the  said 
debt,  which  sum  so  tendered,  the  plaintiff  refused  to  accept.  And 
that  the  said  Thomas  Weston,  from  the  time  of  making  the  aaid 
agreement,  always  hitherto  had  been,  and  still  was  ready  to  pay 
the  said  sum  of  n»(mey  to  the  plaintiff,  Sec.  The  third  plea  was  ^ke 
the  former,  only  stating  the  agreement  between  the  plaiotiff>  the 
defendant,  and  Thomas  West^  And  the  fourth  pka  was  like  the 
aecon4».  except  that  it  did  not  specify  the  name^of  the  crediUwa. 
The  replication  joined  issue  on  the  plea  of  non-assuxupdit,  and 
tendered  issues  on  the  agreements  stated  on  the  other  pkas ;  and 
issues  were  joined  thereon. 

It  has  before  been  mentioned,  that  on  the  trial  of  this  cause, 
the  Chief  Justice  expressed  a  doubt  whether  that  could  be  pro* 
perly  said  to  be  a  promise  within  the  statute,  by  the  very  term^  of 
which  the  debt  was  supposed  to  be  discharged*  and  that  M&Loid* 
ttbip  did  not  seem  to  adhere  to  this  doubt  in  the  sequeL  .Some 
arguments,  too,  have  been  adduced,  to  show  the  restrictions  of  the 
statute  to  apply  to  this  description  of  promiaes.  In  the  opinioa 
of  Mr.  Justice  Chambre,  as  delivered  by  him  in  the  same  casci 
great  stress  was  laid  upon  ^e  circumstance,  that  the  intern  of 
the  contract  was  not  to  discharge  the  party  indebted,  but  to  keefi 
the  debts  on  foot  i  which,  indeedt  was  the  feature  of  the  case 
which  gave  to  it  the  chanM:ter  of  dapwrchime*  It  af^ared  to  that 
*  C  328  ]  learned  jud^,  to  *be  perfectly  dear,  that  Ihe  tfansaction  in  aub« 
stance  was  a  contract  t^fmrchase  the  debts  of  the  several  credk* 
ors,  instead  of  being  a  contract  iofiay  or  discharge  the  debts  ow* 
ingby  Marden.  He  observed  .further,  that  if  the  contract  had 
been  that,  which  it  was  represented  to  have  been,  on  the  special 
pleas,  he  should  have  thought  it  a  case  within  the  statute  oi 
frauds. 


I 


Upon  the  «Btne  principle  of  coDaideriot;  the  transaction  lo  the 
fight  of  a  purchase,  the  case  of  Castiing  v.  Aiibert^z)  was  deter- 
mined  by  the  court  of  Kmg^s  Bench^  to  be  entirelf  clear  of  the 
statute^/  The  case  was  shortly  thus :  the  plaimSff,  who  was  the 
policy  broker  for  one  Grayson)  had  potides  of  insurance  in  hh 
hands,  belonging  to  his  principal)  which  were  securities  on  which 
he  had  a  Ken  for  the  balance  of  his  account.  And  oo  the  laith  of 
these  he  agreed  to  accept  btUs  ibr  the  acconmiodation  of  his  prin- 
cipal. One  of  these  bills  became  duc)  and  actions  were  brought 
against  the  plaintiff  as  acceptor,  and  against  Grayson  as  drawer, 
ft  was  desirable,  that  the  policies  should  be  given  up  by  the  plain- 
tiff to  the  defendant,  to  whom  Grayson  had  at  that  time  transfer- 
red the  management  of  his  insurance  concerns,  in  order  to  enable 
him  to  recover  the  money  ibr  the  losses  incurred  from  the  un- 
(lerwritcrs ;  and  the  defendant  undertook,  upon  condition  that  the 
policies  were  made  orer  to  him,  to  settle  the  acceptances  due> 
and  to  lodge  money  in  a  banker^s  hands  for  the  satisfaction  of  the 
remainder,  as  diey  became  due.  This  transaction  was  consider* 
^  in  the  light  of  a  purchase  by  the  defendant  of  the  plaintiff*B 
interest  in  the  policies.  And  not  in  that  of  a  mere  promise  to 
the  creditor  to  pay  the  debt  of  another  due  to  him ;  ibr  it  wia 
In  truth  a  promise  by  the  defendant  to  pay  what  the  plain- 
tiff ^ouM  be  liable  to  pay,  on  coM^tion  of  having  the  secmio 
ties  put  into  his  the  defendant's  hands,  as  the  means  of  enabling 
)]jm  tolndenmiiy  the  plaintiff;  or,  as  Mr.  J«  Le  Bfcdic  put  the 
case,  ^  one  man  hafving  a  fund  in  his  hands,  which  was  adeqoale 
tottie  discharge  of  *certaui  incumbrances  ;  another  person  under-  •  r  ^29  1 
took  that)  if  the  fund  was  defifered  up  to  Idm,  he  wmiki  take  it 
witfi  the  incumbrances/ 

It  should  be  remarked,  that  the  Chief  Justice^  in  thu  case  of 
Castling  v.  Aubert)  laid  conaderaUe  stress  upon  the  ctrcum*  - 
stance  that  the  defendtmi  had  not  the  discharge  of  Grayson  prin- 
cipally  in  has  contemplaflion,  but  the  discharge  of  Mm^eif,  *  That 
was  his  moving  consideration,  though  the  discharge  of  Gnyson 
wouhl  eventually  follow ;  which  is  an  illustration  of  Mr.  Justice 
Chambre^s  reasoning,  in  the  above-mentioned  case  of  Anstey  v. 
Marden,  in  the  Common  Pleaa,  except  that,  indeed,  the  contract 
there  was  not  only  not  made  in  contemplation  of  the  discharge  of 
the  original  debtor,  but  with  the  durect  purpose  of  keeping  hb 
debt  on  foot.    In  Anstey  tF.  Marden,  the  contract  was  a  purchase 

iz)  2  East,  $25. 
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of  debtsy  or  rather  of  the  right  of  recovering  debts  for  the  pro- 
misor's own  benefit ;  in  Castling  v,  Aubert,  the  pronuser  took 
upon  himself  to  answer  for  the  payment  of  monies  to  which  the 
promisee  was  liable,  in  conuderation  of  having  the  fund  transfer- 
red to  him,  out  of  which  was  to  come  his  indemnity.  The  object 
of  the  promise  was  in  neither  case  the  dUcharge  of  the  original 
debtor,  though  in  the  one  case  that  discharge  would  follow  even- 
tually from  the  undertaking  of  the  purchaser,  while,  on  the  otheP) 
the  continuance  of  the  original  debt  was  implied  in  the  very  ud- 
dertaking.  The  principle  of  the  transactions  in  both  cases  was 
the  same,  though  the  consequences  were  dissimilar. 

It  may  be  worthy  of  remark,  that  Lord  Ellenborough,  in  the 
case  of  Castling  v.  Aubert,  illustrated  his  dbtinction  between  the 
discharge  which  arises  collaterally  and  eventually,  and  that  which 
Whether  the  follows  as  the  direct  purpose  of  the  undertaking,  by  the  case  of  a 
promise  is      bin  of  ezchaoge,  upqn  which  several  persons  afe  liable :  in  such 
sutute,  c9»ti  says  his  Lordship,  if  it  be  agreed  to  be  taken  up  by  one» 

-where  the      eventually,  others  may  be  discharged ;  but  the  movinj'coDsidera- 
himself  al-     tion  is  the  discharge  of  the  party  himself,  and  not  of  the  rest,  al- 
ready liable,  though  ^hat  also  ensues ;  and  his  Lordsliip  seemed  to  consider 
such  undertaking  by  a  party  already  liable,  as  plainly  out  of  the 
^{230]     statute.     Agreeable  to  *which  doctrine  is  the  authority  of  Lord 
.  Holt,  in  Stephens  v.  Squirei(a)  which  case  was  thus-— an  action 
had  been  brought  against  Squire,  an  attorney,  and  two  others,  for 
appearing  for  the  plaindfT  without  a  warrant ;  and  this  cause  be^ 
ing  carried  dpwn  to  be  tried  at  the  asuzes,  the  defendant  promis- 
.  ed,  that  in  consideration  the  plaintiff  would  not  prosecute  the  ac- 
.  tion^  he  would  pay  10/.  aqd  costs  of  suit.     And  an  acdoo  was 
brought  against  the  defendant  upon  this  promise  ;  but  the  court 
were  of  opinion,  that  this  could  not  be  said  to  be  a  promise  for  an- 
other person,  but  for  his  own  debt,  and,  therefore,  not  within  the 
statute.    According  to  the  report  of  the  same  case  in'  Comber- 
bach,(d)  the  Chief  Justice  observed,  that  it  was  an  original  pro- 
mise, and  the  party  himself  liable.     Upon  which.  Sir  fiarthoio- 
mew  Shower  asked  his  Lordship,  whether  it  would  not  have  been 
plainly  within  the  statute,  if  the  promisor  had  not  been  a  party. 
But  Holt  desired  him  to  put  that  case  when  it  came.    Here,  said 
his  Lordship,  he  appears  to  be  a  party  concerned  in  the  former 
option.    It  is  to  be  observed,  that  the  defendant  in  the  case  juit 

(a)  5  Mod  205.  {b)  Page  362. 
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nwntkiaed  was  not  oBly  fiablevbnt  had  actuattjr  beea  aittdi  and 
thaC  his  promiae  dierefore  bad  a  direct  view  t»  baa  own  dtacbargoi 
though  h  would  operate  erentually  in  diachargo  of  thinl  periona ; 
which  briafi^a  it  within  the  doctrine  ao  aada&eloiily  alated  by  the 
preaent  Chief  Justice  of  the  King*a  Bcnchi  in  the  caae  of  Caatfiog 
v*  Aobert)  joat  inentioncd.(90) 

Bnt  it  ahould  further  be  conaidered,  that  the  \0l.  ondeitakcn  ifiir 
waa  not  the  debt  of  any  other  peraon^  bat  oficred  by  the  defend- 
ant aa  a  compensation  for  damages ;  therefore^  perhaps  that  part 
of  bis  undertaking  which  respected  the  coats,  came  more  proper-  ' 
ly  into  question  upon  the  statute ;  as  to  which^  upon  the  ground 
of  hia  being  a  party,  and  iiable  'himseif,  accorc&ig  to  the  above-  •  [  231  ] 
mentioned  doctrine,  the  caae  seemed  to  be  out  of  the  statute.  But 
Buppoae  the  defendant  had  expressly  said  to  the  plaimiff,  go  to 
J.  S.  (being  one  of  the  other  persons  concerned  in  doing  that 
which  was  the  subject  of  the  action)  and  aak  him  for  to  pay  the 
costs,  and  if  he  will  not,  I  will  be  personally  and  wholly  respoiv- 
aible  for  the  amount ;  perfaapa  a  promise  exfire—ed  in  Mrtr  temiM^ 
though  made  under  those  circumstances,  would  be  considered  as  n 
ftlling  within  the  statute.  For  such  appears  to  be  the  doctrine  of 
Winckworth  -v,  Mills^r)  in  which  it  was  held  by  the  late  Lord 
Kenyon,  at  nim  ftrius^  that  a  promise  by  the  indorsor  of  an  un- 
paid note,  to  indemniiy  the  holder,  if  he  would  proceed  to  enforce 
XMiyment  agdnst  the  other  parties  to  the  note,  must.be  in  writing, 
or  it  would  be  Toid,  under  the  statute  of  fniuds.(91) 

The  nader  will  observe,  in  the  perusal  of  the  mstructive  case 
of  Anstey  -o.  Aiatden,  above  died,  that  the  Chief  Justice  in  his 
opinion  stated,  that  it  had  rather  struck  him  at  the  trial,  that  the 
promise  being  only  to  pay  lOt.  in  the  po«md,  and  not  to  pay  the 
iz»Ao^debt,  it  was  an  originai  agreement,  and,  therefore,  not  with- 
in the  'statute.  But  he  afterwarda  admitted  in  the  argument,  that 
Chater  v,  Beckett(d)  was  adedaive  authority  the  other  way.  The, 

(c)  2  Esp.  484.  (<0  7  T.  R.  201 ;  uid  see  Lexington  «.  Clark, 

2  Vent.  223. 


(90)  Watson  v.  Turner,  et  al.  Exchequer.  BulL  NL  Pri.  381,  aeena  to 
be  grounded  on  the  same  doctrine. 


(91)  The  counsel  for  the  pUintiff  seeming  to  be  dissatitfied  with  hi 
(lordship's  ruling,  he  oAeied  to  save  the  point,  but  they  declined  it* 
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gftfit  point  of  the  adjudication^  in  Cfaacter  v.  Beckett»  tib.  that  a 

parol  pramiae  to  pay  the  debt  of  another,  and  aiso  to  do  wme  other 

tidngi  is  yM  as  to  both,  by  the  statute  of  frauds,  such  eemracl 

being  entire  and  incapaUe  of  soparadoo,  has  in  an  earif  part  of 

this  work  been  set  before  the  reader,  so  as  to  save  the  necessity  of 

any  further  observations' thereon  in  thi3  place. 

*  r  232  ]   -      *It  is  to  be  observed,  in  the  second  place,  in  regard  to  these  pro- 

If  the  pro-      mises  founded  on  the  lial»lity  of  another  person,  tliat  to  consti* 

im  hnmedi^    tute  them  such  as  are  necessary  by  virtue  of  the  statute  of  frauds 

ate  respect     to  be  committed  in  writing,  the  consideration  should  appear  to 

lity,  but         ^^^c  ^^  immediate  respect  to  the  liability  of  the  party  promised 

springs  out     fQj.,     if  it  spring  out  of  any  new  transaction,  or  move  to  the  party 

distinct         'promising  upon  some  fresh  and  substantive  ground,  of  a  personal 

transaction,    concern  to  himself,  the  statute  of  frauds  does  not  attach  upon  such 

within  the     promise,  but  the  same  may  be  good,  if  the  consideration  be  suffi- 

statute.  cient,  though  existing  in  parol  only.      ^ 

Thus,  unless  the  liability  of  the  person  to  wliom,  in  the  case  of 
Buckmyr  v.  Damall,  the  horse  had  been  lent,  had  arisen  upon  an 
implied  contract  to  re-deliver  him,  for  which  detinue  might  be 
brought  (which  is'  a  species  of  mixed  remedy,  resting  partly  on 
contract,  and  partly  on  tort)  the  promise  of  the  defendant  would 
have  wanted  that  correspondence  with  the  original  liability  of  the 
party  answered  for,  which  was  necessary  to  bring  it  within  the 
statute  ;  for  it  was  remarked  by  Powell,  Justice,  with  his  u^ual 
discrimination,  that  there  must  not  only  be  a  remedy  against  the 
other,  but  a  remedy  upon  the  same  contract ;  and,  as  the  counsel 
for  the  plaintiff  put  it,  the  question  upon  the  statute  is  not  only 
whether  an  action  does  or  does  not  lie  i^ainst  the  party  himself 
upon  the  contract,  but  also  whether  it  does  or  does  not  lie  against 
him  upon  collateral  respects.  If,  therefore,  the  promise  is  found- 
ed upon  a  fresh,  distinct  consideration,  moving  to  the  party  pro- 
mising, it  seems  a  perfectly  established  doctrine,  upon  all  the 
cases,  that  the  statute  will  not  extend  to  it.  In  the  case  of  Cast- 
ling  V,  Aubert,  we  have  seen,  that  there  was  a  distinct  and  new 
consideration,  viz.  the  giving  up  of  the  securities,  which  were  in 
the  hands  of  the  plaintiff.  The  argument  at  the  bar  seeihs, 
therefore,  to  have  taken  much  too  narrow  a  ground,  when  it  was 
contended,  if  tHe  report  states  accurately  the  words  of  the  coun- 
sel* that  the  statute  was  no  bar  to  the  platntifT's  recovery  in  that 
rase?  as  it  only  applied  to  cases,  where  there  was  tiq  conrideration 
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for  the  pfomise ;  for  *if  that  had  been  the  only  object  of  the  sta** 

tttte^it  would  have  been  Bi^^atory  io  respect  to  this  branch  of  iti 

proviaioDSy  flince»  as  has  beeo  sufEkiently  showB}  the  pronuse 

would  have  been  a  nudum  fiactum  by  the  common  lawi  without  a 

sufficiem  conaderatioQ.    Doubtless,  theceforct  it  was  not  the  cii^ 

cumstance  of  there  being  a  conaideratioD  for  the  pramiscf  which 

waathe  point  for  the  counsel  to  have  insisted  upon»  but  that  there 

was  a  new  and  engrafted  consideration)  moving  to  the  party  him* 

adf^  who  made  the  promise,  and  not  to  the  party  in  respectto 

whose  liability  the  promise  was  made.    The  authorities  adduced 

to  prove,  that  the  existence  of  a  consideration  took  a  case  out  of 

the  statute,  did  not  prove  what  is  certainly  not  law,  but  they  pit>v« 

ed  that  this  was  the  consequence  of  there  being  a  dutinct  cona- 

deration  vuptradded.     As  in  Meredith  v.  Short,(r)  where  the 

promise  was  in  consideration  of  a  delivery  of  a  note,  under  J.  S's 

hand,  for  50/.  and  so  again  in  Liove's  case^/}  where  the  prcMniae 

was  by  a  stranger  to  a  sheriff's  officer,  in  consideration  that  he 

woukl  restore  goods  taken  on  9kjicn  fadauj  to  pay  the  debt  of  the 

defendant. 

Thus,  also,  it  appears,  from  the  case  of  Tomlinson  v.  Gill,(jr) 

reported  by  Mr.  Ambler,  to  have  been  clearly  Lord  Hardwicke'a 
opinion,  that  if  the  consideration  of  the  promise  takes  its  root  in 
a  transaction  distinct  from  the  original  liability,  the  case  is  out 
of  the  statute.  There  the  defendant  Gill  promised  the  widow 
and  administratrix  of  an  intestate,  that  if  she  would  permit  him 
to  be  joined  with  her  in  the  letters  of  admininbtration,  he  would 
make  good  any  deficiency  of  assets,  to  discharge  the  intestate's 
debts.  Thus,  also,  in  Read  v.  Nash,(^)  the  consideration  of  the 
promise  was  perfectly  distinct  from  any  liabilhy  of  the  original 
defendant  :  Tuack,  the  plaintiff 's  testator,  brought  an  acUon  of 
assault  and  battery  against  one  Johnson  ;  the  cause  being  at  is- 
sue, the  record  *entered,  and  first  coming  on  to  be  tried,  the  *  [  234  ] 
defendant  Nash,  being  then  present  in  court,  in  consideration 
tliat  Tuack  would  not  proceed  to  trial,  but  would  withdraw  his 
record,  undertook  and  promised  to  pay  Tuack  50/.  and  the  costs 
in  that  suit  to  be  taxed  up  to  the  dme  of  withdrawing  the  record  ; 
the  statute  was  pleaded,  and  the  plaintiff  demurred,  and  Lee, 
Cliief  Justice,  declared  the  opinion  of  the  court  to  be,  that  this 

(f )  1  Salk.  25  ;  and  see  S.  C.  in  2  L.ord  Raytn.  759,  by  the  name  of 
Meredith  «.  Chute.    C/)lSalk.38.    (^)  Ambler,  3;M>.  (A)  1  WiU.  105. 
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promise  was  an  original  promise,  sufficient  to  found  an  assump- 
sit upon  against  Nash  ;  Joiinson  was  not  a  debtor  ;  the  cause 
was  not  tried  ;  he  did  not  appear  to  be  guilty  of  any  de&ult  or 
miscarriage  ;  there  might  have  been  a  verdict  for  him,  if  the 
cause  had  been  tried,  for  any  thing  the  court  could  tell ;  he  never 
was  iiabk  to  the  particular  debt,  damages,  or  costs. 

But  the  case  most  illustrative  of  this  distinction  between  a  pro- 
mise, the  only  moving  consideration  for  which  is  the  liability  of 
another  person,  and  that  which  is  g^unded  upon  a  superadded 
inducement,  is  that  of  Williams  v.  Leper,(t)  reported  in  Bur- 
row, which  was  as'  follows :    Taylor,  a  tenant  of  the   phdntiffy 
being  in  arrear  for  rent,  to  the  amount  of  45/.  for  three-quarters 
of  a  year,  conveyed  all  his  effects  for  the  benefit  of  his  creditors. 
They  employed  Leper,  the  plaintiiTas  a  broker,  to  sell  the  ef- 
fects ;  who,   accordingly,  advertised  a  sale.     On  the  morning 
advertised  for  the  sale,  Williams,  the  landlord,  came  to  distrain 
the  goods  in  the  house.  ^  Leper,  having  notice  of  the  plaintiff's 
intention  to  distrsun,  promised  to  pay  the  arrear  of  rent,  if  he 
would  desi9t  from  dUtraining  ;  and  Williams,  on  the  faith  of 
this  promise,  desisted  accordingly.     At  the  trial  a  verdict  was 
found  for  the  plaintiff,  for  45/.  and  on  a  case  reserved,  it  was 
contended  on  behalf  of  the  plaintiff,  that  this  was  not  such  a 
special  promise  for  the  debt  of  another,  as  was  within  the  sta- 
tute of  frauds  ;  wliich  statute  only  meant  to  prevent  parol  pro- 
mises, where  there  was  no  new  consideration  moving  from  the 
*  [  235  ]     party  making  the  promise  to  the  party  *to  whom  it  was  made  : 
that  the  legislature  did  not  mean  to  prevent  direct  undertakings! 
but  only  collateral  ones,  for  the  debt,  default,  or  miscarriage  of 
others.     Whereas,  here  was  a  new  consideration  ;  for  the  goods 
of  Leper  were,  at  the  time  of  the  promise,  liable  to  the  land- 
lord's distress.     It  was,  therefore,  a  direct  undertaking  for  him- 
self  and  not  for  another,     Tiie  plaintiff  had  a  legal  interest  in 
these  goods,  prior  to  the  bill  of  sale,  and  was  deprived  by  the  de- 
fendant of  an  advantage,  which  he  could  never  have  again.    The 
property  of  the  goods  was  in  Leper,  as  a  trustee  for  the  credit- 
ors, at  the  time  when  he  made  this  promise  ;  it  was,  therefore, 
an  original  undertaking,  moving  upon  a  consideration  personal 
to  himself. 

{%)  3  Burr.  1886. 
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To  wluch  it  was  answered  br  the  couoael  for  the  defendant} 
that  upon  this  declaratioo,  coupled  with  the  fiuits  given  in  cvi- 
dence,  the  plaintiff  had  a  right  to  recover  this  45/.  for  that  the 
declaration  expressly  charged  ^  that  Taylor  was  indebted  to  the 
plaintiff,  in  45/.  for  three-quarters  of  a  year's  rent ;  and  that  the  de- 
fendant undertook  topay  it ;'  which  was  directly  within  the  words  of 
the  statute  of  frauds,  ^  a  special  promise  to  answer  for  the  debt  of  ano^ 
ther  person.'    That  Leper  was  in  possession  of  the  goods  of  the     , 
tenant,  who  owed  the  plaintiff  three-quarters  rent,  and  being 
about  to  sell  them,  the  landlord  came  to  distrain  for  this  rent  in 
arrear,  and  Leper  promised  to  pay  it,  if  he  would  desist  from 
distraining.     He  promised  absoiuteiy  to  pay  it,  and  not  to  pay  it 
mit  of  the  gootU^  or  with  any  other  restriction^     But  the  Chief 
Justice,  Lord  Mansfield,  said,  that  the  case  had  nothing  to  do 
with  the  statute  of  frauds.     The  re*  getu  would  entitle  the  plain* 
tiff  to  his  action  against  the  defendant.    The  landlord  had  a  legal 
pledge.  He  entered  to  distrain ;  he  had  the  pledge  in  his  custody. 
The  defendant  agreed  that  the  goods  should  be  sold,  and  the 
plaintiff  '^d  in  the  first  place.     The  goods  were  the  fond  :  the 
question  was  not  between  Taylor  the  tenant,  and  the  plaintiff,  the 
haidlord.    The  plaintiff  had  a  lien  upon  the  goods.     Leper  was  a 
trustee  for  all  the  creditors,  *and  waa  obliged  to  pay  the  land**     •  [  236  ] 
lord,  who  had  the  prior-lien  :  tliis  has  nothing  to  do  with  the  sta- 
tute  of  frauds.    Wilmot  and  Yates,  Justices,  were  of  opinion, 
that  this  was  an  original  promise  ;  and  Mr.  J^  Aston  said,  he 
looked  upon  the  goods  to  be  the  debtor,  and  that  Leper  was  no€ 
bound  to  pay  to  the  landlord  more  than  the  goods  sold  for^p— 
The  goods  were  a  fond  between  both,  and  on  that  foot  he  con* 
eurred. 

The  case  of  Fish  v.  Hutchin9on^iir).is  plainly  diatbguishable 
from  the  case  of  Williams  v.  Leper,  and  Read  v,  N»sh,  men*  • 

lioned  above.  In  which  case  of  Fish  v,  Hutchinson,  the  facti 
were  simply  these :  Vickars  wats  iitaiebted  to  Fish  in  a  sum  of 
money,  and  Ush  had  commenced  an  action  for  it ;  whereupon 
the  defendant  promised,  that  in  consideration  the  plakitiff  would 
stay  his  action  against  Vickars,  he  would  pay  the  money  which 
was  owing.  Here  there  was  a  debt  subsbting  at  the  time  of  th# 
promise,  so  that  the  fiability  of  him,  on  whose  behalf  it  wai 
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made,  ivas  the  monng  consideration  to  the  prbmisor.  The  liabi- 
lity of  the  party  was  so  immediately  the  ground  of  the  promise^ 
that  the  action  could  not  have  been  sustained  against  the  promi- 
sor,  without  showing  such  liability  to  have  been  in  existence 
when  the  promise  was  made.  In  Williams  v.  Leper,  it  was  the 
promisor's  own  liability,  which  was  the  immediate  ground  of  the 
'  promise,'  and  however  that  liability  might  be  shown  to  have  ori*^ 
ginatedin  the  tenant's  liability  primarily  to  pay  the  rent,  yet  the 
promise,  being  immediately  moved  by  the  defendant's  own  li«^ 
bilky,  by  reason  of  his  having  possession  of  the  goods,  whereon 
the  plaintiff's  lien  had  attached,  night  in  that  respect  be  said  to 
be  originals  The  tenant's  liability  was  in  fact  in  a  way  to  be  re* 
moved  by  the  distress  upon  the  goods^  and  the  object  of  the  pro- 
misor, in  procuiing  the  fund  to  be  released  from  the  plaintiff 's 
claim,  was  not  for  the  benefit  af  the  tenant,  or  intended  in.  any 
way  to  prop  or  sustain  his  credit.  The  tenant's  liability  was  sunk 
*  L  237  ]  in  th®  subsequent  proceeding.  In  *Read  v.  Nash,  the  defendant 
on  the  first  action  had  not  yet  become  liable  ;  the  period  had  not 
yet  arrived,  at  which  any  debt,  default,  or  miscarriage  could  be 
imputed  to  him.  If  judgment  had  been  given  in  the  first  action^ 
ascertaining  the  damages,  a  promise  by  a  third  person  to  pay 
these  damages  would  doubtless  have  been  within  the  statute  ;  for 
then  a  specific  liability  would  have  arisen. 

The  principle  of  the  decision  in  Williams  v.  Leper,  was  re- 
cognised, although  the  case  was  not  cited  by  name,  in  Houl- 
ditch  et  al.^  v.  Milne ;(/)  a  case  before  before  Lord  Eldon,  Ch.  J. 
^ '  '  9Anin  prim.  It  was  an  action  of  assumpsit,  for  the  repair  of 
carriages,  the  facts  in  support  of  which  were,  that  certain  car- 
riages belonging  to  Mr.  Copey  had  been  sent  by  the  defendant 
to  the  plaintiffs  to  be  repaired,  theoi-ders  concerning  them  being 
•  given  by  the  defendant.    One  of  the  carriages  had  been  bought 

1^  Mr.  Copey  himself^  and  paid  for  by  him  ;  and  the  bttl^  which 
was  the  object  of  the  action,  contained  a  charge  for  repaira  done 
to  this  carriage,  but  it  was  made  out  in  the  name  of  Copey .^«^ 
When  the  carriages  were  repaired,  the  defendant  sent  an  order 
to  pack  them  up,  and  send  them  on  board  ship  ;  the  plains 
tiff  upon  this  sent  to  know, who  was  to  pay  for  them  ;;  the  de-* 
faMaat  said  he  bad  sent  them>  and  he  would  pay  for  them.  Th» 

G)  3  S«p.  NL  Pri.  Qu  86. 
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carriages  were  afterwards  packed  up,  and  sent  on  board  ship, 
and  the  bill  was  made  out  and  delivered  to  the  defendant ;  he 
desired  time  to  look  over  it,  and  when  ttie  plaintiff's  clerk  called 
a  second  time,  he  said,  the  charges  appeared  very  high  ;  but 
desired  the  clerk  to  call  in  a  very  few  days,  and  he  would  settle 
it.  Not  having  done  so,  the  plaintiff's  attorney  waited  upon 
him,  when  the  defendant  said,  that  he  had  been  told  that  the  bill 
was  a  very  exorbitant  one,  and  a  fit  subject  to  refer.  However, 
he  said,  he  had  the  money  to  pay  it,^  though  he  did  not  say  whe- 
ther it  was  his  own  or  Copey's.  Upon  these  facts,  it  was  conr 
tended  on  behalf  of  the  defendant,  *that  there  being  no  proof  of  ^  ^  ^^ 
the  defendant's  having  money  of  Copey's  in  his  hands,  to  apply 
to  the  count  in  the  declaration 'for  money  had  and  received,  the 
plaintiff  must  be  nonsuited,  and  that  it  was  within  the  principle 
of  Matson  ir,  Wharam,(m)  in  which  it  was  decided,  that  if  the 
person  who  had  the  goods  was  at  all  liable,  the  undertaking  by 
another  must  be  in  writing.  If,  therefore,  Copey  was  himself 
liable  to  the  plaintiff,  the  present  action  could  not  be  supported. 
But  the  Chief  Justice  took  a  ground  for  his  decision  which  su- 
perseded that  inquijry.  He  said,  that  if  a  person  had  obtained 
possession  of  goods  on  which  the  landlord  had  a  right  to  distrain 
for  rent,  and  he  promised  to  pay  the  rent,  though  it  was  clearly 
the  debt  of  another,  yet  a  note  ui  writing  was  not  necessary  ; 
that  such  a  case  appeared  to  apply  precisely  to  the  one  before 
him.  The  plaintiffs  had  .to  a  certain  e3Ctent  a  ficn  upon  the  car- 
riages, which  they  parted  with  on  the  defendant*s  promise  to 
pay.  His  Lordship  was  of  opinion,  that  that  circumstance  took 
the  case  out  of  the  statute,  and  that,  consequently,  the  defendant 
was  liable  for  the  amount  of  the  bill. 

The  subject  of  this  Third  Chapter  is  now  brought  to  a  con- 
clusion ;  it  may  be  properly  closed  with  observing  generally, 
that  any  judicial  confession  by  the  defendant,  saving  the  neces- 
sity of  all  proof  whatsoever,  will  exclude  the  application  of  the 
statute  of  frauds.  Thys,  where  a  tender(n)  is  pleaded  to  a  count 
upon  a  promise,  clearly  within  the  prohibition  of  the  statute, 
and  money  is  paid  into  court,  as  is  requisite  to  be  done  upon  this 
plea,  the  defendant  has  submitted  to  the  action,  and  shall  not  be 
suffered  to  commit  the  gross  inconsistency  of  afterwards  resortt 

^m)  2  T.  R.  80.    (n)  Middleton  v.  Brew^r^  Peake,  Ni.  Pr.  Ca.  15,. 
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jng  to  the  protection  of  the  statute.  Apd  in  this  respectt  the* 
courts  of  law  and  equity  concur ;  for  though  in  courts  of  equitf 
it  seems  now  to  be  a  doctrine  nearly  established,  ttiat  a  defendant 
may  admit  the  agreement  and  plead  the  statutcy  yet  unless  he 
pleads  *the  statute,  his  admission  will  be  taken  as  a  submissioa 
and  we  have  seen  in  the  case .  of  Spurrier  v.  Fit^ei*aid|(o)  th^ 
poncl«|sive  effect  of  tbb  submission  uppn  the  pleadings. 

(9)  6  Vez.  jun.  548. 
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CHAPTER  IV. 
Sections  the  Firsts  Secfttdj  and  TTiird. 

All  leases,  estates,  interests  of  freehold,  or  terms  of  yean,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  any  me88Ui^;cai 
manors,  lands,  tenements,  or  hereditaments,  made  or  crea* 
ted,  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in 
writing,  and  si^ed  by  the  parties  so  making  or  creating  the 
same,  or  their  agents,  thereunto  lawfully  authorised  by  writ* 
ing,  shall  have  the  force  and  effect  of  leases,  or  estates,  at 
will  only,  and  shall  not,  either  in  law  or  equity,  be  deem- 
ed or  taken  to  have  any  other  or  greater  fiirce  or  efficct ; 
any  consideration  for  making  any  such  parol  leases,  or 
estates,  or  any  former  law  or  usage  to  the  contrary  not- 
withstanding. 

dd.  Except  nevertheless,  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  re- 
served to  the  landlord,  during  such  term,  shall  amount  unto 
two-third  parts  at  the  least  of  the  fuU  improved  value  of  the 
thing  demised. 

3d.  And  moreover,  that  no  leases,  estates,  or  interests,  either 
of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold,  or  customary  interest,  of,  in,  to,  or  out  of 
any  messuages,  manors,  lands,  tenements,  or  hereditaments, 
shall  be  assigned,  granted,  or  surrendered,  unless  it  be  by 
deed,  or  note,  in  writing,  signed  by  the  party  so  assigning, 
granting,  or  surrendering  the  same,  or  their  agents,  there-  * 
unto  lawfiilly  authorised  by  writing,  or  by  act  and  operation 
of  l^iw. 


•PART  I. 
Parol  Demises. 


IT  will  be  convenient  to  include  under  one  consideration  the 
first  and  second  sections  of  the  statute,  which  will  properly  con- 
stitute the  first  part  of  the  4th  chapter ;  and  perhaps  the  subject 
will  be  best  introduced  by  considering  by  what  acts  or  attempts 
-(his  branch  of  the  statute  is  transgress^. 


•[241] 
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The  term  of  No  lease  by  parol  \9i\\  be  good,  under  these  provisions,  which 
S*^^  y?^  imports  to  convey  an  interest  for  more  than  three  years,(92)  which 
parol  lease     three  years  must  be  reckoned  from  the  time  of  making  the  same. 

i^iU  begood,  ^jj^  therefore,  it  was  ruled  by  Lord  Holt,  in  the  case  of  Raf^vlins 
must  be  '  '  -^  ' 

three  years  v,  Turner,(a)  that  a  le^se  for  three  years,  of  land,  to  be  good 
S^^of^S:^  without  deed,  must  be  for  three  years,  to  be  computed  from  the 
iii£^it.  time  of  the  agreement,  and  not  for  three  years  to  be  computed 

And  thouefa  ^™  ^"^  ^^  after.  But  leases  by  parol  for  less  than  three  years 
it  18  granted  from  the  time  of  making  them,  though  they  be  granted  to  com- 

^€\    All   \t\  hftV^ 

afuturecom-  "^^"^^^  **  *  future  day,  arc  clearly  not  within  the  statute.  Thusy 
mencement,  in  kiley  v.  Nicks,(d)  the  plaintiff  declared,  that  on  the  24th  day 
not  comprise  of  February,   1723,  she  demised  to  the  defendant  a  chamber,  a 

more  than  cellar,  and  half  a  shop,  to  hold  from  Lady-day  then  next,  for 
three  years,  ^  .       ^  ,  ,     . 

reckoned        ^  quarter  of  a  year,  and  so  from  quarter  to  quarter,  so  l(»)g  as  both 

from  the        parties  should  please,  at  5/.  per  quarter.     It  was  objected,  that 

timeofmak-     ,.    ,         -.  \,  •  ,, 

ing  it,  it  is     ^"^^  l^^^se  bemg  to  commence  at  a  future  day,  was  but  a  lease  at 

made  good     ^jh^  gin^e  the  statute  of  frauds.     The  Chief  Justice   at  first 
by  the  ex- 
ception, thought  it  a  good  objection,  but  upon  farther  consideration,  he 

*  [  242  ]     was  of  opinion,  that  the  exception  *was  not  confined  to  leases 
that  were  to  commence  from  the  time  of  the  making,  but  was  ge- 
neral as  to  all  leases,  that  were  not  to  hold  for  above  thi^ee  years 
from  the  making ;  and  the  plaintiff,  had  a  verdict  accordingly. 
If  a  tenant         ^^  ^  lease  be  made  for  three  years,  and  so  from  three  years  to 

from  yesu-  to  three  years,  this  is  a  lease  for  six  years,  and  so  void  by  the  statute 

year  holds  .  '  ' 

for  above        unless  it  be  in  wnting,(c)  and  a  lease  for  one  year,  and  so  from 

three  J^^*  year  to  year  for  or  during  40  years,  is  a  lease  for  the  term  of  40 

in  reckoning  years.(c/)     But  if  a  parol  lease  be  made  de  anno  in  annum  guamtSu 

backward^is  Qj^jl^obtis  fiartibue  fiiacurritf  this  is  adjudged  to  be  a  lease  only  far 

as  an  entire  one  year  certain ,(cr)  and  that  every  year  after,  it  is  a  springing 

whole  t[me^  interest  arising  upon  the  first  contract  and  parcel  of  it,  so  that 

ofhisocfua/  if    the   lessee  occupies    10   years,     these   years,  by    compu- 

stiU  ei^h  ^  tation   from  the  time  past,   make  an  entire  lease  for  so  many 

\ 

I 

(a)  1  Lord  Raym.736.  (b)  Strange,  651,  coram  Raym.  Ch.  J. 

(r)  Howd.  273.  (d)  Id.  ibid.  Bro.  tit.  Leases,  49.  But  it  is  otlierwise 
where  it  rests  in  covenant  to  grant  a  fresh  term  at  the  end  of  the  firsts 
and  so  on.     (e)  Legg  v.  Strudwick,  2  Salk.  414. 


(92)  But  still  an  agreement  for  a  lease  of  any  duration  must,  it  should 
aeem>  be  invalid,  if  not  in  writing,  and  signed  according  to  the  4th 
clause  of  the  4th  section ;  miless  it  cap  operate  as  a  present  demise. 
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years;  and  if  rent  beb  arrear  for  one  part  of  one  of  those  years,  succecdinf 

-  '         ..        .  ■  i.  year  18  a  nev 

and  part  of  another,  the  lessor  may  distrain  and  avow  as  for  so  tpringing  ia- 

much  rent  in  arrear  upon  one  eruire  lease,  and  need  not  avow  as  *f '*;^  "P**"* 
_  .  .  .  the  6rtt  cen- 

sor several  rents  due  upon  several  leases,  accounting  each  year  a  tnct,  so  that 

new  lease  ;(/)  for  it  has  been  adjudged,  that  after  the  commence-  proapectivc- 
^  .  .     ,  .     *.      .^      ty  *hcre  ne- 

ment  of  each  new  year,  it  becomes  an  entire  lease  certain  for  the  ver  was  any 

years  past,  and  also  for  the  year  entered  upon  ;(93)  •so  that  nci-  ***^  ^JJV 

(/)  Birch  V,  Wright,  1  T.  R.  380.  JSl^/^ere- 

.  fore,  i«  with* 

in  the  ezccp- 

(93)  The  laat  editor  of  Bacon*8  Abridgment  has  added  a  sensible  and  tion,  and 
pertinent  note  on  this  subject.    Vide  Bac.  Abr.  tit  Leases,  L.  4»  part  %  r  243  1 
ivhereof  is  here  extracted  for  the  reader.    "  It  is  now  clear",  says  that 
Gentleman,  "  that  a  lease^br  a  year ^  and  for  tuchjvrther  term  a»  the  ptur- 
ties  thall  agree ^  upon,   or  from  year  to  ygar  at  long  at  it  thailpleaee  both 
partiet,  is,  with  a  view  to  its  present  extent,  a  lease  for  a  year  certain, 
and  no  more  ;  though  with  a  view  to  the  time  which  has  elapsed,  or  the 
number  of  years  which  the  tenant  has  occupied,  it  is  considered  as  an 
estate  for  all  that  time,  including  the  current  year.    In  the  case  of 
Agard  9.  King,  Cro.  Eliz.  775,  where  the  court  are  made  to  say,  that 
such  a  lease  was  a  lease  certain  at  first  for  two  years  ;  it  is  to  be  remem- 
bered, that  they  -were  not  considering  the  present,  but  the  past  estate 
which  the  tenant  had :   what  they  say,  therefore,  must  be  understood 
with  reference  to  that,  and  to  import  nothing  more  than  it  was  at  iirst^ 
that  is,  upon  the  expiration  of  the  two  years,  a  lease  for  these  twoyesrs, 
whatever  it  might  be  as  to  the  third  year  which  the  tenant  had  entered 
upon,  and  upon  which  only  the  question  in  that  case  arose.  '  And  so  ii^ 
the  case  of  Bellasis  v.  Burbridge,  referred  to  in  Salk.  413,  and  fully  re- 
ported in  Lutwich  213,  the  lessee  under  a  demise  for  a  year,  and  so  on 
from  year  to  year,  &c.  had  occupied  one  year  and  part  of  another ;  and 
the  court  said  that  this  was  a  good  lease  for  two  years  at  least ;  that  is, 
that  the  tenant  having  continued  the  occupation  part  of  another  year, 
the  lease  was  thereby  become  a  good  lease  for  that  year ;  not  that  the    . 
lesse  by  the  terms  of  it  was  originally,  and  in  its  creation,  a  lease  for 
two  years  certain.    Ahd,  notwithstanding  the  puzzle  and  contrariety  of 
opinions  in  the  books,  with  respect  to  these  running  leases,  the  law  is 
now  considered  as  settled  agreeably  to  the  case  of  Legge  «.  Strudwick. 
They  are  leases  for  one,  two,  or  more  years,  according  to  the  form  of 
the  lease,  dependent  for  their  further  continuance  upon  the  will  of  the 
parties.    If  it  be  the  will  of  the  parties  that  they  should  have  a  further 
continuance,  (and  that  such  is  their  will,  the  law  will  presume,  unless 
the  contrary  be  evidenced  by  a  regular  half-year's  notice  to  quit,  gitea 
by  one  to  the  other)  the  tenant  so  continuing  in  possession,  is*  not  a  mer* 
tenant  at  will,  but  a  tenant  for  years  :  it  is  the  will  of  the  parties  thi> 


243  Parol  Demises^  b6ok  1« 

tfaer  iMortf  can  detennine  it  before  that  jtxt  ta  run  out.  And 
such  executory  contract  is  held,  not  to  be  void  by  the  statute  of 
irauds,(^)  though  it  be  for  more  than  three  years,  for  at  first  this 
being  a  lease  certun  only  for  one  year,  and  each  accruing  year 
*  r  244  ]  after  being  a  springing  interest  fbr  that  year,  it  *i8  not  a  lease  for 
any  three  years  to  come,  though,  by  a  computation  backwards, 
when  five  or  six  or  more  years  are  past,  this  may  be  said  to  be  a 
parol  lease  for  so  many  years ;  but  with  this,  it  is  said>  the  sta- 
tute has  nothing  to  do,  Jbut  only  looks  forward  to  parol  leases  for 
more  than  three  years  to  come.  And  this  passage,  which  I  quote 
from  Bacon's'Abridg^ent,  is  there  supported  by  a  reference  to 
an  analogous  decision  in  Keble*s  Reports,(A)  where  the  plaintiff 
declared,  that  he  retained  the  defendant  anno  1657,  for  one  year 
then  next  ensuing,  and  so  from  year  to  yewguamdiu^  ^r.  and  that 
anno  1661,  defendant  withdrew  himself  from  bis  senrice  for  a 
month  per  gvod,  l:tc.  and  the  court  held,  that  though  the  retainer 
at  first  was  for  a  year  certain,  yet,  after  every  other  year  begun, 
the  retainer  held  for  that  year  also^  and  gave  judgment  for  the 
plaintiff. 
A  leue  for         It  is  to  be  observed,,  that  though  by  the  statute  of  frauds  it  is 

more  than      enacted,  that  all  leases  by  parol,  for  more  than  three  years,  shall 

three  vearsy 

enures'  as  a    have  the  effect  of  estates  at  will  only,  yet  such  a  lease,  by  the 

tenancy  from  construction  of  the  courts,  enures  as  a  tenancy  from  year  to  year, 
and  requires,  therefore,  a  regular  nodce  to  determine  the  interest 
as  in  other  similar  holdings.  Thus,  in  the  case  of  Clayton  v. 
Blakey,(0  an  action  had  been  brought  against  a  tenant  for  double 
rent,  for  holding  over  after  the  expiration  of  his  term,  and  a  regu- 
lar notice  to  quit.  The  first  count  of  the  declaration  stated  a 
holding  under  a  certain  term,  deternunable  on  the  12th  of  Maf 
then  last ;  and  other  counts  stated  a  holding  fixim  year  to  year^ 
determinable  at  the  same  period.  It  appeared  in  evidencci  that 
the  defendant  had  held  the  premises  for  two  or  three  years  under 
a  parol  demise  for  2\  years  from  the  day  mentioned,  to  which 
the  notice  to  quit  had  reference.  On  the  statute  of  frauds,  it 
was  contended  at  the  trial,  that  the  holding  should  have  been 

(  ^)'2  Salk.  414  {h)  KeUe  1&  (i)  8  T.  R.  3. 


tliey  should  continue  the  tenancy  for  another  year :  his  precarious  inte- 
rest is  for  such  further  term  become  certain^  but  he  has  still  the  same 
kind  of  estate  which  he  formerly  had. 
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stated)  according  to  the  legal '  operatioD  of  it,  as  a  tenancy  at 
will ;  and  that,  as  there  was  no  count  adapted  to  that  considera- 
tion of  it|  the  plaintiff  ought  to  be  nonsuited.  The  judge,  how- 
ever, considering  that  it  amounted  to  a  tenancy  *from  year  to  *  [  245  ] 
year,  overruled  the  objection,  and  the  plaintiff  obtained  a  vei^ 
diet.  And,  upon  a  motion  afterwards  made  to  set  this  verdict 
aside,  on  the  ground  of  a  misdirection,  Lord  Kenyon,  Ch.  J.  with 
whom  the  rest  of  the  court  agreed,  held  that  the  direction  was 
right :  ^  for  the  meaning  of  the  statute  was,  that  such  an  agree- 
ment should  not  operate  as  a  term  ;  but  what  was,  when  the  sta- 
tute was  made,  consideitd  as  a  tenancy  at  will,  has  since  been 
properly  construed  to  enure  as  a  tenancy  from  year  to  year.** 

But  though  the  lease  be  void  by  the  statute  of  frauds,  as  to  the  And  though 

duration  of  the  term,  it  is  to  be  remembered,  that  in  other  re-  *^f.*^***  )^' 

self  be  void 

spects  the  lease  may  be  regarded  as  having  an  operation,  at  least  under  the 
«8  far  as  its  terms  are  applicable  to  a  tenancy  from  year  to  year.  f^^^^»  y^  ^ 
So  that  if  land  is  let  for  seven  years  by  parol,  and  the  landlord  late  the 
agrees  that  the  taiant  shall  enter  at  Lady-day,  and  quit  at  Can-  ^^^^ 
dlemas,  though  such  verbal  lease  is  void  by  the  statute  of  frauds,  interest, 
as  to  the  extent  of  interest  affected  to  be  gpranted,  yet  the  landk>rd 
can  only  put  an  end  to  the  tenancy  at  Candlemas. 

An  ejectment(/t)  was  brought  on  the  demise  of  T.  Rigge.  At 
the  trial  it  appeared,  that  in  Jantiary,  1790,  Wilkinson,  as  agent 
lor  the  lessor  of  the  plaintiff,  let  the  &rm  in  question,  called 
Hague's  farm,  to  the  defendant  for  seven  years,  by  parol.  The 
defendant  was'to  enter  when  the  former  tenant  quitted,  viz.  on  the 
lahd  at  Old  Lady-da^,  and  the  house  on  the  25th  of  May  follow- 
ing, and  he  was  to  quit  at  Candlemas.  The  defendant  entered 
accordingly,  and  paid  rent  A  notice  to  quit  at  Lady-day  ensu- 
ing was  served  on  the  22d  of  September,  1792.  And  it  wa» 
contended,  that  as  the  agreement  for  seven  years  was  void  by  the 
statute,  it  being  by  parol,  the  defendant  must  be  considered  as. 
tenant  from  year  to  year,  each  year  commencing  from  Lady- 
day  when  he  entered,  and  that,  consequently,  the  notice  to  quit  at 
Lady-day,  served  more  than  half>a-year  before,  was  regular.  But 
Lord  Kenyon  was  of  'opinion,  that  though  the  agreement  was  *  [  249  ] 
md  by  the  statute  of  frauds,  as  to  the  duration  of  the  lease,  it 
must  regulate  the  terms  on  which  the  tenancy  subsists,  in  other 

(>)  Doe  on  dem,  Rigge  v.  BeU>  5  T.  R.  471^. 

-     Dd 
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respects,  tfs.tothe  rent,  the  time  of  the  yeiftr  the  ten^t  is  to 
quit,  &c.  So,  said  his  Lordship,  where  a  tenant  holds  over  after 
the  expiration  of  a  lease,  without  having  entered  into  any  new 
contract,  he  holds  upon  the  former  terms.  In  this  case  it  was 
agreed,  that  the  defendant  should  quit  at  Candlemas  ;  and  though 
the  lease  was  void  as  to  the  number  of  years,  for  which  the  de- 
fendant was  to  hold,  yet  if  the  lessor  chose  to  determine  the  te- 
nancy before  the  expiration  of  the  seven  years,  he  could  cmly  put 
an  end  to  it  at  Candlemas. 
A  lease  But  it  seems  proper  to  observe  generally,  that  where  a  lease 

which  would  ^qu|^  hq^  have  been  good  by  parol  at  common  law,  it  will  not  be 
been  good  by  effectual,  though  in  writing,  since  the  statute  of  frauds,  if  it  is 

^ro/,atcom-  ^^^  ^^^  sealed  and  delivered.  Thus,  aithouirh  since  the  statute 
mon  law,  is  ^  .  , 

notnowgood  a  term  for  any  number  of  years  may  be  created  by  wnting  only 

by  being  in     without  deed,  yet  if  there  is  a  lease  actually  in  being,  another  lease 

merely.  cannot  be  made  of  the  reversion  without  a  deed  poll,  or  inden- 

What  leases  ture.(94)     But  we  are  to  be  understood  to  advert  here  to  a  rever- 

were  good      ^^^  |„  ^^  strict  idea  thereof,  as  drawing  after  it  the  rents  and 

by  parol,  and  ,  ,      ^ 

what  were     services,  to  the  grant  Qf  which  description  of  interest  a  deed  was 

S?b^"d^  ^  always  essentially  necessary.  Writing,  therefore,  without  both 
at  common  sealing  and  delivery,  will  be  of  no  avail,  since  the  statute,  topass 
^^'  out  of  the  lessor  such  reversioui  or  reversionary  interest  for  any 

term  of  years,  whether  few  or  many.     But  to  pass  what  is  pro- 
perly called  an  intereaae  femdrdy  or  future  interest,  to  commence 
at  the  expiration  of  a  subsisting  termj  a  writing  oniy  will  be  now^ 
sufficient,  as  a  verbal  grant  or  demise  would  have  been  at  com- 
mon law.(/) 
*  [  247  ]         *Thus,  also,  if  at  this  day,  there  being  a  subsisting  lease,  the 
Of  tliedtf-  lessor  were  to  make  a  lease  in  writing,  without  sealing  and  de* 
tween^tlic'    ^^^ly,  of  the  same  premises  to  another,  for  a  term  exactly  com- 
intereste  ter-  mensurate  with  the  existing  interest,  such  second  lease  would  be 
strict  rever-  W^^^Y  ^  abortion,  for  such  lease  could  not  have  been  rendered 
sion.  effectual  by  parol  only  at  common  hiw,  there  being  no  future  in- 

terest or  iruer€99c  temurd  to  pass ;  and,  as  a  reversion^  the  lessor 

(/)  Vide  Bro.  Ut  Leases  48.    Plowd.  421,  b.  422,  432,  521.    Cro. 
£1.60. 


(94)  To  effectuate  which  lease  before  stat  4  &  5  Abd,  c.  16,  the  at^ 
tomment  of  the  first  lessee  was  also  necessary.  * 
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coQld  pass  nothing  without  deed.  But  if  the  second  lease  exceed 
the  duration  of  the  subsisting  lease>  then  an  intere^ae  termini  maf 
pass  by  writing  only,  as  it  might,  before  the  statute,  have  been 
created  by  word  of  mouth.  And  wliere  the  second  lease  is  com- 
mensurate in  extent  with  the  first,  a  deed  poU(9S)  will  carry  the 
reversion,  and  draw  after  it  the  title  to  the  rents  and  services  of 
the  first  lessee,  without  attornment,  since  the  statute  of  Anne. 


PART  II. 
Surrenders. 


AT  common  la[w,  surrenders  of  estates  for  life  or  years  were      What  sur- 
good  if  made  by  parol,  except  where  the  subjects  wefre  such  as  J^     J'^^*' 
could  not  pass  without  deed,  by  reason  oftheir  nature  and  quality  ;  deed  atcom- 
which  was  the  case  with  respect  to  those  things  which  are  said  "***"  **^* 
to  lie  in  grapt,  as  all  incorporeal  hereditaments.  An  advowson  or 
rent,  therefore,  could  not,  nor  can  they  at  this  day,  be  •urrender* 
ed  without  an  instrument  sealed  and  delivered,  for  they  are  inca- 
pable af  being  fuused  without  it.    And  remainders,  though  of 
lands  which  of  themselves  •might  pass  without  deed  by  delivery     ^p         - 
and  seisin  only,  inasmuch  as  they  are  the  proper  subjects  of  the 
conveyance  by  gtant,  can  only  be  surrendered  by  deed.  If  a  feoff- 
ment, therefore,  be  made  to  A  for  his  life,  with  the  remainder 
to  B  for  his  life,  B's  estate  cannot  be  surrendered  without  deed, 
by  reason  of  its  nature  and  quality  as  a  remainder,  though  the  es* 
tate  might  have  had  its  Commencement  without  deed.    On  the 
other  hand,  though  an  estate  was  actually  created  by  deed,  yet,  if  it 
ntighi  have  been  created  without  it,  it  is  capable  of  being  wrren' 
dered  without  It.    Again,  though  the  estate  began  without  deed, 
as  a  tenancy  by  the  curtesy ^  or  a  tenancy  in  dower  of  an  advpwson  or 
rent,  yet,  in  respect  of  the  nature  and  quality  of  the  thing,  which 
lies  only  in  grant,  it  cannot  be  surrendered  without  deed.     But 
the  surrender  of  an  estate  of  lands  in  fioa^emon^  whether  for  life 
or  years,  might,  at  common  hiw,  and  still  may  be  surrendered 


(95)  An  indenture  or  fine  wocdd  have  still  a  stronger  efiicacy ;  for,  by 
virtue  of  the  estoppel,  the  second  lease '  would  operate  as  a  preaev^ 
lease,  and  the  second  lessee,  even  without  the  possession,  would  be 
liable  for  the  rent. 
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withoQt  deed  or  deliverf,  because  it  isonlf  the  restoring  or  yield- 
ing  up  of  the  estate  again  to  him  in  the  immediate  reversion  or 
remainder,  vhich  is  an  act  favoured  in  the  law.(m)    So  a  tenant 
for  life,  and  he  in  reversion  for  life,  might*  at  the  common  law, 
have  joined  in  a  surrender  by  parol ;  for,  as  it  seems  by  Bennett's 
ca8e,(n)  such  a  surrender  would  operate  first  on  the  part  of  the 
lessee  ibr  life,  towards  him  in  reversion  for  life,  fuid  then  as  the 
suiTender  of  him  in  reversion ;  so  that  before  the  surrender  work- 
ed with  respect  to^the  reversion,   such  reversion  would  have  be- 
come an  estate  in  possession,  by  the  previous  act  of  the  lessee 
for  life. 
Where  at       Where,  at  the  common  law,  for  the  reasons  above  mentioned, 
^mmon  law  a  deed  was  necessary  to  perfect  a  surrender,  a  surrender  c^  still 
necessarvTo  ^^^^  ^  effectuated'  by  the  same  solemnity  ;  for  the  statute  of 
perfect  the    frauds  has  given  no  new  efficacy  to  a  written  instrument,  except 
UieTajne  »ol-  *"  *  negative  sense,  by  withdrawing  from  parol  transaction^  in 
emnity  is  still  (he  cases  within  its  provisions,  their  legal  virtue  and  validity.  But 
anT'where  it  ^^  respect  to  lands  in  possession^  which,  at  the  common  law, 
might  have    might  have  been  surrendered. by  word  only,  without  deed  or  wri- 
rolt"  wntmr  ^6»  ^^  statute  has  created  *a  necessity  for  a  written  document, 
is   now  ne-  by  enacting,  ^  that  no  leases,  estates,  or  interests,  either  of  free- 
•  r  9      1     ^^^^  ^^  ^i^TV[i  of  years,  or  any  uncertain  interest,  not  being  copy- 
•  hold  or  customary  interest  of,  in,  to,  or  out  of  any  messuages, 

^lanors,  lands,  tenements,  or  hereditaments,  shall  be  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  sp 
surrendering  the  same,  or  his  agents  tliereunto  lawfully  authoris- 
ed by  writing,  or  by  act  or  operation  of  law.'  By  this  clause, 
writing  is  made  essential  to  a  surrender  of  estates  for  life  or  years 
in  possession,  but  as  a  deed  was  not  necessary  at  common  law  to 
validate  such  a  surrender,  so  neither  is  a  deed  at  this  day  reqiyred 
for  such  purpose  ;  it  is  enough  if  there  is  a  note  in  writing  with- 
out seal.  A  lease,  therefore,  since  the  statute,  m»y  be  created 
for  any  term  of  years  by  Meriting  only,  and  by  writing  only  may 
be  effectually  surrendered ;  and  in  the  case  of  Farmer  v.  Rod* 
gers^o)  it  was  adjudged,  that  this  note  in  writing  required  no 
stamp,  though  that  seems  since  to  have  been  rendered  necessary 
by  the  statute,  23  Geo.  3,  c.  58. 

(m)  See  Coke  Lttt.  338  ai        (n)  2  Roll.  Rep.  20.        (o)  2  WiU.  26, 
and  Beck  u.  Phillips,  5  Burr.  2827. 
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As  to  the  eflfect  of  cancelling  the  deed,  whether  such  an  act  Of  the  effect 
shall  operate  as  a  determination  of  the  interest  under  a  lease,  a  ainccthesSi^ 
ytry  different  account  seems  to  have  been  given*  in  different  ^ute. 
places  by  the  same  gi^t  writer  and  judge.  The  treatise  on  leases 
and  terms  for  years  comprehended  in  Bacon's  Abridgment,  and 
supposed  to  be  the  production  of  Chief  Baron  Gilbert,  under  the 
letter  T,  thus  states  the  distinction  between^  the  several  descrip- 
tions of  property  in  lease,  in  regard  to  the  effect  of  cancelling  the 
instrument  or  deed,  whereby  the  lease  was  made.    ^  As  to  leases 
lor  years,  owing  their  existence  to  the  deed  or  indenture  whereby 
they  are  created,  so  that  the  cancelling  or  destruction  thereof 
ahall  destroy  and  avoid  the  lease,  a  diversity  seems  to  be  taken  in 
the  books  between  such  things  as  lie  in  livery,  and  may  be  exe- 
cuted by  actual  entry,  and  such  things  as  lie  only  in  grant,  where- 
of no  actual  or  manual  occupation  can  be  had  ;  therefore,  *if  one     *  [  350  ] 
had  made  a  lease  for  J'ears,  at  common  law,  of  lands  or  houses 
by  deed  or  indenture,  and  tear,  rase,  or  cancel  it,  yet  this  would 
not  destroy  the  continuance  of  the  lease  itself,  because  such  lease 
of  lands  or  houses  lying  in  manurance,  and  actual  occupation, 
might  at  first  have  been  made  by  parol  only,  without  any  deed  or  ^ 

indenture :  and,  therefore,  such  deed  or  indenture  being  not  of 
the  e99cnce  of  the  lease,  the  destruction  or  cancelling  thereof  shall 
not  defeat  or  destroy  the  lease  or  interest  of  the  lessee,  because 
his  actual  entry  into  the  land,'  and  continuance  of  the  visible 
possession  and  occupation  thereof,  give  sufficient  sanction  and 
notoriety  to  the  contract,  as  to  the  interest  of  the  lessee  in  the 
lands  and  houses  themselves,  though  thereby  the  deed  itself,  and 
all  covenants^  which  had  their  existence  only  by  the  deed,  are 
defeated  and  avoided.  But  if  the  King  make  a  lease  of  such  lands 
or  houses,  by  letters  patent,  which  are  matter  of  record,  and  the 
letters  patent  and  enrolinent  are  destroyed  or  cancelled,  the  lease 
itself  falls  to  the  ground,  because  these  letters  patent  and  enrd- 
ment,  which  were  of  the  eaaenee  of  the  creation  and  ccHitinuance 
of  the  lease,  are  destroyed  and  lost.  So,  if  a  common  person  had 
made  a  lease  for  years,  or  a  grant  for  years,  of  dthe,  common,  ad- 
vowsons,  or  other  thing  which  lie  merely  in  grant ;  in  such  cases 
the  cancelling  or  destruction  of  the  deed,  whereby  they  were 
created  and  subsisted,  must  necessarily  destroy  the  interest  of  the 
grantee  likewise,  because  such  deed  was  of  the  very  esftice  of  the 
deed  or  grant,  without  which  it  could  not  have  been  made  at  first, 
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•  nor  can  subsist  aftenratds,  such  deed  being  the  only  evidence  of 
the  contract,  which  could  not  be  executed  by  an  actual  itossesuon 
or  manual  occupation.  But  now,  since  the  statute  of  frauds  and 
perjuries,  which  makes  all  leases  for  above  three  years,  to  have 
only  the  force  and  effect  of  leases  at  will,  unless  they  be  in  writing, 
and  signed  by  the  party,  &c.  the  deed  or  writing,  whereby  such 
lease  is  made,  seen*6  to  be  of  the  same  essence  as  the  lease  itself ; 
and,  therefore,  the  cancelling  or  destruction  of  that,  seems  to  de- 
stroy and  avoid  the  lease  itself,  because  it  destroys  all  evidence 
allowed  by  law  for  the  support  thereof ;  though  in  such  case 
*  [  25 1  ]  Chancery  frequently  *sets  up  the  lease  again,  or  decrees  the  party 
to  execute  a  new  one,  for  the  residue  of  the  term,  which  is  not 
against  the  prohilntion  of  the  act,  because  there  was- once  a  good 
and  effectual  lease  made  pursuant  to  the  statute.*' 

It  seems,  therefore,  in  the  above  passage,  which,  like  the  other 
parts  of  that  excellent  title,  is  written  with  g^eat  clearness  of  stile 
and  expression,  to  have  been  considered,  upon  good  grounds, 
that  the  operation  of  cancelling  the  deed  depended  upon  the  ques- 
tion, how  far  the  instrument  itself  was  essential  to  the  conveyance. 
Where  the  subject  of  the  lease  lay  in  grant,  it  appears  that  at  com* 
mon  law  the  destruction  of  the  instrument  woukl  defeat  the  in* 
terest  taken  under  it,  because  such  instrument  wasof  the  essence 
of  the  grant ;  but  where  the  thing  lay  in  livery  and  manual  oc- 
cupation, the  deed  being,  at  common  law,  the  authentication  only 
of  tiie  transfer,  and  not  the  operative  act  of  conveying  the  pro- 
perty, the  cancelling  of  the  instrument  would  not  involve  the  de- 
struction of  the  interest  conveyed.  But  when  the  statute  made 
writing  essential  to  a  lease  of  hereditaments  lying  in  livery,  as 
well  as  of  those  which  lie  in  grant,  (which,  as  we  have  seen,  must 
always  have  been  by  deed)  it  was  thought  by  the  writer  of  the 
passage  above  produced,  that  the  destruction  of  the  deed  by  can- 
celling, necessarily  drew  after  it  the  destruction  of  the  interest  it- 
self. A  contrary  opinion,  however,  was  given  by  the  author  of 
the  above  observ^ition,  when  utting  as  judge  in  the  case  of  Ma- 
gennis  v,  Maccullough^)  where  his  Lordship  held,  that  ^  a  lease 
for  years  cannot  be  surrendered  by  cancelling  the  indenture 
merely,  and  without  writing ;  because  the  intent  of  that  statute 
was  to  take  away  the  manner  they  formerly  had  of  transferring 
interests  in  lands,  by  signs,  symbols,  and  words  only  ;  and,  there- 
fore, as  a  livery  and  seisin  on  a  parol  feoffment)  was  a  sign  of 

(/»)  Gilb.  Eq.  Rep.  236. 
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passing  the  freehold,  before  the  statute,  but  is  now  taken  away 

by  the  statute  ;  so  the  canceHing  was  a  sign  of  a  surrender,  before 

the    'statute,  but  is  now  taken  away,  unless  there  be  a  writing    •  [  253  ] 

under  the  hand  bf  the  party." 

As  the  statute  does  expressly  declare  that  cancelling  a  deed 
shall  operate  as  a  legal  surrender  of  the  lease,  to  deduce  a  conse- 
quence by  argument,  from  its  particular  provisions,  in  prejudice 
of  its  general  object,  seems  to  be  a  very  questionable  method  of 
exposition ;  and  on  this  ground,  perhaps,  the  reader  will  think 
that  the  opinion  of  the  Chief  Baron  last  above  stated,  and  which 
was  judicially  delivered  by  him,  is  entitled  to  the  preference,  as 
well  on  prindples  of  law,  as  on  account  of  the  more  solemn  oc- 
casion of  pronouncing  it. 

But  though,  as  a  general  position,  what  fell  from  the  Chief 
Baron,  in  respect  to  the  inadequacy  of  signs  and  symbols,  to  ef- 
fectuate a  transfer  of  lands,  either  by  surrender  or  otherwise,  since 
the  statute,  appears  to  have  been  good  law,  yet  it  seems  there  may 
be  particular  cases,  wherein  a  court  of  equity  will  lend  its  aid 
against  the  statute,  to  validate  a  surrender  accredited  only  by  these 
ostensible  marks.  Thus,  in  the  case  of  Knatchbplt  v.  Porter,(9) 
Sir  George  Moore  being  lessee  of  a  house  in  Hatton  Garden,  at 
60L/ier  anrntnij  assigned  his  term  to  Porter,  who  covenanted  in 
the  assignment  to  indemnify  him  ag^nst  the  covenants  in  the  ori- 
ginal lease.  Sir  Charles  Rich  bought  the  reversionary  interest 
of  the  lessor,  and  treated  with  Porter  to  surrender  the  term,  and 
an  assignment  was  made  betwixt  them,  for  that  purpose,  and  the 
key  delivered  and  accepted  :  but  afterwards.  Sir  Charles  Rich,  al- 
tering his  purpose  of  living  in  the  house,  it  stood  empty  for  some 
years,  and  then  he  brings  a  bill  against  Sir  George  Moore,  who  ' 
was  the  original  lessee,  to  compel  him  to  admit  an  attoniment,  in 
order  to  his  bringing  his  action  at  kw  for  the  rent ;  but  Porter 
was  made  no  parly  to  that  suit ;  however.  Sir  George  Moore,  in 
his  defence,  insisted  upon  *the  agreement  made  between  Sir  *  [  353  ] 
Charles  Rich  and  Porter  for  the  surrendering  of  the  lease,  and 
that  the  key  was  delivered  pursuant  thereunto,  6cc.  But  he  was 
overruled  in  that  matter  at  the  heanng,  and  it  was  declared  he 
should  goto  a  trial  at  law,  and  admit  an  attornment ;  but  Sir  George 
Moore's  attorney  pleading  that  Sir  George  never  attorned,  upon  the 
plaintiff's  coming  back  into  this  court,  it  was  decreed.  Sir  George 
should  pay  the  rent  arrear,  amounting  to  about  400/.     Knatch- 

(9)  ^  Vcm.  112. 
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bolt,  the  executor  of  Sir  George  Moore^  brought  his  biU  to  be 

reimbursed  against  Porter,  according  to  his  coyenant  on  the  as' 

sigmnent,  on  which  he  could  not  recover  at  law,  by  reason  that 

Sir  Charles  Rich  could  not  at  law  have  recorered  of  Sir  George 

Moore,  for  want  of  an  attornment.    Porter,  by  answer,  set  forth 

tlie  agreement  made  with  Sir  Charles  Rich,  for  surrendering  his 

term,  and  delivery  of  the  key,  and  his  acceptance  of  it,  Sec.  and 

therefore  insisted  he  ought  not  to  be  charged,  and  the  court  now^ 

upon  the  hearing  of  the  cause,  was  of  opinion,  that  the  agree-- 

ment  was  well  proved,  and  a  good  discharge,  and  Porter  not  liable 

to  answer  any  rent  after  that  time :  and  though  the  court  had 

decreed  otherwise  against  Sir  George  Moore,  yet  Porter,  being 

not  party  to  that  suit,  was  not  bound  thereby,  and  therefore,  with^ 

out  any  regard  to  that  decree,  they  were  to  judge  upon  the  case 

then  before  them,  and  saw  no  reason  ^to  relieve  the  plaintiff. 

_.  .        As  the  section  we  are  upon,  makes  an  express  exception  of 

ers  in  law.      surrenders,  which  take  effect  by  operation  of  law,  a  knowledge 

of  vfhat  comdinteH  a  surrender  in  law  seems  necessary  to  a  right 

understanding  of  this  branch  of  the  statute.    The  science  of 

law,  whether  derived  from  statute  or  custom,  is  a  science  of  rules 

rendered  flexible  to  the  varying  wants  and  relations  of  mankind, 

in  a  state  of  society  more  or  less  complex,  by  a  mnlutude  of  ex* 

cepiions  and controullng  distinctions'^  the  statute  of  frauds, fi'am- 

cd  in  an  xra  of  social  and  political  advancement,  has  much  of 

this  modified  character,  and  will,  therefore,  be  very  superficially 

understood,  unless  the  boundaries  of  its  application  are  as  well 

w^i-    .^    ^     known,  as  its  •positive  enactments.    When  we  are  told,  there- 
inftttiieyre- 

mftin  as  at  fore,  that  all  virtual  surrenders,  or  such  as  have  their  operation' 
common  law.  by  construction  or  consequence  of  law  upon  the  acts  of  the  par- 
ties, remain  as  they  stood  at  common  law,  we  require  also  to  be 
instructed  with  respect  to  the  true  notion  to  be  entertained  of  a  sur- 
render at  kiw.  In  the  case  of  Magennis  v.  Mac^uilough,(r)  above 
cited,  the  Chief  Baron,  in  considering  the  survender  by  cancelling- 
as  out  of  the  exception,  construed  the  words  by  act  or  operation 
of  law,  to  intend, only  that  virtual  surrender  which  is  wrought  by 
the  taking  of  a  new  lease  or  interest,  which,  being  in  wridng,  is 
of  equal  notoriety  with  a  surrender  in  writing.  And  this.expo*. 
^tion  and  limitation  seems  to  agree  with  the  cases  and  authori-* 
ties.    If  a  lessee  for  life  or  years  accepts  a  new  lease  in  writing, 

(r)  Gilb.  Eq.  Rep.  236. 
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from  the  lessor,  the  original  lease  is  forthwith  surrendered  by  That  the  pro- 
operation  of  law.  And  as  this  effect  seems  capable  of  being  P*J^  a^S^ 
produced  in  two  ways,  viz.  by  implication  or  construction,  and  cr  in  Uw,  is» 
by  the  technical  consequence  of  merger  by  union  of  estates,  it  J^Jj^"]^  ^^ 

will  be  proper,  therefore,  to  have  regard  to  these  distinct  conse*  cepto  a  new 

lease,  in  wri- 
quences.  ^^^^   befoie 

A  surrender  in  law  of  a  lease  in  possession  is  implied  in  the  theendoftho 
acceptance  of  a  new  lease  from  the  reversioner ;  for  if  the  lessee  J^^  "^ 
accept  a  new  lease  from  his  lessor,  he  admits  and  affirms  his  les- 
sor's ability  to  make  such  new  lease,  which  could  not  be  done  by 
him,  if  the  old  lease  stood  in  his  wa3\     Upon  this  principle,  if  a 
lessee  for  twenty  years,  or  any  greater  number,  takes  a  new  lease  Of  these  ex- 
for  ten  or  any  smaller  number,  to  take  place  during  the  period  of  their  retaons 

the  first,  the  first  term  of  twenty  years  is  thereby  determined,(«)  ^  vsric-' 

ties* 
because  the  lessee  having  made  a  lease  for  a  longer  duration,  was 

incompetent  to  contract  for  another  lease  in  possession,  while  the 
former  remained  unsurrendered ;  the  surrender,  therefore,  of  the 
longer  lease  is  implied  from  the  necessity  of  the  thing,  and  the 
surrender  of  the  whole  is  implied,  because  the  contract  was  m- 
dre^  and  incapable  of  being  divided  or  avoided  *for  part,  and  left  *  [  355  ] 
standing  for  part.  And  though  such  second  lease  were  made  to 
commence  infuturo^t)  as  an  interene  termini ,  to  take  effect  dur* 
ing  the  first  lease  in  possesion,  and  not  in  reversion,  the  same 
consequence  by  construction  must  take  place,  for  it  equally  im- 
ports an  admission  and  affirmance  of  the  lessor's  ability  to  make 
a  new  contract  And  upon  the  same  reasoning,  if  before  the  sta- 
tute of  frauds  such  second  lease  were  made  by  parol,(96)  it  would 
operate  as  a  surrender  of  the  first. 

But  looking  to  the  same  principle  of  construction^  it  seems 
dear  that  since  the  statute,  such  parol  lease,  if  for  more  than 
three  years,  being  incapable  of  conveying  any  interest  beyond  an 
estate  at  will,  would  not  afford  a  ground  for  the  implication  of  a 

(t)  Cro.  Jac.  84,  Gybaon  v.  Searles,  3  Roll.  Abr.  496.         XO  3  R(4L 
Abr.  496  ;  and  Cro.  £1.  605,  Hutchins  v.  Martin. 


(96)  2  Roll.  Abr.  496.  The  note  to  the  11th  edit  of  Coke  Litt.  does 
not  seem  to  be  correct  in  aupposing  it  necessary,  in  order  to  produco 
this  aurrender  by  implication,  that  the  second  contract  should  be  of  M 
ikigk  a  natmre  oi  thefitMt.    Vide  note  296^ 
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,  .  surrender ;  for  as  the  interest  is  btdlt  upon  intention)  it  seems  to 
follow,  that  if  such  lease  does  not  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties,  the  acceptance  will  be 
DO  surrender  in  law  of  the  subsisting  lease  ;  upon  which  point 
the  judges  seemed  to  agree,  in  the  casb  of  Wilson  v.  Sir  Tho- 
mas Sewell,(t^)  relying  upon  the  authoiity  of  Lloyd  v.  Gregory^ 
which  tliey  cited  from  Sir  William  Jones's  Reports.(97) 

It  should  be  observed,  however,  that  although  a  lease^  not  by 
deed,  granted  to  take  effect  during  a  subsisting  anteeedent  lease, 
and  falling  short,  of  it  in  extent  and  duration,  if  given  to  a  stran- 
*  [  256  ]  Z^^^t  is  necessarily  void,  {is  fia's  been  shown  at  the  'beginning  of 
this  chapter ;  yet  that,  if  it  be  given  to^  and  accepted  by  the 
prior  lessee  himself,  it  will  operate  as  a  virtual  surrender  of.  his 
subsisting  lease*  and  take  effect  in  him  by  substitution  ;  for  it  is 
only  considered  as  void  in  law,  because  of  the  subusting  lease^ 
which  absorbs  all  that  it  affects  to  give  ;  the  removal,  therefore* 
of  that  interest  out  of  the  way,  makes  roonl  for  it  to  operate  ; 
and,  to  $et  up  that  as  an  obstacle,  the  removal  of  which  is  sup- 
posed between  the  parties  interested  in  the  new  grant  as  well  as 
the  old  interest,  would  be  to  contradict  the  intention  where  the 
law  allows  intention  to  govern  the  construction.        ^     . 

The  reader  should  be  reminded  also,  that  in  this  last  supposed 
case  of  a  new  lease  to  the  lessee  made  by  writing,  without  deed, 
and  for  a  term  of  shorter  duration  than  the  subsisting  lease,  as 
no  reversion  caa  be  supposed  to  be  carried  by  it,  but  only  an  2»- 
teresse  tcrndniy  nothing  is  passed  which  can  merge  the  posses- 
ion of  the  first  lease  ;.  the  surrender  of  it  can,  therefore,  only 
be  wrought  by  implication  from  intention  ;  whereas,  if  the  se* 
cond  lease,  though  of  shorter  duration  than  the  first*  had  been  ■ 
made  by  deed  poll,  or  indenture,  inasmuch  as  such  a  convey- 
ance  was  capable  of  carrying  the  reversion  to  which  the  rents 
and  services  might  be  incident,  it  seems  that  there  would  be 
room  for  considering  the  first  lease  as  merged  in  the  reversion  ; 
lor  an-  union  of  the  reversion,  with  the  possesion,  though  for 
ever  so  short  a  time,  seems  in  law  to  merge  the  subordinate  in- 
terested)    But  if  the  second  lease,  though  made  by  deed,  is  not 

(tt)  4  Burr.  1980.         (x)  Plowd.  151. 

(97)  405,  406,  and  see  2  Roll.  Abr.  495,  (F.)  pi.  r»  wiiere  the  same 
«ase  is  referred  to  by  the  nam^  of  Fludd  «.  Gregory. 
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to  commence  till  the  first  is  expired,  no  merj^er  <wil1  take  effect, 
as  appears  by  the  anonymous  case  in  Anderson's  Reports^y) 
where  a  lessor  lets  his  lands  to  A  for  life,  and  two  years  over ; 
and  afterwards  let  the  same  lands  to  B  for  forty  years,  to  com- 
mence after  the  death  of  A,  and  the  end  of  the  term  of  twenty 
years  ;  and  B  intermarried  with  A,  and  A  died,  so  that  the  term 
of  twenty  years  was  left  in  B  ;  yet  as  the  term  of  forty  years  was 
not  to  commence  till  the  first  lease  was  ended,  there  was  no  mer- 
ger by  union  of  the  terms.  •  [  357  ] 

*But  if  a  lessee  takes  a  second  lease  from  his  lessor,  to  com-  K  the  lessor 
nence  before  the  expiration  of  the  first,  though  the  second  leate  ^^}  ^ti** 
is  of  less  duration  than  the  first,  and  is,  moreover,  made  sub-  the     lessee, 
ject  to  a  condition,  which  is  afterwards  broken,  so  that  the  lease  JIP^  y^^^i 
becomes  voidt  yet  the  first  lease  is  irrecoverably  merged  and  fease  is  roer* 
gone  by  the  acceptance  of  the  second,  as  appears  by  Coke  Litt.  ^p^jj"  ^^ 
2183.  where  it  is  said,  that  if  a.  man  make  a  lease  for  forty  years,  restitution, 
and  the  lessee  afterwards  takes  a  lease  for  twenty  years,  upon  cJ^^^n^  is 
condition,  tiiat  if  he  do  such  an  act,  that  then  the  lease  for  twenty  afterwards 
years  shall  be  void,  and  afterwards  the  lessee  break  the  con<fi* 
tion,  by  force  whereof  the  second  lease  is  void,  nevertheless  the 
lease  for  forty  yestrs  is  surrendered,  for  the  condition  was  annex- 
ed to  the  lease  for  twenty  years,  but  the  surrender  was  absolute. 
So  it  is,  if  a  man  make  a  lease  for  forty  years,  and  the  lessor 
grant  the  reversion  to  the  lessee  upon  condition,  and  afterwards 
the  condition  is  broken,  the  term  is  absolutely  surrendered  ;  for 
a  condition  may  be  annexed  to  a  surrender,  and  revest  the  parti- 
cular estate,  because  the  surrender  is  then  conditional ;  but  when 
the  lessor  grants  the  reversion  to  the  lessee  upon  condition,  there 
the  condition  is  annexed  to  the  reversion,  and  the  surrender  is 
absolute. 

But  the  doctrine  of  merger  supplies  a  principle  to  which  only  And  even  if 
certain  instances  of  these  surrenders  ift  law  can  be  reduced  :  the  J^*  ^^"^ 
implication  of  intention  from  the  acts  of  the  parties,  is  the  only  yet  a  surren- 
legal  foundation  which  will  support  them  in  all  their  extent.    In  ^^T^^-  ^^^ 
Mellows  V.  May,(z)  the  case  upon  the  special  verdict  in  trespass  lease  may  be 
was  thus  :RalphMeUows  and  his  %rife,beinglessees  for  life  of  lands,  ^j^^^^^  ^y 
the  lessor,  by  indenture  between  himself  and  the  said  lessees,  said 
J,  their  son,  let  the  same  lands  to  the  husband  and  wife  and  son, 

(7)  And.  32.        («)  Cro.  EL  873- 
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habendum  a  die  datna^  for  their  lives,  and  made  livery  two  days 

afterwards  secundum  formam  chariot.    And  there  were  two  ques- 

tionS)  viz.  whether  the  second  lease  were  good  or  void  ;  and  if 

void)  whether  it  was  a  surrender  of  the  first  lease.     It  was  resolvt 

ed  by  all  the  court,   that  the   second  lease  was  void,    foras- 

*  r  258 1    much  as  it  was  *habendum  a  die  datusy  and  the  livery  made  so  lon^ 

ftfter  it  would  not  help  it.C98)     But  yet  they  agreed,  that  it  was  a 

surrender  of  the  first  lease,  though  itself  was  void  ;  for  the  ac^ 

ceptance  of  the  indenture  in  contracting,  and  the  agreement  to^ 

have  a  new  lease,  made  a  surrender  of  the  first  lease.    And 

Walmsley  said,  that  if  a  lessee  for  life  or  years  takes  d  lease  at 

will,  a  surrender  wpuld  be  wrought  upon  tKe  same  principle. 

Bat  if  such       ^^^  X^V  ^cording  tp  the  case  of  Watt  v.  MaidweUi(a}  if  such 

fl^cond  lease,  second  lease  be  void,  not  by  reason  of  its  own  infirmity,  but  the 

intrinsically    disability  of  the  lessor,  it  will  not  operate  a  surrender  of  the  first 

void,  be  in-  lease.     Thus,  therefore,  where  a  man  made  a  lease  for  forty -one 
eifectiul    by  '  ' 

reason  of  the  years  by  indentui*e,  dated  the  14th  November,  1616,  to  A,  to 

h^*®*"'?  *".  ^  commence  from  the  annunciation,  which  should  be  in  the  year 

not   operate   1619,  and,  afterwards,  in  the  same  yqar,  by  anpther  indentures 

Sof  tbefirst  faring  date  the  3d  of  December,  made  a  lease  tofi  for  99  years, 

(ease.  to  commence  irom  the  annunciation  then  last  past,  by  virtue 

whereof  B  entered  and  was  possessed,  and  then  the  lessor,  by 

another  indenture,  made  the  1 6th  of  November,    1617,  made 

another  lease  of  the  same  lands  to  A,  to  commence  from  the  I7th 

pf  November,  1619,   for  forty K>ne  years,  which  was  accepted 

\}y   A,  who,  after  the  commencement  of  his  term,    entered 

and  w^  possessed,  and  made  his  will  and  died,  and  hu  exi 

(a)  Hutton,  104. 


(98)  This,  however,  does  not  appear  to  be  law  at  the  present  day. 
The  courts  have  determined,  that  if  livery  be  made  by  the  lessor  t^ter 
the  date  of  the  deed,  it  shall  controultlie  express  day  in  the  deed,  and 
make  such  lease  habendum  a  die  datus  good.  For  it  shall  not  be  under- 
stood to  pass  till  the  livery,  and  then  it  might  commence  presently,  and 
would  not  bie  a  freehold  granted  to  commence  in  future.  See  the  case 
of  Freeman  on  dem.  Vernon  v.  West,  2  Wils.  165.  And  the  same  ef- 
feet  will  he  produced  if  such  Uvery  after  the  day  if  made  by  attorney ^ 
ibid.    Tlierefore,  tlie  distinction  in  this  respect  to  be  found  in  the  Touch* 

I 

stone,  215,  seems  not  to  hold  with  reason  or  law.    £t  vid.  Palm.  30  \ 
pean  and  Chapter  of  Worcester's  cas^. 
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ccutors  let  lo  the  plauitiffy  and  the  only  quettion  wis,  if  the 
acceptance  of  the  second  lease  by  A  had  detenHinedy  'discharge  •  [  359  ] 
ed,  or  extingiushed  the  first  lease,  so  as  to  let  in  the  interme- 
diate lease  to  B ;  it  was  adjudged,  that  it  had  not,  because,  by 
the  lease  to  B  for  ninety-nine  years,  and  his  entry,  the  lessor 
had  but  a  reversion,  and  could  by  his  contract  afterwards  with  A 
give  any  interest  to  A;  and  the  first  lease  to  A  was  good  as  a  future 
mtere^aetemdrdf  to  take  effect  in  possession  when  the  time  came, 
and,  thereby,  ftro  tanto^  to  defeat  the  lease  for  ninety-nine  years 
to  B  ;  and  if  it  had  not  been  for  the  lease  to  B,  there  would  have 
been  no  question  but  that  the  first  lease  to  A  had  been,  by  the  ac- 
ceptanceof  the  second  lease,  surrendered,but  that  the  intennediate 
kase,  being  for  so  great  a  number  of  years,  disabled  him,  during 
that  time,  from  contracting  for  any  less  number  of  years,  as  a 
lease  for  fortynme  years  only. 

This  surrender,  by  implication,  being,  as  it  seems,  wholly  of  the  ex- 
founded  00  the  .uppoaed  intention,  may  be  rea^mbly  inferred,"  ^«^\^^^ 
wherever  the   new  interest  is  inconsistent  with  the  subusting  surrenders 
kase ;  there  are,  accordingly,  many  examples  in  the  books  of  ^  iroplica- 
surrenders  taking  place  upon  this  principle  of  construction,  where 
|he  doctrine  of  merger,  is  as  much  out  of  the  question  as  in  the 
case  above-mentioned,  wherein  a  second  lease,  though  void  in 
law,  operated  as  a  surrender  of  the  first.    If  a  man  accepts  from  Of  the  mu^ 
his  lessor  a  new  interest,  which  could  not  have  been  effectually  ^"^^^ '™' 
granted  to  him,  without  his  having  previously  relinquished  his  the  incon- 
kiterest  under  the  demise,  the  law  will  interpret  his  acceptance  of  JJJ^g"^^^ 
the  new  benefit  into  an  abandonment  or  surrender  of  the  old.  with  the 
Quando  a&quu  fier  char  tarn  aliqtdd  accifdt,  omnia  fecute  videtur  fi«tintcrc8l. 
mne  quo  res  esse  non  ftoiidt.    Thus,  where  the  lessee  for  years  of 
an  advowson  was  presented  to  the  advowson  by  his  lessor,  it  was 
adjudged  to  be  a  surrender  of  his  term,(d)  on  the  same  principle 
en  which  it  is  held,  that  if  a  copyholder  in  fce^  takes  a  lease  fix)m 
hb  lord  of  the  same  land,  the  copyhold(c)  is  extinguished  in  fier^ 
petuum^99)    So  it  has  been  adjudged,  that  if  a  lessee  *takes  a     »  r  ^^  •. 

(b)  2  Rep.  17  a.  (c)  4  Rep.  31  b. 


(99)  Bat  if  the  copyholder  takes  a  lease  for  years,  of  the  manor  itself, 
this  is  but  a  suspension  of  his  copyhold  during  the  term.  And  note,  in 
this  diversity,  how  much  more  extensiyely  the  implication  from  intent 
tion  operates  than  the  doctrine  of  merger. 
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grant  from  his  lessor,  of  a  rent-charge  out  of  the  same  land,  or 

of  common,  or  even  of  estovers,  his  lease  is  surrendered  in  law. 

And  the  same  consequence  by  implication  from  his  acts  will  arise, 

if  he  accepts,  a  new  lease  from  his  lessor,  de  vestura  temt.{d) 

The  consist-       Upon  this  g^und  of  making  the  consistency  or  inconsistency 

consistency     of  the  several  interests  the  criterion  for  judging  whether  a  surren- 

of  the  two      jgp  has  or  has  not  been  liroduced,  it  was  determined,  that,  wliere 

interests, 

furnish  the      a  lessee  for  years,  accepted  a  grant  of  a  rent  from  him  in  ^he  re- 

criterion  for  version,  payable  at  such  feasts,  but  without  any  time  limited  for 
whether  a      its  commencement,  this  was  no  surrender  of  the  lease,  because  it 

sumnder  is  ^^^  ^^^  appear  but  that  it  mieht  be  intended  that  the  rent  sliould 

or  IS  not  pro-  '^^  ° 

duced.  take   place,  out  of  the  reversion,    after  the  expiration   qf  the 

leaae  s{  100)  but  if  the  rent  was  granted  to  commence  at  a  certain 
time  vnthin  the  term,  such  acceptance  thereof  by  the  lessee,  would 
work  a  surrender  of  his  lease.(0  Again,  if  a  lessee  for  years  ac- 
cept a  lease  from  his  lessor,  of  all  his  lands  in  O.  (where  the  pre- 
mises  in  the  first  lease  lie)  this  is  no  surrender,  because  of  the 
possibility  that  other  lands,  exclu^vely  of  those  comprised  in  the 
first  lease,  were  only  intended.  And  there  must  be  a  necessary 
inconsistency  in  the  interests  to  make  a  surrender  in  law.  There* 
fore,  if  a  lessee  for  years  of  a  manor,  is  made  bailifi*  or  steward 
thereof,  this  has  been  adjudged  to  be  no  surrender  of  the 
*  [  261  ]  term  ;( 101)  for  a  bailiff  or  steward  has  no  interest  Jbut  'merely  «n 
office  collateral  to  the  land,  and,  furthermore,  it  is  no  i)ermanent 
thing,  but  determinable  at  the  pleasure  of  the  lord. 
A  new  lease       Upon  the  same  reasons,  if  a  lessee  for  years  of  lands,  accepts  a 

of  part  of  the  new  lease,  by  indenture,  of  part  of  the  same  lands,  this  is  a  sur^ 
lands  alrea*  * 

dy  in  lease,  render  for  that  part  only,  and  not  for,  the  whole,  because  there  w 
operates  a  |,q  inconsistency  between  the  two  leases,  for  any  more  than  that 
that  pait  on-  P^LTt  only,  which  is  so  doubly  leased;  and  though  a  contract  for 

(d)  2  Roll.  496.         (e)  2  Roll.  Abr.  496.  in  Sible  and  Serle's  case, 
fier  curiam. 


(100)  Such  original  g^nt  of  a  rent  de  novo  is  good,  but  a  g^rant  of  a 
rent-charge  in  ette  to  take  pUce  in  future,  would  not  stand  with  the 
law.    3ee  PLowd.  156.     Bro.  tit.  Grant,  86.     Palm.  39. 

(101)  See  Gybsonv.  Searlor  Scarls,  Cro.  Jac.  84,  176,  which  seems 
to  be  the  same  case  as  that  cited  in  2  Roll's  Abridgment,  496,  by  the 
name  of  Sible  and  Serle's  case. 
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years  canrtot  be  so  divided  or  severed  as  to  be  avoided  for  part  of 
the  years,  and  to  subsist  for  the  residue,  either  by  act  of  the  par- 
ty, or  by  operation  of  law,  yet  the  land  itself  may  be  divided  or 
severed ;  -and  the  lessee  may  surrender  one  or  two  acres,  either 
expressly  or  by  act  in  law,  and  yet  the  lease  for  the  residue  shall 
stand  good  atid  untouched,  l)ecau8e,  in  such  case,  the  contract 
lor  the  residue  remains  entire ;  whereas,  in  the  other  case,  the 
contract  for  the  whole  would  be  divided,  which  the  law  will  not 
permit.(/> 

In  correspondence  with  these  reasons  on  which  this  surrender,  y\^  gurren- 
•y  operation  of  law,  has  been  properly  grounded,  this  species  of  der  by  im- 
surrender  will,  in  some  cases,  be  found  to.  have  a  stronger  effect  \^  ^qi^ 
than  an  express  surrender  by  deed.     Thusi  according  to  Lord  cases,  a 
Coke,(^)  if  a  man  make  a  lease  for  years  to  begin  at  Michaelmas  feet  than  the 

next,  this  fliture  interest  cannot  be  surrendered,  because  there  is  «»?«••  s^- 

render. 
no  reversion  wherein  it  may  drown,  but  by  a  surrender  in  law  it 

may  be  drowned ;  as,  if  the  lessee  before  Michaelmas  take  a 

new  lease  for  years,  either  to  begin  presently  or  at  Michael- 

mas,(102)  this  is  a  surrender  in  law  of  the  former  lease. 


•PART    III. 
Conveyances  oj"  Lands. 
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HAVING  treated  at  some  length  of  those  interests  in  lands,  q^  ^^  ^f^ 
which,  by  virtue  of  the  second  section  of  the  statute  of  frauds,  gress  of  the 
may  yet  be  created  without  writing,  and  of  the  modes  by  which  (j^nation  a- 
interests  in  lands  may  be  surrendered,  the  next  subject  of  review  mongouranc 
will  be  the  operation  of  the  same  statute  on  conveyances^  assign-'  ^'  ^"' 
nuntsy  and  transfers  of  lands,  which  will  properly  form  the  last 
head  of  this  fourth  chapter.     A  short  outline  of  the  iiistory  of 
the  changes  which  have  taken  place,  under  the  influence  of  pre- 
ceding statutes,  seems  proper  to  introduce  the  reader  to  this  sub- 
ject of  the  provisions  of  the  statute  of  frauds ;  in  tracing  which 

(/)See4Bac.  Abr.2ir.    2  RoU.  Abr  49ff.         (^)  Coke  Litt  33a  a- 


(102)  Which  seems  contrary  to  the  book,  3  H.  6,  18,  where  it  is 
said,  tliat  the  acceptance  of  a  future  interest,  is  no  Murrcnder  ef  another 
future  interest    See  2  Roll.  Abr.  496,  pi.  1^ 
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oatline,  the  object  of  the  writer  will  be,  only  to  show  the  steps 
whei^by  the  legislature  has  advanced  to  those  cautious  requisi* 
tions,  to  which  it  has,  by  the  first  and  third  secaons  of  this  sta- 
tute, subjected  all  transfers  and  assignments  of  lands  and  tene« 
ments  ;  ai^d  by  the  seventh  and  ninth  sections,  all  creations  and 
assignments  of  trusts  and  confidences  of  this  description  of  pro- 
perty. One  is  tempted,  on  a  subject  of  so  much  curiosity,  to 
carry  back  the  inquiry  to  those  infantine  stages  of  society,  in 
which  the  newly  acquired  agricultural  interests  in  land  first  esta* 
blished  the  notions  of  property  in  the  immoveable  possession  of 
the  soil  itself;  to  contemplate  the  jealousy  of  alienation,  founded 
upon  the  relation  and  exclusive  union  of  blood  and  family,  by 
which  the  first  ages  of  the  world  appear  to  have  been  character- 
ized,(  103)  and  which  seem  to  have  been  as  old  as  property  and  sO" 
ciety  itself ;  and  again,  to  observe  this  jealousy  branch  out  into 
positive  prohibitions,  when  the>  feudal  principles  *of  restraint  were 
ingrafted,(A)  among  our  northern  progenitors,  on  these  primitive 
propensities.  The  temptation  is  still  greater,  to  trace  the  gradual 
liberation  of  property  from  these  narrow  limitations,  under  the 
influence  of  an  expanding  intercourse,  and  the  progress  of  com- 
mercial  communication :  and  to  pursue  the  progressive  steps 
from  an  almost  absolute  restriction  of  alienation,  to  the  first  ap- 
prehension of  a  distinction  between  acquired  and  descended  pro- 
perty,(0  and  between  socage  and  military  fief5,(A:)  and,  at  length, 
to  that  liberal  subjection  of  lands  as  well  as  moveables  to  the  de- 
mands of  commercial  interchange  in  the'  burghs  and  trading  ci- 
ties ;  which  so  spread  the  appetite  for  alienations  in  this  country, 
that,  in  an  xra  of  young,  though  ripening  policy,  the  frequency 
of  the  practice  became  an  article  of  coercion  in  the  great  charter 
itself.(104}     From  these  embryon  struggles  of  trade,  which  an- 

(A)  See  Lib.  feud.  5  tit.  13,  4  tit  45,  edit  Cujac.  (i )  Lib.  feud. 

4  tit.  45,  edit.  Cujac.  Leg.  Hen.  1,  No.  7,  Glany.  lib.  7,  c.  1.    (i)  Bract 
lib.  2,  cap.  5,  8. 4. 

(103)  See  in  the  fourth  chapter  of  the  book  of  Ruth,  an  example  of 
the  yua  Rnractuty  and  the  anxiety  to  redeem  the  family  inheritance.  See 
also  the  22d  chapter  of  Jeremiah. 

(104)  Cap.  32.  It  18  remarkable,  that  in  tlie  reign  of  Edward  the 
Second,  the  statute  of  firerogativa  regU^  borrowed  from  Magna  Charta 
an  unjust  exception  for  the  prince  out  of  the  statute  of  quia  etnptore*, 
by  reviving  the  clause  of  restraint  upon  alienation  as  against  the  vassals 
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nounced  the  future  birth  of  a  system  that  was  to  triumph  over 
every  prejudice  and  every  badge  of  feudal  servitude^  it  would  be 
interestinii;  and  instructive  to  carry  our  regards  to  the  early  dis- 
play  of  the  same  spirit  prompting  to  alienations^  but  still  on  the 
feudal  plan,  by  subdividing  and  multiplying  the  feudal  tenures  and 
relations,  till,  in  the  intelligent  reign  of  the  first  £dward,(/}  the 
statute  of  quia  emfitores  combined  the  power  of  abenation  in  the 
vassal,  with  the  preservation  of  tlie  fruits  of  the  tenure  to  the 
lord. 

*The  progress  and  succesuve  periods  of  the  decay  of  these  te«  •  r  264  ^ 
nurea,  from  the  passing  of  the  act  of  qtda  em/Hores^  to  the  final 
destruction  of  them  by  the  13th  of  Charles  the  Second,  when  the 
removal  of  the  restraint  upon  testamentary  disposition,  the  last 
surviving  bar  upon  the  alienation  of  landed  prQperty,  was  inci- 
dentally accomplished  by  the  abolition  of  military  services  and 
tenures,  exhibits  the  rapid  evolution  of  the  wisdom  of  our  ances- 
tors in  a  view  too  striking  not  to  have  tempted  the  writer  to  hazard 
a  digression  in  thb  part  of  his  work,  upon  these  objects  ef  in* 
quiry.  He  yields,  however,  to  the  pressure  of  haste,  and  the 
apprehenuon  of  consequent  error ;  and  ventures  only,  upon  a 
short  sketch  of  those  legislative  provisions,  which,  as  the  poweri 
of  alienation  has  expanded  itself,  have  become  necessary  to  pre^ 
vent  secret  and  precipitate  transfers  to  the  prejudice  of  the  righti 
and  claims  of  third  personS}  or  the  interests  of  the  parties  them- 
selves. 

In  the  rudest  state  of  society  in  this  country^  some  solemnity 
beyond  mere  words  importing  \he  consent  of  the  parties,  was  n^ 
cessary  to  the  transfer  of  property  in  ^d ;  the^  object  of  which 
solemnity  was  to  give  notoriety  to  a  transaction  that  was  to  deter* 
mine  the  reciprocal  rights  and  obligations  of  mankind  in  respect 
to  this  important  description  of  property.  The  frmts  of  tenures^ 
the  claims  of  persons  having  right,  the  recovery  of  debts,  the  se* 
eurity  of  tenants,  have,  at  different  times,  with  different  weighty 

(/)  18  Ed.  1. 


of  the  crown  in  capitf.  But  note^  that  this  revival  did  not  extend  to  the 
tenanU  in  soccage  of  the  crown ;  and  that  by  the  1st  £dw.  3,  €.  1%  this 
exception  in  favour  of  the  prince  wta»  in  effect,  repealed. 

yf 
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been  strong  argument's  for  the  notoriety  of  conveyances  of  land  in 
every  stage  of  the  law  in  this  country.     With  regard  td  movea- 
bles, the  things  being  of  them^lves  capable  of  manual  delivery 
and  subtraction,  a  parol  expression  of  consent  seemed  at  all  timea 
sufficient  to  consunmiate  and  publish  the  transfer ;  but  where 
lands  or  houses  are  the  subjects  of  the  conveyance,  the  transferee 
must  come  to  the  things  which  remains  stationary  and  unchang- 
edf  and  tbie  conversion  of  the  property  and  change  of  title  require 
to  be  effected  and  promulged  by  an  ostensible  relinquishment  bj 
the  one  party  and  occupation  by  the  other,  accompanied  by  ex- 
**  r  26s  1     Pi^^o^^  ^^  testify  the  intention,  and  to  *make  the  transaction 
amount  to  a  delivery  of  the  possession.     In  the  first  ages,  indeedf 
of  man  in  his  social- state,  the  history  of  most  nations  makes  men-' 
tion  of  authorised  eereraonies*  accompanying  the  transfers  of  pro* 
perty  in<  land,  sometimes  popular  and  arbitrary,  and  somedmes 
judicial,  and  transacted  before  magistrates.(m)     As  ^ the  posses* 
flon  of  land  carried  with  it,  in  the  feudal  times,  a  reciprocity  of 
personal  duties,  some  ncitorxety  and  solemnity  in  the  conveyance 
of  this  .species  of  property,  seems  to  have  been  very  proper  imder 
a  system  of  polity,  in  which  the  transfer  of  land  implied  an  inves* 
titure  as  wetl  as  a  grant.    The  subject  of  these  transmutations 
being  either  corporeal  or  incorporeal,  and  things  untangible  and 
incorporeah  being  incapable  of  actual  delivery,  the  noCorfety  of 
tiiis  actual  delivery  wasf  therefore,  where   the  subject  was  not 
corporeal,  supplied  by  the  solemnity  of  an  instrument  in  writing, 
sealed  and  delivered.    Such  things  were  said  to  lie  not  in  livery 
but  in  gi*ant,  as  reversions,  remainders,  rents,  advowsons,  com^ 
mons,  and  such  like  hereditaments.    But  manors,  houses,  and 
lands,  being  things  of  a  corporeal  existence,  and  susceptible  of  a 
specific  transfer,  were  therefore  necessary  to  be  transferred  by 
tivery  of  seftin.     While  society  was  in  its  rudiments,  and  wriir 
ing  uncommon,  the  notoriety  of  the  livery  was  chiefly  reli(fdtlpon 
till  the  formality  of  a  written  instrument  came  into  use,  as  an  au- 
thentication of  the  livery  and  sei^n,and  brought  with  it  some  re-^ 
taxation  of  the  old  ceremonies. 

The  first  feudal  grants  are  said  to  have  been  gratuitous,  where- 
by the  donor  parted  only  with  the  dondmum  utile  or  tuufruct  to 

{m\  Vide  Heineeciu8»  Rom.  Antiq.  lib.  3,  tit  1,  No.  19>  30  ;  and  soa 
tlie  33d  chapter  of  Genesis. 
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the  vassal,  reserving  to  himself  the  dominium  directum  ;  and,  on 
account  of  the  favour  which  prompted  the  gift,  there  seems  Xm 
have  been  much  humility  in  the  form  of  acceptance  by  the  do* 
nee^  who,  being  chosen  for  his  personal  qualifications  or  deserts* 
received  from  the  hands  of  the  superior  himself  his  investiture, 
{therefore  called  the  iirveMtituraprofiria)  4n  the  ^presence  of  the     •  [  355  ] 
fiaree  curi£j  and  on  the  land  itself,  with  a  rigorous  exaction  and 
observance  of  those  circumstances  of  ceremony,  which  were  caU 
culated  to  impress  the  memory  of  the  transaction  on  the  wit- 
Besses.    The  first  departure,  in  practice,  from  the  rigour  .of  the 
primitive  observances;  seems  to  have  been  a  symbolical  delivery 
of  the  possession ;  though  from -the  great  iocoovemeQce,  in  manjr 
cases,  of  making  the  corporeal  transfer,  this  substitution  must  be 
but  little  short  of  the  antiquity  of  the  £rect  method  by  livery  and 
*seisin  on  the  land  itself «  and,  indeed,  it  seems  to  have  been  the 
usage  of  very  remote -times.(  1053    -As  it  was  the  intention  of  the 
words,  which  were  used  before  writing  was  adopted,  to  declare 
the  tenour  of  the  grant,  and  the  natuoe  and  obligations  of  the  iiv- 
▼estitnre ;  so,  when  the  practice  added  writing  to  the  transaction, 
such  writing  did  only  record  the  fact  and  the  intoBtion  of  the  par- 
ties, in  a  form  extremely  shoct  and  simple^il06) 

It  is  easy  to  apprehend  how  rapidly  this  simple  document 
would  assume  a  more  complicated  shape,  and  modify  itself  to 
the  more  intricate  wants  and  interests  of  mankind,  by  qualifying 
the  grant  with  express  stipulations  and  conditions.  And  we  can 
xeadily  suppose  that  it  would  soon  make  the  principal  figure  in 
all  conveyances  of  land,  and  become  the  standing  evidence  of  the 
change  of  the  property.  It  was  the  natural  effect  of  this  altered 
state  of  things,  to  subtract  from  the  feudal  Investiture  much  of  its 
sanctity  and  and  publicity  ;  the  tittfiro/icr  mufftiture^  as  it  was 
called,  being  received  from  the  'attorneys  or  stewards  of  the  lord,  *  [  367  ] 
ii^ead  of  the  lord  himself^  came  into  common  practice  ;  the  at- 
testation of  common  witnesses,  instead  of  the  paret  curi^^  was  re- 


(105)  Thus  the  ddivery  of  a  shoe,  wu  the  symbol  of  the  transfer  of 
the  land  of  Elemelech  to  Boaz.  The  porchase  by  Juremiah  of  Hana- 
neel's  field,  was  ratified  by  an  instrument,  subscribed  and  sealed, 
chapter  22,  but  this  seemed  to  be  only  a  memorial  of  the  transaction, 
jmd  a  method  of  recording  the  testimony  of  the  ocular  witnesses. 

(106)  See  the  account  of  the  brew  testatum  in  the  book  of  feuds,  1 
fU.  4.  and  Craig,  Ub.  3,  Dleg.  2,  No.  16. 
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ceived  ;  and,  as  these  witnesses,  being  not  the  flares  curia  of  the 
particular  manor,  served  as  well  for  one  as  another,  all  the  lands 
>       ^  lying  in  one  county,  and  intended  to  be  conveyed,  might  pass  by 

the  livery  of  one  parcel  in  the  name  of  them  all. 

The  ancient  form  of  conveyance  thus  gradually  declined  from 
Uie  dignity  of  the  protier  inve^diure^  and  yet,  slight  ash  had  be- 
come in  respect  to  its  ceremonial,  the  ingenuity  of  men  was  very 
early  at  work  in  inventing  substitutionary  methods  of  evading  the 
necessity  of  making  the  livery  of  seisin  by  themselves  or  their 
attorneys.  It  is  said  by  a  sensible  writer,(7i)  that  ^  earlier  than 
the  time  of  Littleton,  it  had  come  into  fashion  to  transmit  land 
by  attornment,  if  there  was  a  tenant,  and  by  a  lease  and  release  if 
there  was  none  ;  in  the  first  of  which  cases,  the  form  of  getting 
the  consent  of  the  tenant  of  the  ground,  to  the  transfer,  supplied 
the  place  of  that  livery,  which  could  not  be  given ;  and,  in  the 
other  case,  the  grantor  gave  to  the  grantee  ui  imaginary  lease,  in 
order  to  put  him  into  possession,  and  the  next  minute  released." 
*  [  268  ]  In  each  of  these  methods  by  attomment,(  107)  and  *lease  and  re- 
lease, an  act  was  done  of  an  ostensible  kind  to  notify  the  change 
of  property;  for  the^attoming  in  one  case,  and  the  actual  entry 
upon  the   lease  in  the  other,  was  still  a  cerenumyy  though  but 

(n)  Dalrymple  on  feuchd  property^  oh.  6,  se<lt.  3. 


(107")  The  ceremony  of  attornment  seems  at  all  tiroes  to  have  produc- 
ed more  danger  thun  security  to  property.  The  statute  4  Ann,  c.  ]6» 
8.  9,  has,  therefore,  made  all  grants  and  conveyances  good  without  at- 
^niment,  an4  thus  removed  the  necessity  for  making  it :  but  its  M-; 
cacy  as  an  act  of  notoriety  and.  evidence  yet  remained,  and,  as  it  ap- 
pears, continued  to  be  made  an  ill  use  of;  for  the  statute  11  Geo.  2,  c. 
19,  8. 11,  reciting  that  the  possession  of  estates  was  rendered  very  pre- 
carious, by  the  frequent  and  fraudulent  practice  of  tenants,  in  attorning 
to  strangers,  who  claim  title  to  the  estates  of  their  respective  landlords 
or  lessors,  who  are  the^by  put  out  o\  the  possession  of  their  respective 
estates,  and  put  to  the  difficulty  and  expense  of  recovering  the  same  by 
action  at  law  ;  it  is,  therefore,  thereby  enacted,  that  all  such  attorn- 
ments shall  be  void,  and  the  possession  not  altered ;  but  it  is  also  tliere- 
by  provided,  that  the  same  act  sh^l  not  extend  to  affect  any  attornment 
made  pursuant  to  any  judgment  at  law,  or  decree,  or  order  of  a  court  of 
equity,  or  made  with  the  privity  and  consent  of  the  landlord  or  land- 
lords, lesstTT  or  lessors,  or  to  any  mortgagees  after  the  mortage  has  be- 
come forfeited. 
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alight  in  ooropftrison  of  the  old  formalities  which  took  place  upo]\ 
the  feudal  feoffment.  While  the  ancient  forms  of  transmission 
and  itivestitiire  were  thus  declining  into  shadows,  the  practice  of 
creating  secret  trusts  and  confidences,  (for  such  were  uses  at  the 
cotnraon  law)  for  cvacUng  the  pressure  of  the  feudal  burthens, 
-which  were  duly  becoming  less  tolerable,  as  social  and  political 
changes  diminished  their  utiUty  and  their  recompence,  and  for 
escaping  the  consequences  of  attainders  and  convictions,  which 
jnultipiied  with  the  contests  of  fections  and  the  struggles  of  li- 
berty, was  threatening  to  become  universal.  ^  Which  practice,'* 
says  L«ord  fiacon,(o)  ^  was  turned  to  deceive  many  of  their  just 
and  reasonable  rights.  A  man  that  had  cause  to  sue  for  land, 
knew  not  agaiiust  whom  to  bring  his  action,  or  who  was  the  owner 
qf  it.  The  wife  was  defrauded  of  her  thirds,  the  husband  of  his 
curtesy,  tiie  lord  of  his  wardship,  relief,  herioc,  and  escheat ;  the 
creditor  of  his  extent  for  debt,  and  the  poor  tenant  of  hia  lease.** 

The  method  pursued  for  remedying  these  inconveniences, 
while  it  failed  of  accomplisbing  its  immediate  purpose,  nearly 
caused  ail  the  ancient  notorious  method  of  transfer,  and  even  its 
very  shadows  and  substitutes,  to  disappear,  by  giving  effect  to 
new  and  secret  conveyances.  The  statute  of  the  27th  Hen.  S,  c. 
10,  called  the  Statute  of  Uses,  which  had  been  'preceded  by  many  ,  .  ^^^  ^ 
partial  attempts  to  attain  the  same  object,(108)  by  fastening  upon 
the  interest  of  the  ceHui  que  use  the  same  obligations,  and  sub-  \ 

jecting  it  to  the  same  remedies  in  a  variety  of  particular  instances, 
as  had  before  accompanied  exclusively  the  legal  ownership,  at 
fMice  identified  the  use  with  the  legal  property  in  the  land,  or,  as 

(o)  Use  of  the  Law,  153. 

(t08)  To  remedy  the  iitconveniences  of  these  creations  of  uses  and 
tntstsy  in  respect  to  lands,  a  mukitude  of  statutes  were  enacted  for 
making  the  ocMttd  que  use  to  be  considered,  for  the  particular  purpose 
then  in  the  contemplation  of  the  legislature,  the  real  owner  of  the  land. 
Thus,  the  50th  Edw.  3,  c.  6,  2  Ric.  3,  sess.  2,  c.  3,  1^  Hen.  7,  c.  15, 
subjected  the  land  to  be  extended  by  the  creditors  of  cettui  que  use  ; 
1  Ric.  2,  c.  9,  4  Hen.  4,  c  7»  1  Hen.  6,  c.  3,  1  Hen.  7»  c.  1,  allowed  ac- 
tions for  tlie  freehold  to  be  brought  against  the  ctttui  que  use  if  in  the  ac- 
tuid  pernancy  of  the  profits  ;  11  Hen.  6,  c.  5,  made  the  cettui  que  use  liable 
to  the  action  of  waste  ;  1  Ric.  3,  c.  1,  gave  legal  eflect  to  hisconveydnce^ 
and  leases,  made  without  the  concurrence  of  his  feoffees  ;  and,  4  Hen. 
7,  c.  17,  19  Hen.  7,  c.  15,  made  him  answerable  for  the  feudal  perqui< 
sites,  and  gave  the  lord  the  wardship  of  his  heir. 
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k  is  expressed^  ^  transferred  the  use  into  the  possesaioo  ;*'  the 
operation  of  which  statute  is  better  described,  as  annexing  the 
possession  to  the  use.   Before  this  statute^  egtdtable  estates  were 
created  without  iroery^  or  eniry^  or  attcmmenty  and  by  virtue  of 
this  statute,  these  equitable  estates,  as  soon  as  they  were  created, 
became  clothed  with  the  legal  interest,  so  that  ItgiU  estates  be- 
came  grantable  without  Uvery^  entry j  or  attornment.   The  bargain 
and  sale  came  now,  therefore  to  be  the  general  method  of  convey- 
ance, which,  having  once  raised  the  use  upon  the  valuable  consi- 
deratipn,  left  the  statute  to  do  the  rest  of  the  work ;  and  so  com- 
pletely does  form  and  solemnity  seem,  at  this  juncture,  to  have 
been  lost  sight  •f,  that  it  appears,  according  to  some,  authorities, 
and  that  of  Lord  Coke  among  others,  that  even  lands  might,  in 
the  interval  between  the  statute  of  uses  and  enrolments,  have  been 
transferred  by  a  parol  bargain  and  sale.(  A)    Nor  does  it  appear 
*  [  270  ]     tha^  such  unsolemn  *modes  of  conveyance,  where  the  customs  of 
boroughs  have  sanctioned  them,  received  a  decided  and  universal 
'         prohibition  Ull  the  great  statute  of  Charges  the  Second,  which  is 
the  subject  of  this  treatise,  was  enacted.    In  the  mean  time,  it 
should  be  remarked,  that  the  evil,  which  it  was  the  direct  purpose 
of  the  statute  to  prevent,  eluded  its  intendon  in  the  new  shape  of 
a  trust,  the  courts  having  determined  a  use  upon  n  use,  not  to 
foe  executed  or  converted  into  the  legal  estate  by  the  statute.  The 
easy  and  informal  transfer  of  real  property,  by  the  secret  me* 
thod  of  a  bargain  and  sale  unrecorded,  called  for  the  leglslativie 
interference  by  the  statute  of  enrolments,  whereby  it  was  made(7) 
necessary  to  register  in  o^urt  these  conveyances  of  the  freehold^ 
which  were  thenceforth  required  to  be  in  writing,  under  seal. 
But  this  statute  omitted  to  extend  its  provisions  to  bargains  and 
sales  for  terms  of  years,  the  consequence  of  which  omission  was, 
the  total  disappointment  of  its  salutary  purpose  by  the  conveyance 
by  lease  and  release,  not  then,  indeed*  for  the  first  time  invented, 
but  for  the  first  time  founded  on  a  lease  made  by  bargain  and 
sale,  to  save  the  necessity  of  the  entry,  by  the  help  of  the  use 
executed  by  the  statute. 

Amidsl^l  these  changes,  however,  under  which  the  old  feudal 
fabric  of  conveyance  had  sunk  into  desuetude,  the  transfer  by  parol, 
if  the  act  of  livery  accompanied,  existed  potentially,  till  the  sta- 

(/»)  See  2  Inst  675,  1  Leon.  Id/         (q)  27  Hen.  3>.  c  1^ 
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tQte  of  frauds  and  perjuries,  hj  the  clauses  which  form  the  sub- 
ject of  this  chapter,  imposed  universally  the  necessity  oF  writing 
upon  all  conveyances  of  lands,  or  interests  in  lands,  for  more  than 
three  years.  As  the  registering  was  avoided  by  the  lease  and  re- 
lease, so  the  necessity  of  writing  might  have  been  eluded  by  parol 
declarations  of  trusts,  but  the  statute  of  frauds  and  perjuries  had 
this  danger  also  in  view,  and  by  the  7th  and  8th  sections,  already 
treated  of  in  a  separate  chapter  of  this  treatise,  made  all  actions » 
declarations,  and  assignments  of  trusts,  void ;  and,  upon  the  whcrfe, 
the  statute  would  have  restored  the  notoriety  withouf  *the  incon-  •  r  371 1 
venience  of  the  feoffment  by  Uvery  of  seisin,  had  it  seemed,  in 
other  respects,  proper  to  the  framers  thereof,  to  have  extended 
the  provision  to  the  registration  and  recording  of  what  it  hi^s  re« 
quired  to  be  in  writing.(  109) 

The  passing  of  this  statute  is,  however,  properly  regarded  b 
a  new  and  important  acra  in  the  law  in  respect  to  contracts,  trusts, 
and  translations,  of  or  concerning  property  in  land  ;  and  past  ex- 
perience having  proved  the  fertility  of  invention  in  suggesting 
means  of  eluding  similar  restraints,  the  courts  seem  resolved 
to  make  the  wisdom  of  this  law  effectual,  by  discountenancing 
subtle  distinctions  and  evasive  exceptions.  Epithets  of  a  harsh 
kind  have  sometimes  been  thrown  upon  it ;  and  to  some  it  has 
seemed  to  be  a  miscellany  of  unconnected  provisions  :  its  ob« 
jectswere  certainly  numerous  and  extended,  and  subsequent  ex- 
perience and  modem  refinement  may  find  something  in  the  mat'* 
ter  to  be  supplied  or  altered,  and  something  in  the  language  to 
be  corrected,  but  a  general  and  simultaneous  view  of  its  enact- 
ments, will  disclose,  to  the  diligent  and  unpresumptuous  stu- 
dent, a  totality  of  plan  and  structure,  and  a  wise  and  uniform' 
purpose  of  protecting  and  purifying  the  daily  commerce  of 
mankind. 


(109)  By  ftn  act  of  the  2d  Ann,  c.  4»  a  register  is  directed  to  be  kept 
of  all  deeds  and  conveyances  affecting  lands  in  the  West  Riding  of 
Yorkshire.  Another  statute  of  the  sAme  Queen,  6th  Ann,  c.  35,  has 
established  a  similar  register  in  the  East  Riding.  A  third,  viz.  7th  Ana^ 
c.  30^,  does  the  same  for  the  county  of  Middlesex.  And,  by  the  statute 
S  Geow2,  c.  6^  the  benefit  of  a  similar  provision  is  extended  to  the 
North  Riding  of  Yorkshire.  Registration  has  been  made  universal  in 
Scotland,  and,  as  it  appears,  with  great  advantage  to  that  country.  See 
DalrympU  on  Feuds«  chap.  6,  sec  4. 
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The  temptation,  indeed,  to  convey  so  important  a  propeity  as 
land  without  writing  is  but  small ;  even  when  the  talent  of  writ- 
ing was  rare,  the  livery  of  seisin  was  seldom  unaccompanied 
*  [  272  ]  by  the  charter  of  feoffment ;  but  as  the  use  of  this  *accompa- 
nying  instrument,  by  becoming  general^  did  not,  therefore,  be- 
come cMentiai^  while,  on  the  other  hand,  it  made  the  livery  a 
transaction  of  less  impression  and  solemnity,  the  possibility  of 
swearing  a  man  out  of  property  of  land  seemed  to  be  such  as 
might  prove  a  temptation  to  the  needy  and  profligate.  An 
end,  therefor^,  has  been  anxiously  put  to  the  chances  and  op- 
portunities«of  both  fraud  and  perjury,  in  respect  to  the  convey- 
ance of  interests  and  estates  in  land,  except  as  to  a  lease  for  three 
years,  which  is  all  that  is  left  to  the  uncertainty  of  verbal  testi* 
mony. 

Whether  the       ^'  ^*  ^"*^>  ^^^  author  of  a  vigorous  treatise  on  the  subject  of 
transfers   of  mortgages  has  said,  in  that  work,(r)  that  mortgages  are  not 
are     vnthin  considered  as  conveyances  of  land,  within  the  statute  of  frauds  i 
the  statute,    but  this  seems  to  be  a  hasty  position,  or  one  in  which  the  writer 
has  imperfectly  expressed  his  meaning.     It  should  seem  extra- 
ordinary, indeed,  that  with  respect  to  that  part  of  the  complex 
transaction  called  a  mortgage  which  consists  of  the  conveyance 
of  the  land  itself,  the  statute  of  frauds  should  be  restrained  from 
applying  to  it ;  and  if  the  authority  of  a  great  name  could  be  pro- 
duced in  support  of  such  an  assertion,  the  fidelity  or  accuracy  of 
the  reporter  ought  rather  to  be  suspected,  than  that  such  an  ano« 
maly  should  receive  credit. 

At  law  a  mortgage  is  a  condidonal  sale  of  the  land :  in  equity 
it  is  regarded  only  as  a  security  for  the  debt :  as,  therefore,  the 
debt  is  the  principal,  the  translation  of  the  interest  therein  neces" 
sarily  draws  after  it  the  interest  in  the  land  in  equity ;  by  the 
asugnment  of  the  debt,  the  interest  pf  the  original  mortgagee 
in  the  pledge,  is  transferred  to  the  assignee,  and  thus,  by  a  con- 
sequence of  a  principle  in  equity,  the  interest  in  an  hereditament 
may  be  transfeiTed  without  writing,  notwithstanding  the  statute 
,  of  frauds.  By  the  assignment  of  the  debt,  the  interest  of  the 
land  becomes  transferred  in  equity,  through  the  medium  and  cir* 
cuity  of  a  trust,  and  this  being  a  trust  aiising  by  operation  of 
*  r  273 1  ^^'  ^^  comes  justly  *  within  the  express  excepdon  out  «f  the 
7th  section  of  the  statute. 

(r)  Powell,  187. 
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The  case  of  Richards  i'.  Siin8,(«)  cited  hj  the  same  author,  in 
support  of  hia  position,  that  mortgages  are  not  to  be  considered 
as  conveyances  of  land  within  the  statute  of  A*auds9  turns  very 
evidently  upon  this  view  of  the  question. '  The  facts  sworn  to  in  " 

\hsX  case  were,  that  the  mortgagor  went  to  the  houte  of  the 
mortgagee  with  the  box  of  writings  wherein  the  mortgage  and 
bond  were,  and  offered  them  to  the  mortgagee,  but  the  mortga* 
gee  put  the  deeds  back,  saying,  '^  take  back  your  writings,  I 
freely  forgive  you  the  debt  ;*'  and  then  speaking  to  the  mortga-  • 
gor's  mother,  who  was  present,  said,  ^*  I  always  told  you  I  would 
be  kind  to  your  son  ;  now  you  see  I  am  as  good  as  my  word."— 
The  Lord  Chancellor,  upon  this  evidence,  observed^  that  the 
rale  on  this  head  was  the  same,  both  at  law,  and  in  equity  ;  and 
that  his  opinion  was,  that  it  might  be  admitted.  That  the  sta- 
tute, indeed,  had  laid  down  a  very  strict  but  proper  rule,  relat- 
ing to  real  estates,  viz.  that  no  interest  for  any  longer  than  thfee 
years  should  pass  in  them  without  writing,  nor  any  trust  in  them 
for  a  longer  time,  unless  the  trust  arose  by  operation  of  law^— 
That  where  a  mortgage  was  made  of  an  estate,  it  was  cmly  con- 
sidered as  a  security  for  money  due  ;  the  land  there  was  the  acci* 
dent  attending  upon  the  money,  and  when  the  debt  was  discharg- 
ed, the  interest  in  the  land  followed  of  course.  In  ejettmenti 
where  a  title  was  made  under  a  mortgage,  if  evidence  was  given 
that  the  debt  was  satisfied,  this  was  considered  as  defeating  the 
estate  which  the  mortgagee  had  in  the  land,  and  in  such  cases, 
especially  where  the  mortgage  was  ancient,  the  court  would  pre- 
same  that  the  money  was  paid  at  the  day  ;  and  would  direct  the 
jury  to  give  their  verdict  accordingly,(l  10)  unless  it  clearly  ap^ 

(#)  Bernard,  90. 

0 

(110)  Thia. would  be  presumption  sufficient,  if  the  mortgage  was 
for  a  term  of  years  only,  conditioned  to  become  void  upon  payment  at 
the  day ;  hui  if  it  waa  made  by  a  conveyance  of  the  fee,  it  followfl, 
that  the  direction  to  the  jury  must  be  to  presume  not  only  that  the  mo- 
ney waa  paid,  but  that  the  hereditamenta  werete-oonveyed.  So,  after 
forfeiture,  a  satisfied  term  may  be  presumed  to  be  surrendered  ;  but 
unless  ^uch  presumption  can  take  place,  such  outstanding  term  wilt  be 
a  bar  to  the  title  of  the  person  claiming  subject  to  it,  in  an  ejectment 
t^rought  by  him  to  recover  the  possession,  as  appears  to  be  settlad 


\ 
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peared,  that  the  *rooney  could  not  be  paid  at  the  day.  No  writ- 
ing was  in  these  cases  necessary^  which  showed  thaty  even  at 
law,  the  debt  was  considered  as  the  principal,  and  the  land  only 
«8  the  accident.  Equity  went  brther,  and  in  all  cases  saidf  tba^ 
when  the  debt  appeared  to  be  satisfied,  there  arose  a  trust  by 
operation  of  law,  for  the  benefit  of  the  mortgagor.  That  the 
case  was  within  theexcepuon  in  the  statute  of  firauds,  as  to  trusts 
arising  by  operation  of  law  ;  and,  in  this  sort  of  cases^  the  court 
received  any  kind  of  evidence  of  payment ;  therefore,  if  amort- 
.  gs^e  was  made  by  one  partner  to  another,  and  the  roortgago^ 
agreed  with  the  moylgagee  that  he  should  take  a  certain  part  o 
t(ie  profits  of  the  partnership,  in  discharge  of  the  mortgage* 
|hat  of  itself  would  discbarge  it.  Here  was  a  mortgage  made 
and  a  bond  at  the  same  time  entered  into  for  the  performance  o^ 
covenants.  Suppose  an  obligee  delivered  up  a  bond,  with  intent 
|o  discharge  a  debt,  the  deljt  would  be  certainly  discharged ;  and 
|f  the  bond  was  discharged  in  the  present  case,  the  de'bt  would 
be  discharged  with  it ;  accordingly,  his  Lordship  directed  an 
jsime  to  inquire  whether  these  expressions  were  used  or  not,  th^ 
evidence  as  to  this  point  being  doubtfiil. 
That  the  When  it  was  said  by  the  Chancellor,  in  the  above  case,  that  the* 

mortgaged     role  Was  the  same  both  at  law  and  in  equity,  we  ^must  suppose 
equity  fol-      ^^  ^  advert  to  tlie  presumption  of  the  reconveyance  or  surren* 
k>w8  the        der  of  the  interest  at  law,  and  the  annexation  of  the  trust  in  equi- 
*r2T5l     ^^'  as  the  media  by  which  the  interest  in  the  land  is  made  to  fiiUow 
the  debt  in  those  respective  judicatures ;  and  when  his  Lordship 
is  made  to  say  4hat  equity  goes  fiirther,  he  must  be  understood  to 
vieant  that  in  all  cases,  and  consequently  in  some  where  fn^m  cer- 
tain repelling  circumstances  the  presumption  at  law  could  not 
arise  to  produce  the  effect  of  a  reconveyance  of  the  legal  estatci 
the  courts  of  equity  would  compel  the  formal  transfer  of  the  in* 
terest  at  law,  and,  in  the  mean  time,  clothe  it  with  a  trust  for  the 
party  entitled.    And  it  seems  that  we  must  so  understand  Lord 


bw  since  the  case  of  Doe  on  dem.  Hodsden  v.  Staple,  3  T.  R.  684 ;  and 
•eethe  case  of  Goodtitie  on  dem.  Jones  v.  Jones,  in  error,  7  T.  R.  4rr  in 
which  hist  case  it  appeared,  by  tke  special  verdict,  that  the  term  was' 
outstanding  in  a  trustee  ;ivho  was  not  joined  in  the  ejectment.  Where  a 
term  has  been  assigned  to  protect  the  iiAerkance,  it  seems  dificalt  \» 
comptehend  how  this  presump^a  of  surrender  can  ariae. 
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Mansfield,  when,  in  speaiung  oti  the  same  sabject,  his  Lordahip 
obsenres,  '^that  whatever  will  give  the  money,  will  carry  the 
estate  in  the  land  along  with  it,  to  every  purpose ;  that  the  estate 
in  the  land  is  the  same  thing  as  the  money  doe  upon  it ;  it  wffl 
be  liable  to  debts  ;  it  will  go  to  executors  ;  it  will  pass  by  a  will 
not  made  and  executed  with  the  solemnitito  required  by  the  st?,  ^ 
tute  of  frauds.  The  assignment  of  the  debt,  or  forgiving  it,  win 
draw  the  land  after  it,  as  a  consequence  :  nay,  It  will  do  it,  though 
the  debt  were  only  forgiven  by  parol ;  toit  the  right  to  the  land 
"Would  follow,  notwithstanding  the  statute  of  frauds."(^) 

If  the  mortgage  debt  is  assigned  for  valuable  consideration,  the 
benefit  of  all  the  securities,  including  the  interest  in  the  land, 
will  pass  from  the  assignor  to  the  assignee  in  equity.  The  as^ 
signment  is  a  contract  in  the  view  of  the  courts  of  equity,  which, 
being  grounded  on  a  consideration  of  vahie,  these  courts  will 
carry  into  fi]U  effect.  And  if  such  debt  is  assigned,  by  pard^  by 
the  mortgagee,  all  the  securities  for  the  debt  become  beneficially 
vested  in  the  assignee  ;  so  that  in  this  nuumer  the  interest  in  land- 
may  be  coTMe^tc^/ui/fy  transferred,  and  a  contract  concerning  it  be 
effectuated,  without  writing,  notwithstanding  the  first,  third,  and 
fourth  sections  of  the  statute  of  frauds,  and  notwithstanding  courts 
of  equhy  are  as  much  bound  by  the  statute  as  courts  of  law. 

*It  has  been  observed,  that  in  a  court  of  equity  the  debt  is  th6     *  [  376  ] 

principal,  and  the  estate  in  the  land  the  accessory  ;  but  it  may  be  "^^  "ff^^'^f 

more  correctly  said,  that  the  transaction  b  regarded  as  nothing  a  mortgage 

else,  in  substance  and  verity,  but  a  debt  to  which  all  the  securir  ^  e<)uiUble 

ties  are  merely  accidental  adjuncts,  and  which  have  no  enstence  tion,  ac- 

but  by  their  union  with  the  subject  to' which  they  are  attached.  f®«"*«  ^ 
'  J  '  this  particu- 

Courts  of  equity  proceed  with  great  consistency  in  the  prosecu-  larity  in  re-  ^ 
Ikm  of  this  principle,  to  the  firil  extent  of  its  conse<)uences,  as  Jj^rt jraee  in-» 
we  shall  show  more  at  large  in  a  subsequent  part  of  this  work,  terests  ui 
The  mortgage,  whether  in  fee  or  by  demise  it  matters  not,  is  ^^^^^ 


merely  a  pledge-Ki  specialty  debt— a  personal  thing  that  devolves 
lb  the  executora--«n  equitable  chattel— it  supports  no  dower-^il! 
is  not  a  revocation  of  a  will— ^it  leaves  an  equitable  inheritance' 
fistinct  fiom  th^  legal,  in  the  mortgagor— and,  consequently, 
passes  no  estate  in  equitable  contemplation.  The  equity  of  re* 
^fcmptioB  iS)  there^yre,  not  a  mere  trust,  but  in  equity  it  is  thQ . 
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veritable  estate,  insomuch,  that  the  mortgagee  is  there  consi- 
dered as  a  purchaser  hy  the  preclosure,  and,  by  consequence,  a 
>vill  made  before  the  .preclosure  does  not  pass  such  subsequent 
acquisition.  In  analogy,  therefore,  to  these  maxims,  and  adhere 
ing  to  them  still  in  their  construction  and  application  of  the  sta- 
tute, these  courts  have,  with  obvious  propriety,  regarded  this 
consequential  translation  of  the  interest  in  the  land  as  out  of  the 
prohibition  of  the  statute  ;  for  it  is  not  land,  qtta  land,  vhich 
passes,  but  a  pledge,  pr  security,  in  all  respects  subservient  to 
a  personalty,  incapable  of  existing  in  separation  from  it,  existing 
only  for  the  sake  of  it,  and  for  no  other  purpose,  and  so  radically 
removed  by  the  dischai*ge  of  the  debt,  as  to  be  considered  as 
never  having  existed  at  all. 

By  thus  directing  our  attention  to  the  true  nature  and  attri- 
butes of  a  mortgage  in  the  contemplation  of  those  couits,  whose 
appropriate  ren^edies  have  made  it  principally  the  subject  of 
their  jurisdiction,  we  krpve,  perhaps,  at  a  more  satisfactory 
*reason  fqr  this  instance  of  a  translation  of  an  interest  in  land, 
without  writing,  than  by  arranging  it  with  the  exampl|;s  of  the 
implied  trusts  expressly  excepted  by  the  statute ;  for  the  assign- 
ipent  or  transfer  of  the  debt  is  a  transaction  certainly  not  within 
the  letter,  and  perhaps  not  within  the  intendon  of  the  clause} 
livhich  provides,  "  that  where  any  conveyance  shall  be  made  of  any 
lands  or  tenementsy  by  which  a  trust  or  confidence  shall  or  may 
arise  or  |*esult  by  the  implication  or  construction  of  laiv,  or  be 
transferred  or  extinguished  by  an  act  or  operation  of  law,  then, 
and  in  every  such  case,  such  trust  or  confidence  shall  be  of  the 
like  force  «nd  effect,  as  the  same  would  have  been  if  this  statute 
had  not  been  made.*' 

But  though  such  appears  to  be  the  ^ffect  where  an  asdgnment 
of  the  debt  i^  made  for  valuable  consideration,  beiqg.  a  contract 
can  l^made-  *^  whjch  equity  Tivill,  i)rithout  doubt,  give  effect,  yet  it  is  open  to 
py  paroU  much  question,  whether  a  moi^tgage  can  pass  by  mere  gift  by  pa- 
rol \  for  it  is  said,  that  the  mere  gratuitous  donation  of  a  chattel 
(for  such  is  the  debt  at  law,  and  the  whole  benefit  of  the  mort- 
gage,  with  all  its  securities  in  equity)  can  only  be  made  effectua) 
by  actual  delivery ;  and  then  the  question  occurs,  whether  the 
debt  or  pledge  are  things  susceptible  of  actual  delivery.  If  a 
moveable  thing  is  delivered  by  me  to  another,  and  I  accompany 
this  act  with  a  declaration  of  my  intention  to  part  absolutely  with 


Whether  a 
gfftofa 
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the  thingf  delivered  in  favour  of  the  dbnec)  it  seems  clear  that  no- 
thing more  is  necessary  to  change  the  property ;  though,  for 
want  of  writings  the  effect  of  such  a  transaction  is  open  to  be 
modified  and^govemed  by  parol  evidence.  Whether  the  delivery 
is  an  act  inseparable  from  the  nalnre  of  a  gift,  it  b*scarcely  of 
any  practicalamportanc^  to  inquire,  unce,  though  in  an  abstract 
view,  a  man  may,  perhaps,  transfer  the  property  in  a  moveable 
thing  by  a  simple  parol  declaration  of  his  will  so  to  do,  yet, 
without  doubt,  such  declaration  breates  no  contract,  and  confers 
no  legal  right  or  remedy,  but  is  liable  to  be  revoked  by  the  same 
breath  which  gave  it  existence ;  and,  as  against  *third  persons,  •  [  378  ]' 
the  pi;etended  donee  would  find  it  difficult,  if  not  impossible,  to 
establish  his  propeity,  without  proof  of  actual  or  virtual  deli- 
very,  or  the  actual  or  constructive  possession  of  the  thing -itself, 
which  is  expressed  by  the  maxim,  ^  donatio  perficitur  po99esti(me 
accipientia' 

A  case  is  reported  by  Mr.  Ambler,(u)  in  which  the  effect  of  a 
parol  gift  of  a  mortgage  came  imperfectly  under  discusaon*— 
imperfectly,  because  other  "questions  were  mixed  with  it,  which 
prevented  it  from  being  distinctly  considered.  Lady  Tynte  be- 
ing entitled  to  a  sum  of  1000/.  secured  by  mortgage  upon  a  real 
estate,  and  being  old  and  afflicted  with  a  disorder,  of  which  she 
died  about  six  weeks  afterwards,  delivered  the  deeds  and  writ- 
ings, relating  to  the  nhntgage  and  estate,  to  Hassel,  in  the  pre- 
sence of  several  witnesses,  one  of  whom  proved,  that  she  made 
use  of  the  following  expression  at  the  time,  ^  I  deliver  this  as  my 
act  and  deed  ;**  proof  was  also  read  of  a  declaration  by  Lady  * 

Tynte,  that  after  the  delivery  of  the  deeds,  Lady  Tynte  said, 
she  hoped  that  Hassel  would  be  a  good  girl,  for  that  she  had  given 
her  a  mortgage  of  1000/.  for  her  own  immediate  use  and  bene- 
fit. On  Lady  Tynte's  death,  a  bill  was  filed  by  Hassel,  among 
others,  to  have  the  benefit  of  this  gift.  Several  questions  were 
made ;  first,  whether  this  was  a  donatio  causa  mortU  ;  secondly, 
whether  it  was  a  donatio  inter  vivos  ;  thirdly.  Whether,  it  being  a  gift  ^ 
of  a  mortgage  upon  a  real  estate,  it  could  take  effect,  or  was  not 
void  by  the  statute  of  frauds.  The  Lord  Cfaanceltor  said,  that 
the  question  on  the  statute  of  frauds  and  perjuries  was  of  great 
delicacy  and  nicety.    That  very  slight  evidence  of  the  gift  had 

(fi)  AmU.  318. 
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been  givcB  by  one  of  tbe  witnesses ;  the  other  pityted  the  words 
made  use  of  at  the  time ;  but  it  was  difiiciilt  to  know  what  cod« 
structioD  to  put  upon  them.  Tbe  proof  of  the  declarations  seeni' 
ed  to  clear  up  her  intention.  That  as  to  the  question,  whether  it 
was  ihnatio  mortis  cauaa^  it  looked  more  fike  a  donatio  inter  irivos^ 
Tliat  there  was  such  a  sort  of  donatio  morth  cauBa  mentioned  in 
the  *civil  law;  but  whether  it  were  tbe  one  or  the  other,  the 
questicMi  was,  whether  it  wa»  allowabfe  by  the  statute  of  frauds. 
That  perhaps  it  would  be  more  favourable  to  consider  it  as  a  do^ 
nttdo  causa  mortis.  That  no  case  had  been  cited  but  that  of 
Richards  v.  Sfms,  which  had  come  on  in  a  very  different  shape 
from  the  present.  That  what  had  been  argued  at  the  bar,  was 
irery  true»  that  the  money  was  the  principal  and  the  land  only 
tke  secttrity,  aadthalijthe  money  would  pass  by  a  will  not  attested 
accor^g  to  the  statute  of  frauds.  Yet  that  here  was  an  interest 
in  the  land,  and  it  was  very  considerable,  whether  it  could  pass 
by  parol  \  His  Lordship  concluded  with  saybg,  that  he  was  very 
unwiUing  to  give  iiis  opinion  upon  it»  and  that  it  was  not  then  ne« 
cessary ;  and  that,  therefore,  at  all  events,  he  should  reserve  the 
cQDsideradon  q£  this  question. 

It  hds  been  attempted  a  tittle  above,  to  be  shown  that  it  is  not 
jneonsisteat  with  the  provisions  of  the  statute  of  frauds,  to  sup* 
pose  the  interest  in  theltM^d,  arising  upon  a  mortgage,  to  be  transr 
lerred  in  equity,  where  the  debt  has  been  verbaUy  assigned  for  ar 
valuable  eonaideradon ;  and,  aceorcfing  to  the  principles  of  tho 
reasoning  on  which  that  opinion  was  endeavoured  to  be  sustain*- 
ed,  the  difficulty  which  the  circumstances  of  the  case  of  Uassel 
v»  T3mte  present,  is  not,  whether  such  interest  can  be  consequent 
tially  transferred  in  equity  without  writing ;  but  whether  such 
interest  can  be  transferred  upon  a  gratuitous  parol  donation  of  the 
interest  in-  the  debt ;  for  it  seemed  to  the  writer  of  these  pagesy^ 
that,  according  to  the  authoritative  dkta  of  judges,  and  the  an»* 
logies  of  their  decisions,,  the  interest  in  the  land  would,  in  equity,^ 
tnvariaUy  ibllow  the  interest  on  the  debt,  for  which  the  land  wa» 
the  mere  pledge  or  secarity.  But  as  a  mere  gift  must  be  efSeo* 
tuated  or  proved  by  delivery,  the  qtiestion  seems  simply  tb  be 
this— Is  a  mortgage  a  thing  capable  of  being  delivered  I  In  dis- 
cussing which  question  it  should  be  remembered,  that  a  mort* 
gs^  is  composed  of  two  things— the  debt  and  the  security.  Now 
the  debt  is  a  chose  in  action,  and,  as  such,  incapable  of  delivery^ ' 
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being  an  incorporeal  existeoce ;  and  the  statute  seems  very  plain* 
]y  and  emphatically  to  preclude  any  primary  or  direct  transfer  of 
"the  interest  in  the  land)  which,  *a8  has  been  above  endeavoored  *  [  280  ] 
to  be  shown,  can  only  pass  in  equity  as  conseqnential  to  the  as- 
signment  of  the  debt ;  which  asognment  takes  place  in  the  na- 
ture of  a  contract  in  equity,  where  it  is  supported  by  a  yaluable 
consideration.  But  the  delivery  of  the  mortgage  deeds,  byway 
of  gift,  can  only  transfer  the  debtas  an  accessory,  regarding  the 
mortgage  as  the  principal ;  but  the  truth  being,  that  the  debt  is 
the  principal,  and  the  mortgage  of  the  land  the  accessory,  we 
cannot  suppose  the  debt  to  follow  the  defivery  or  gift  of  the  mort- 
gage deeds,  without  reversing  the  maxim  of  law  and  of  logic  ac* 
€CM9Cfrium  segidtur ftrind/iaie^ 111)  With  these  observations,  the 
writer  dismisses  a  question  not  likely  often  to  occur,  and  not  hi- 
^erto  settled  upon  the  basis  of  any  decided  Case. 

There  is,  however,  another  instance  of  the  practicability  of  of  the  int^ 
transferring  an  interest  in  land  by  the  help  of  equitable  jurisdio-  rentnnsfer- 
tlon,  without  writing,  notw  ithstanding  the  statute  of  fttiuds.  The  ty  by  the  de- 
instance  here  meant,  is  the  deposit  of  deeds  by  way  of  creating  Po«i^  <^f 

JU  deeds,  by 

an  equitable  lien  for  the  security  of  money  borrowed.    This  sub-  way  of  seen* 

ject  has  before  been  considered  in  a  note  in  the  precedinr  chap*  ^^*  ^^  ^ 
ter,  to  which  the  reader  is  referred ;  since  writing  Which,  how*  ed, 
even  there  has  fallen  in  my  way,  the  case  er  fiarte  Comingv(a?) 
wltich  is  in  confirmation  of  the  cases  cited  in  that  note,  withtl^ 
addition  of  some  useftil  remarks,  which  render  it  very  fit  to  bo 
introduced  in  this  place. 

The  case  came  on  upon  a  petition  for  the  petitioner  to  be  ad- 
mitted  as  a  creditor  under  a  commission  of  bankruptcy,  upon 
the  following  transaction,  which  appeared  upon  the  certificate  of 
the  commisdoners,  and  was  proved  by  affidavit.  Previously  to 
the  bankruptcy,  the  petitioner  agreed  to  lend  the  bankrupt  1500/. 
fixrwhich  purpose  he  sold  out  stockof  *that  value,  upon  condition     •  r  281 1 

(*)  9  Vez.  jun.  H5. 


— r 


(111)  But  perhaps  the  delivery  of  the  bond,  if  one  accofiipanied  the 
SKntgage,  saigbt  be  a  good  delivery  to  perfect  the  gift ;  for  a  bond  is  to 
many  purposes  considered  asgoods ;  and  see  the  reasons  given  by  Lord 
Hardwieke»  in  Snelgrove  v.  Bailey,  d  Atk.  214^  for  oonsidcringthe  de- 
livery of  a  bond  as  a  good  dtmatU  caiua  mortis. 
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that  the  bankrupt  should  make  a  security  by  way  of  mortgagee  to 
replace  the  stock  withm  twelve  monthst  and  to  pay  the  dividends 
in  the  mean  time ;  in  pursuance  of  which  agreement,  the  bank* 
rupt  deposited  title  deeds  with  his  wife,  who  swore  that  the  deeds 
always  from  that  time  remained  in  a  trunk,  ot  whiqh  she  kept 
the  key,  until  they  werq  taken  away  by  the  messenger ;  and  the 
question  was,  whether  there  was  any  proveable  debt  or  actual 
lien  previously  to  the  bankruptcy  ;  upon  which  the  counsel,  in 
support  of  the  petition,  contended,  first,  that  this  was  »n  equi- 
table mortgage,  by  the  delivery  of  the  deeds  by  the  bankrupt  to 
his  wife,  as  a  deposit  to  secure  the  money  lent  by  the  petitioner ; 
secondly,  that  as  a  loan  of  stock,  to  be  replaced  by  a  certain  day 
subsequent  to  the  bankruptcy,  it  might  be'  proved,  in  analogy  to 
the  case  of  a  surety.  On  the  other  hand,  it  was  insisted,  for  the 
assignees,  that  the  circumstances  of  tliis  ,case  did  not  amount  to 
an  equitable  mortage ;  and,  upon  the  other  poiutf  that  this  was 
a  mere  parol  engagement  to  replace  stock  at  a  given  day,  the 
value  of  which  must  be  uncertain.  The  Lord  Chancellor 
thought,  that  the  real  intention  of  the  agreement  was  to  give  a 
bond  and  a  mortgage.  First,  said  his  Lordship,  if  you  cannot 
make  any  thing  of  the  mortgage,  to  charge  the  real  estate^  it  may 
be  contended,  upon  the  effect  of  the  parol  agreement,  that,  though 
it  may  be  said  the  land  is  not  charged,  the  petitioner  may  inust^ 
that  his  money  is  not  secured  within  the  terms'  of  the  agreement ; 
and  the  question  will  then  be,  whether  the  terms  of  the  agree- 
ment can,  under  these  circumstances,  protect  the  debtor  from  the 
immediate  repayment  of  the  debt.  The  petitioner  may  say,  that 
the  other  put  an  end  to  the  positive  contract,  and  that  the  only  ex* 
isting  contract  is  that  implied  by  law  upon  the  loan  of  the  money, 
which  might  be  recovered  in  an  action.  It  is  also  deserving  of 
consideration,  whether  any  previous  demand  and  refusal  wasne* 
cessary;  for,  if' the  condition,  upon  which  the  money  was  ad- 
vanced, is  not  made  good  at  the  time,  the  lender  might  say,  at 
law,  the  condition  was  refused,  as  much  as  if  there  had  been  a  po- 
sitive demand,  and  that,  therefore,  it  was  to  be  considered  as  loor 
ney  lent  in  the  ordinary  way.  • 
*[  282  ]  *But,  said  his  Lordship,  beyond  that,  there  is  another  question 
deserving  much  consideration,  t.  e,  whether  this  is  to  be  consi- 
dered  as  a  deposit  \  He  remembered  that^  previous  to  Russell  x*. 
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Ru98eU9(y)  it  was  very^  much  doubted,  whether  a  mere  deposit 
of  deeds  constituted  an  equitable  mortgage)  if  there  was  no  writ- 
ing to  manifest  the  purpose^  and  resting  altogether  upon  parol ; 
it  being  quite  competent  to  the  man,  who  put  the  deeds  into  the 
hands  of  a  creditor,  without  reference  to  the  debt,  afterwards^ 
from  favour  to  that  creditor,  to  say,  that  they  were  deposited  with 
him  for  the  purpose  of  securing  his  debt,  and  that  so  all  the  per* 
jury  which  the  statute  meant  to  avoid,  is  introduced.  But  Lord 
T  hurlow  was  of  opinion,  and  that  is  not  now  to  be  disturbed,  that 
the  fact  of  the  adverse  possession  of  the  deeds  in  the  person  claim- 
ing the  lien,  was  a  fact  that  entitled  the  court  to  give  an  interest. 
No  case  has  gone  the  length,  said  Ids  Lordship,  but  he  did  not 
see  the  reason,  that,  if  the  deposit  is  in  the  hands  of  a  persoui 
wlio  could  fairly  be  called  a  third  person,  abstracted  from  both^ 
wliy  such- might  not  be  considered  as  a  deposit  for  the  creditor^ 
provided  that  could  be  proved  to  be  the  intention.  But  it  was  ver^ 
delicate,  when  the  depoat  remained  in  the  hands  of  the  mortga- 
gor  himself;  and  he  doubted  much  whether  a  mere  memoran* 
dum,  kept  in  his  own  possession,  and  not  parted- with  to  the  man^ 
in  whose  favour  it  was  expressed,  could  take  it  out  of  the  statute. 
That  it  was  very  nearly  the  same  where  the  deeds  were  put  intd 
the  hands  of  the  wife  of  the  mortgagor,  to  keep  them  as  be* 
tween  her  husband  and  the  creditor.  That  it  would  not  be  t 
safe  decision  to  say,  that  upon  the  report,  that  was  a  deposit^-^ 
The  utmost  extent  to  which  he  could  go,  would  be  to  direct  an 
inquiry,  and  that  must  be  by  an  issue.  On  a  subsequent  day 
the  Chancellor  said,  that  under  the  special  circumstances  of  that 
case,  it  would  be  too  dangerous  to  hold,  that  the  wife  of  the  bank^  ^ 
rupt  was  to  be  considered  a  depositary  of  the  deeds  for  the  debt 
of  the  petitiuner,  who,  therefore,  could  not  support  his  mort- 
gage. But,  with  reference  to  the  agreement  to  replace  ♦the  ♦r  Afc«n 
stock,  at  a  particular  daf ,  he  should  be  at  liberty  to  prote  the 
amount  of  hbdebt. 

Partitions,  which  at  the  common  law  could  be  made  by  loint-  «  _^.^. 

7    1  Partitions- 

tenants  by  deed  only,  by  tenants  m  common  by  livery  only,  with-  wliether  the 

out  deed,  and  by  coparceners  by  parol  only,  without  deed  or  ?^^*t^^*" 

livery^z)  are,  by  virtue  of  this  statute,  become  incapable  of  be-  them* 

ing  effected  in  any  case  without  writing.    Jwt-tenants  and  ten** 

0}  Vid.  supra.  (a)  Litt  sect  350. 

Rh 
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ants  in  common  were  not  compellable  among  themaelves  to  make, 
partition,  until  the  31  H.  8,  c.  10,  and  32  H.  8,  c.  S2,  gave  a  re- 
medy for  enforcing  it  ;  but  parceners  were  always  at  common  law 
subject  to  a  coercive  partition  by  the  writ  dc  frntdtione  fadenda  ; 
which  sotne  of  the  book8(a)  assign  as  the  reason  for  the  validity  of 
a  partition  at  common  law,  though  made  by  word  of  mouth 
alone.  But  the  reason  given  by  Hawkins,  in  his  Abridgment  of 
Coke  Littleton,(^)  seems  tobe  more  satts&ctory,  viz.  ^  that  par* 
titions  betwieeen  parceners  were  mucl^fevoured  and  privilegedf 
because  their  undivided  estate  was  created  and  cast  on  them  merely 
by  act  of  law."  Partitions,  therefore,  between  parceners,  might 
at  law  be  made  by  parol ;  and  what  more  particularly  marked 
this  favour  of  the  law  towards  them,  rent^  estovers,  and  such 
like  incorporeal  things,  might,  upon  such  partition,  be  reserved 
or  granted,  for  equality  of  divisdon,  without  deed  or  writtDg, 
notwithstanding  they  lay  in  grant  only^  which  was  a  privilege 
without  a  parallel  in  the  law.  Buf  thien  such  reservation  or  grant 
ought  to  be  out  of  the  lands  descended,  and  not  out  of  other  lands> 
and  the  rent  so  reserved  or  granted  was  distrainable  of  common 
light  though,  it  was  not  a  rent  service. 

JoiniHenants,  by  reason  of  the  particular  nature  of  their  es* 
late,  which  is*  held  by  them  in  perfect  unity,  each  being  seised 
in  the  language  of  the  law,  fier  nde  ct  fier  touly  cannot  en/eoffe, 
each  olher  of  their  respective  parts  of  the  land,'  for  each  already 
#>£  384  ]  holds  all  the  land  subjiect  to  the  interest  of  iiis  ^companion,  and 
the  conveyance  by  livery  of  seisin  cannot  apply  to  one  who  is 
already  in  possession  ;  neither  can  they  surrender  to  each  other, 
even  though  he  be  onty  tenant  for  life,,  who  attempts  to  make  the 
surrender,  and  he  who  attempts  te  take  the  surrender,  be 
tenant  in  fee  timfde  ef  his  part.  Though  it  is  true,  that,  if  there 
be  two  joint-tenants,  and  one  of  them  have  tlie  particular  estate^ 
and  the  other  the  fee  simple,  as  where  the  estate  is  limited  te 
two,  and  the  heirs  of  one  of  them,  and  he  that  has  the  estate 
for  life,  aliens*  his  part  toa  stranger,  the  alienee  may  surrender 
to  the  other  joint-tenant :  or,  if  there  be  three  joint-tenants  for 
life,  and  the  fee  simple  is  linuted  to  the  heirs  of  one  of  them^ 
and  one  of  the  joint-tenants  for  life  releases  to  the  other,  and  he 
Is  whom-  this  release  is  made,  surrenders  to  him  who  has  the 

(a)  2  Bl.  Comm.  324       (6)  256. 
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fee  simpler  this  is  a  good  surrender  for  a  third  part.(c)  The 
proper  mediuin  of  mutual  translation  of  each  other's  parts  is  a 
release^  the  reason  of  which  easily  occurs,  hj  adverting  to  the 
nature  of  their  estate^  Ilia)  But,  on  the  other  handy  as  tenants 
in  common  have  several  and  distinct  freeholds,  they  may  er^ftoffe 
each  other,  but  cannot  releaae  to  «ach  other,  for  a  release  supposes 
the  party  to  have  the  thing  in  demand  ;(<0  And  the  estates  haw- 
ing come  to  them  by -distinct  liveries,  must  pass  to  each  other  by 
distinct  liveries.  At  common  law,  therefore,  one  tenant  in 
•common  might  convey  to  his  companion  by  parol  with  <£very  of 
seisin,  but  not  so  a  joint-tenant. 

*It  seems,  therefore,  to  be  an  inadvertence,  in  the  author  df  •  r  ^^^  | 
"the  Coramentaries,(^)  when  he  says,  that  in  the  case  of  joint- 
tenants  and  tenants  in  common,  the  -conveyance  must  have  been 
perfected  by  livery  of  seisin  ;  for  which  be  cites  the  text  of  Lit- 
tleton, sect.  250,  and  Co.  Litt.  169.  The  words  of  Lord  Coke 
are,  ^'  a  partition  hy  joint-tenwts  Is  not  good  without  deed,  but 
tenants  in  common  may  make  partition  by  parol,  and  if  they  ex- 
ecute the  same  in  severalty  by  livery  this  is  good  and  suffi- 
cient in  law  ;  and,  therefore,  when  the  books  say  that  joint-ten, 
ants  may  make  partition  witliout  deed,  it  must  be  intended  of 
tenants  in  common,  and  executed  by  livery.*'  At  the  present 
day,  however,  it  is  very  clear,  that  th^  statute  has  made  it  neces- 
sary, both  with  respect  to  tenants  in  common  and  coparceners, 
that  a  partition  of  their  lands  roust  be  effected  by  writing ; 
among  joint-tenants  a  deed  is  necessary,  as  it  stood  at  the  oom- 
mon'law. 

The  method  of  conveyance  by  exchange  (now  seldom  adopted  Of  the  coii^ 

but  formerly  frequently  in  use)  at  common  law  might  sometimes  ^xchii^. 
be  made  by  mere  word  of  mouth,  without  deed  or  livery .('/)    If 

(c)  Vid.  Perk.  Sect.  586.  587.    (rf)  Co.  JLitt  193,  200,  b.    (e)  Vid.  2 

■ 

BL  Comm.  324.      {f)  For  an  explanatioo  of  this  conveyance!,  see  Cou 
Litt.  51,  Vin.  Exchange  (A.  2.) 


(Ilia)  But  if  one  joint-tenant  grants,  barguna,  and  aelia,  or  gives, 
grants,  and  confirms  his  estate  to  his  companion,  either  of  these  may 
operate  in  law  as  a  release,  vid.  1  Ven.  78.  1  Sid.  453 ;  and  it  may  be 
noted,  by  the  way,  that  if  there  be  three  joint-tenants,  and  one  of 
them  doth  release  to  one  of  the  other  two,  in  such  like  cases  there 
is  no  need  of  any  limitation  of  the  estate,  for  ^e  release  is  good  with* 
out  it    Touchstone,  324. 
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all  or  part  of  the  hereditaments,  whereof  the  exchange  'was 
made^  lay  in  several  counties,  or  if  all  or  part  lay  in  grants  and 
not  in  livery,  although  they  were  situate  in  the  ^ame  county,  in 
these  cases  it  was  necessary  that  the  exchange  should  ttb  in  wri- 
ting, by  deed  indented.  But  where  the  exchange  was  of  lands, 
and  of  lands  lying  in  the  same  county,  although  it  were  of  any 
estate  of  freehold  or  inheritance,  yet  it  might  be  by  word  of 
mouth,  without  writing :  and  it  might  also  have  been  by  parol, 
when  the  hereditaments  exchanged  lay  in  different  counties,  if 
tlic  exchange  was  madv  only  for  a  term  of  years.  Other  dis- 
tinctions, applicable  to  this  question,  ar^  to  be  found  in  the 
books  ;  but  as  it  seems  quite  clear,  that  the  statute  of  frauds  and 
tr  ^86  1  perjuries  *has  rendered  every  exchange  necessary  to  be  in  writ- 
ing, whether  of  freeholds  or  terms  of  years,  if  the  interest  ex- 
ceeds  three  years,  it  seems  unnecessary  to  add  more  upon  this  sub- 
ject :  but  the  reader  may  find  these  distinctions  abundantly  staled 
and  explained  in  Perluns*s  Sections,  344,  347,  et.  seq.  and  Coke 
^uperLitt.  50,51,52.  Litt.  sect.  63.  1  Roll.  814.  9  Rep.  14  ;  and 
thus  the  present  Chapter  seems  properly  brought  to  a  conclusion. 
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CHAPTER  V. 
Sections  5,  6,  19,  20,  21,  22,  23. 

5.  And  be  it  further  enacted,  by  the  authority  aforesaid,  that  all 
devises  and  bequests  of  any  lands  or  tenements,  deviseable 
either  by  force  of  the  statute  of  wills,  or  by  this  statute,  or 
by  force  of  the  custom  of  Kent,  or  the  custom  of  any  borough, 
or  any  other  particular  custom,  shall  be  in  writing,  and^gn* 
ed  by  the  party  so  deviang  the  same,  or  by  some  other  person 
in  his  presence,  and  by  his  express  directions,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  sud  devisor,  by 
three  or  four  credible  witnesses,  or  else  they  shall  be  utterly 
void,  and  of  none  effect. 

#.  And  moreover,  no  devise  in  writing  of  lands,  tenements,  or 
hereditaments,  nor  any  clause  thereof,  shall  be  revocable, 
otherwise  than  by  some  other  will  or  codicil,  in  writing,  or 
other  writing,  declaring  the  same,  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  same,  by  the  testator  himself,  or 
in  his  presence,  and  by  his  directions  and  consent.  3.  But  all 
devises  and  bequests  of  lands  and  tenements  shall  remain  and 
continue  in  force,  until  the  same  be  burnt,  cancelled,  torn,  or 
obliterated,  by  the  testator,  or  by  his  direction,  in  manner 
aforesaid,  or  unless  the  same  be  altered  by  some  other  will  or 
codicil,  in  writing,  or  other  writiqg  of  the  devisor,  signed  in 
•  the  presence  of  three  or  four  witnesses,  declaring  the  same  ; 
any  former  law  or  usage  to  the  contrary  notwithstanding. 

19.  And  for  prevention  of  fraudulent  practices  in  setting  up  nun* 
cupative  wills,  which  have  been  the  occauon  of  much  perju- 
ry, be  it  enacted,  by  the  authority  aforesaid,  that  no  nuncu- 
pative will  shall  be  good,  where  the  estate  thereby  bequeath- 
ed shall  exceed  the  value  of  thirty  pounds,  that  is  *not  proved  *  [  388  ] 
by  the  oaths  of  three  witnesses  (at  the  least)  that  were  pre- 
sent at  the  making  thereof.  3.  Nor  unless  it  be  proved  that  ^ 
the  testator,  at  the  time  of  pronouncing  the  same,  did  bid 
the  persons  present,  or  some  of  them,  bear  witness  that  such 
was  his  win,  or  to  that  effect.  3.  Nor  unless  such  nuncupa- 
tive will  were  made  in  the  time  of  the  laSt  sickness  of  the 
deceased,  s^d  in  the  house  0%  his  or  her  habitation  or  dwell- 
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ingy  or  where  he  or  she  hath  been  resident  for  the  space  of 
ten  days,  or^more^  next  before  the  making  of  such  will,  ex- 
cept where  such  person  was  surprised  or  taken  sick)  being 
from  his  o.wn  home,  and  died  before  he  returned  to  the  place 
of  his  or  her  dwelling. 

30.  And  be  it  further  enacted,  that  after  six  months  passed  after 
the  speaking  of  the  pretended  testamentary  words,  no  testi- 
mony shall  be  received  to  prove  any  will  nuncupative,  except 
the  said  tesmony,  or  the  substance  thereof,   were   commit- 

*  ted  to  writing,  within  six  days  after  the  making  of  the  said 

wUl. 

31.  And  be  it -further  enacted,  that  no  letter  testamentary,  or 
probate  of  any  nuncupative  will,  shall  pass  the  seal  of  any 
court,  till  fourteen  days  at  the  least  after  the  decease  of  the 
testator  be  fully  expired.  2.  Nor  shall  any  nuncupative  will 
be  at  any  time  received  to  be  proved,  unless  process  i  have 
first  issued  to  call  in  the  widow,  or  next  of  kindred  to  the  de- 
ceased, to  the  end  they  may  contest  the  same,  if  they  please. 

22.  And  be  it  further  enacted,  that  no  will,  in  writing,  concern- 
ing any  goods  or  chattels,  or  personal  estate,  shall  be  repeal- 
ed, nor  shall'any  clause,  devise,  or  bequest  therein,  be  alter- 
ed or  charged  by  any  words,  or  will,  by  word  of  mouth  only, 
except  the  same  be  in  the  life  of  the  testator  committed  to 
writing,  and  after  the  writing  thereof  read  unto  the  testator, 
and  allowed  by  him,  and  proved  to  be  so  done  by  three  wit- 
nesses at  the  least. 
*  [  389  ]     *23*  Provided  always,  that  notwithstanding  tbb  act,  any  soldier, 
being  in  actual  military  service,  or  any  mariner  or  seaman  be- 
ing at  sea,  may  dispose  of  his  moveables,  wages,  and  personal 
estate,  as  he  or  they  ought  have  done  before  the  making  of 
this  act. 


PART  I. 
Execution  of  Wills. 

A  short  ac-  ^T  has  been  before  observed,  that  the  authorised  and  direct 

count  of  the  jneans  of  disposition  by  vrill,  of  immoveable  property,  was  a  very 
progress  of  r      j  u 

the  testa-       late  fruit  of  the  growing  policy  of  our  ancestors.    Land  was  by 

mentaiy         ^j^^  deerces  rendered  alienable}  inter  vivost  in  gradual  subser* 
power.  ^  •  • 
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Tiency  to  the  spreading  wonts  of  mankind)  assisted  hj  the  multi- 
plication of  a  circulating  medium  of  universal  valuation  ;  but 
alienations  to  take  effect  after  death,  not  being  influenced  by  the 
same  causeS)  would  naturally  take  place  at  a  later  stage  in  the 
progress  of  society ;  not  to  mention,  too,  that  after  the  hand  that 
held  and  maintained  the  •  possession  was  withdrawn,  an  acqulea* 
cence  in  this  posthumous  controul,  implies  a  conception  of  th& 
aacredness  of  property,  and  a  state  of  order  and  security,  not 
very  common  in  the  beginnings  of  nations.(  113)  Accordingly,  it 
appears  doubtftil  whether,  among  the  Romans,  before  the  intro- 
duction of  the  laws  of  the  Twelve  Tables,  or  among  the  Athe- 
nians before  the  legislation  of  Solon,  the  direct  testamentary  dis- 
position even  of  moveables  was  established  ;  and  we  are  *told  by  *  [  390  j 
Tacitus,  of  the  Germans,  at  the  time  of  his  writing  concerning 
them,  that  the  children  succeeded  to  the  possessions  of  the  pa-  . 
rent,  and  that  he  had  no  power  to  alienate  them  by  hb  will.  If 
he  bad  no  children,  the  next  steps  in  the  order  of  inheritance  and 
succession  were  the  fiatren  fiatrtd  avtmctUH  1 1 3) 


(112)  Omnino  rationi  naturali  repugnat,  alicui  juB  esse  statuendi  de 
rebus  suis  ita,  ut  voluntas  post  mortem  valere  incipiat ;  ubi  jam  velle 
desiit  et  mors  omnia  Bolvit.  Hert  Elem.  Polit  pars  2,  sect,  ll*  $  55. 
Vid.  Vinn.  Comm.  tit.  de  test,  ordin. 

(113)  Tacit,  de  Mor.  Germ.  c.  20.— The  succession  to  the  heira  of  the  Progress  of 

bodvt  and  in  case  of  the  defect  of  such  representatives,  to  the  next  in  the  ic*fam«»- 

ttfactto  in 
proximity  of  blood,  if  not  a  law  of  nature,  seems  so  to  correspond  with  ^  Romao 

its  dictates,  that  history  hardly  carries  us  bark  to  a  time  when  the  no-  jurispru- 
tion  and  aiimission  of  this  claim  did  not  prevail  among  mankind.  The  uenoe. 
suggestions  of  a  common  feeling  appear,  therefore,  to  have  made  this 
an  universal  rule  of  transmission,  and  to  have  established  it  In  commu- 
nities widely  separated  by  time  and  space.  Thus  the  representation  in 
the  channel  of  blood  and  proximity  seems  to  have  its  foundation  higher 
than  any  positive  institutions,  though  to  positive  institutions  we  must 
of  course  refer  the  modifications  of  this  rule  of  succession  {  which,  in- 
deed, has  been  so  variously  ordered,  that  no  two  nations  exactly  re- 
semble each  other  in  their  institutions  regarding  it.  That  the  right  of 
eontrouling  this  succession  by  the  private  will  of  the  possessor,  was 
the  product  of  an  improved  period  of  legislation,  there  is  much  con- 
current testimony  to  show.  Till  the  legislation  of  Solo|i,  the  Athe- 
nians  did  not  possess  this  privilege,  as  it  appears  from  many  authori- 
ties, particularly  from  Plutarch,  in  his  life  of  Sol  n,  f-tge  396,  edit. 
Bryan,  and  the  orations  of  Isacus,  especially  tie  Phiioctcmonis  Heredi- 
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*If  the  power  of  disposing  of  land  by  will  was  exercised  by  our 

t  [  292  ]      Anglo-Saxon  ancestors,  it  seems  much  less  likely  that  it  forigin- 

ated  with  themselvesy  than  that  they  adopted  it  from  those  laws 


tate  ;  nor,  according  to  Selden,  de  Suecest.  de  ben.  Hebr.  c.  24,  did  it  ex- 
iit  among  the  ancient  Jews;  nor,  as  we  learn  from  Tacitus,  dt  Mw, 
Gertn'  c.  20,  among  the  Germans  in  his  day  ;  and  the  tenderness  which 
continued  to  prevail  amo^g  the  Romans  for  the  leg^l  heir,  is  strongly 
displayed  in  their  provisions  by  the  laws  Furia,  Voconiot  and  Falddia^ 
and  m^re  pointedly,  perhaps,  by  their  remedy  of  querela  inofidw  teeta- 
mentif  where/er  a  will  was  made  against  the  order  of  natural  afi'ection, 
without  reasonable  cause.  -With  respect  to  the  question  how  far  the 
rigfit  of  disposition  by  will  existed  among  the  Romans,  before  the  l&wg 
of  the  Twelve  Tables,  there  seems  to  be  much  variety  of  opinion.  The 
text  of  Justinian  propounds  the  order  in  which  the  form  of  the  tetia- 
wenti/aetio  proceeded,  which  the  student  wiU  consult,  with  pleasure^ 
in  th^  Commentary  of  Vinnius,  edited  with  notes,  by  Heineccius,  in 
the  title  de  TTeetamentis  Ordinandi^,  It  appears,  that  the  most  ancient 
mode  of  making  a  testament,  among  the  Romans,  was,  by  converting  a 
man's  private  will  into  a  public  law,  for  such  seems  to  have  been  the  ob- 
ject and  intention  of  the  promulgation  or  celebration  |Qf  a  testament  in 
ihexalatis  comitiu,  i.  e.  in  the  presence  of  the  Roman  people  summoned 
before  the  Sacerdotal  College  per  curiae.  And,  according  to  Heinec- 
cius, these  assemblies  were  not  convened  specially  for  the  purpose  of 
giving  sanction  to  wills,  eed  ieguihjerendarum  magietratuumque  creando" 
rum  cauea  immo  et  ob  alia  negoda  publican  bellum,  pacetn,  judieia,  Cfc. 

Thus  was  this  private  disposition  by  testament  of  the  property  of  an 
individual  proroulged  and  ratified  in  the  same  manner  as  a  public  law  ; 
and  for  this  reason,  i .  e.  ex  eatna  effeienti,  the  teetamenti  f actio  has  been 
denominated  in  the  text  of  the  imperial  law  turn  privati  sed public!  jurie, 
2).  28,  c.  3,  and  agun  by  Ulpian,  it  is  said,  legatum  est,  quod  legie  modo 
^Heeiamento  relinquttur,  Ulp,  tit.  24,  $  1.  Another  form  of  testament 
which  existed  antecedently  to  the  laws  of  the  Twelve  Tables,  was  that 
called  tettatneniufn  procinctum  or  in  prodnctu,  which  was  the  privilege  only 
of  those  who  were  on  the  eve  of  going  to  battle,  or  girt  for  the  war,  with 
the  uncertainty  on  their  minds  of  their  ever  returning,  and  was  among 
the  immunities  in  regard  to  property  conferred  by  the  Romans  upon  the 
defenders  of  their  country.  But  as  the  comitia  were  held  but  twice  a 
year,  so  that  a  man  might  be  surprised  without  having  the  opportunity 
of  thus  solemnizing  his  last  will,  and  the  attendance  upon  these  public 
assemblies  was  often  difficult  or  impossible  to  the  sick,  and  further- 
more, as  women  were  by  these  forms  precluded  from  making  any  testa- 
ment, as  not  having  any  communion  with  these  comitia,  according  to 
Gellius,  lib.  5,  c.  19,  a  third  method  was  struck  out,  which  might  fa- 
cilitate the  accomplijihment  of  this  ultimate  didposal  of  private  property 
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which'  the  Roman  govemmeitt  had  established  and  *Ieft  standing 
in  this  country.  It  appears,  however,  pretty  certain,  that  this  tes- 
tamentary power  over  land  did  not  survive  the  Norman  conquest^ 


to  all  descriptions  of  persons,  otherwise  competent ;  and  this  last  me- 
thod was  called  the  tettanuntufn  per  ««  et  libraniy  which  was  a  ficti- 
tious purchase  of  the  family  inheritance  or  heirship,  by  money  weighed 
in  a  balance,  and  tendered  by  the  intended  inheritor  to  the  testator,  be- 
fore witnesses.  Thus  it  is  said  to  be  imago  vetiuti  moru  in  vemiitione  at* 
que  aiienatione  rerum  mancipif  qua,  uno  'oerbo,  mancipatio  dicitur,  ninu' 
rum  ut  i»  in  quern  ha  res  trofiefenbantur,  etu  emeret  domino  are  et'lidrOf 
afipenso  c»(nomoifcharin)  nummouno.  And  it  seems  tliat  this  fictitious  pro^ 
ceeding*  was  still  retained  after  the  promulgation  of  the  law  of  the 
Twelve  Tables  had  authorised  the  making'  of  wills  by  tlie  clause  sOfpar 
terfam.  uti  iegatsit^  &c,  itaju*  eeto  ;  for  it  was  still  regarded  as  necessary 
to  iraise  the  will  of  a  private  man  toalevel  with  tlie  lawsof  tlie  state,  that  it 
should  take  the  shape  of  a  strict  legal  transaction  inter  vivot,  for  tettandi 
de  pecunia  ma  legibue  certit  facultOM  est  permissoi  non  autem  juris  dictionis 
fnutarejonnamf  vel  juri  publico  derogare  cuiquam  permissum  est.  C  6, 
23,  13.  The  two  former  methods,  by  the  testamentum.  in  prodnetu,  and 
ealatis  comitiis,  were  thrown  into  total  disuse  by  the  testamentum.  per  «t 
et  libram ;  but  this  last  form  of  willing  again  made  way  for  others  of  a 
more  convenient  description.  The  methods  above-mentioned  were  re- 
ferrible  to  the  jus  dviie,  or,  as  we  express  it,  the  law  of  the  land,  But 
from  the  edict  of  the  praetor,  other  forms  at  length  were  brought  int6 
practice,  by  virtue  of  which  jus  honorarium,  the  mancipation  anjd  the 
weighing  and  delivering  of  money,  were  dispensed  with,  and,  in  their 
stead,  the  solemnity  of  signing  by  seven  witnesses  was  introduced,  the 
presence  only,  and  not  the  signature  of  Witnesses  being  necessary  by  the 
jus  civile. 

At  length,  however,  by  gradual  use  and  progressive  alterations,  as  the 
text  of  Justinian  informs  us,  the  lex  pretoria  and  the  jus  civile  were  in 
some  degree  incorporated,  and  a  compounded  regulation  took  place, 
whereby  it  became  requisite  to  the  valid  constitution  of  a  will,  that  the 
witnesses  should  be  present  (the  presence  of  witnesses  being  the  rule 
of  the  jt»  civile) ;  that  they  and  also  the  testator  should  sign,  according 
to  the  superadded  institution  of  positive  law ;  and  lastly,  that  in  ^rtud 
of  the  prxtorian  edict,  their  seals  should  be  affixed,  and  that  the  num« 
ber  of  witnesses  should  be  seven.  Afterwards,  the  further  solemnity 
of  naming  the  heir  in  the  testament  was  added  by  Judtinian,  and  again 
abrogated  by  the  same  emperor,  in  Nov.  119,  c.  9,  and,  at  length,  the 
excess  of  testimony  was  corrected  by  the  canon  law  in  the  pontificate  of 
Alexander  the  Third,  by  which  it  was  declared  sufficient  to  prove  ^ 
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except  m  particular  cities  and  boroughsy  where,  by  particular  fie 
Tour,  the  Saxon  institutions  were  suffered  to  breathe :( 11 4)  it 
ceased  by  the  operation  of  the  feudal  system  of  proper^,  whicb 
necessarily  excluded  all  voluntary  alienations  of  posaessioos,  with 
which  personal  services  and  duties  were  inseparably  connected.(a) 
But  with  respect  to  moveables,  the  testamentary  power  seems,  in 
.  this  country,  with  more  or  less  partial  restraint,  to  have  been  ex- 
erdseable  in  a  very  remote  period.  The  ready  mode  of  authen- 
#  r  294  3  ticating  *the  property  by  the  possession,  and  transferring  the  pos- 
sesion by  the  manual  delivery  of  goods,  and  the  usufructuary 
and  revocable  quality  of  terms  of  years,  disposed  our  ancestom 
Id  consider  them  as  floating  acquisitions,  and  a  proper  subject 
fer  every  kind  of  alienation.  But  though  testaments  of  movea* 
6le8  were  permitted  by  the  ancient  law  in  England,  according  to 
Glanville  and  Bracton^  yet  it  extended  only  to  one-third,  called 
the  dead  man's  part ;  which  limitation  seemed  to  prevail  in  Lon^ 

(a>Vid.  1  Eq.  Ca.  Abr.  40L 


testament  by  two  or  three  witnesses,  the^parochial  minister  being  add* 
cd ;  imfirobata  cofutituiione  juris  dviik  de  sejoem  tutilnu  adkibemUi  wt 
nimU  loHge  recedaite  ab  eo  quod  Mcrifitum  e«^-rf »  ore  duonem  «r/  trium  <ef  • 
Uufn  Mtet  omne  verbum,  Swinb,  64.  Deut,  c  18.  Mattfu  e.  18,  which  re- 
Ibrmation  has  received  the  sanction  of  universal  usage. 

Swinbum  says,  that  this  institution  has  also  been  reformed  by  t&e 
geneial  custom  of  this  realm,  '*  which  distinctly  requires  no  more  thaft 
two  witnesses,  so  they  be  free  from  any  just  cause  of  exception  ;*** 
which  observation  he  sepeats  in  several  places  of  his  treatise  on  wills^ 
en  the  authority  of  Linwood,  in  Star  Verb.  Prob.  de  Test.  I.  3.  ProfM'- 
eiai  Constit,  Cant^  Bracton  also  has  the  following  passage  :  **  Fieri  au^ 
tern  debet  testameHtum  liberi  hominis  admimucDram  duobusvelphuribug- 
mris  legaUbus  et  honestisi  clerids  vei  Icuds  ad  hse  spedaiiter  eonvoeatist  ad 
firobanduin  ferf amaiftftn  defimeti,  si  opusjuerie^  si  de  testaiment9  dubitatur/*' 
Bract,  lib.  32,  Ibl.  61 ;  but  these  words  import  a  recommendation,  and 
not  an  imperative  rule »  and  nothing  seems  now  to  be  better  under- 
stood, than  that  a  will  of  personalty  needs  neither  the  attestation  of 
vritnesses,  or  the  testator's  seal  or  signature  ^  and  though  written  in  an^ 
Other  hand,  yet  if  proved  to  have  been  written  according  to  the  testa- 
tor's instructions,  and  approved  by  him,  it  is  a  good  will  to  dispose  o€ 
ehatteb.    Comyns,  452,  et  seq. 

(114)  Whether  gavelkind  lands  in  Kent  were  devisable  by  custom^ 
seems  to  be  a  matter  in  dispute.  See  the  arguments /ro  e»  con.  in  Rob. 
«aveL235. 
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don  and  ToiiC}  after  it  had  fallen  into  desuetude  inDtlier  parts  of 

the  kingdom,  tHl,  b3rthe  11  G,  I9  c,  18,  sect.  17,  18,  the  power 

of  devising  was  thrown  generally  open.(l  15)    According  to  the 

opinion  of  the  author  of  the  Commentaries,  ^  by  the  aodent 

common  law  of  the  land,  and  which  continued  at  the  time  of 

Magna  Charta,  a  man*s  goods  were  to  be  divided  into  three  partSf 

of  which  one  went  to  his  heirs,  or  lineal  descendants,  another  tm 

his  wife,  ahd  the  third  was  at  his  own  disposal ;  or  if  he  died 

without  a  wife,  he  might  dispose  of  one  moiety,  and  the  ^thv 

went  to  his  children.     If  he  had  no  children,the  wife  was  entitled 

to  one  moiety,  and  he  might  bequeath  the  other  ;  but  if  he  died 

without  wife,  or  issue,  the  whole  was  •at  his  own  disposal ;  the     «j  «05« 

shares  of  the  wife  and  children  were  called  their  reasonable 

parts,  and  the  writ  de  raHsnMH  fiarte  bononan,  was  given  to  re* 

^Dover  it.     In  the  rdgn  of  Edward,  the  Third,  this  right  of  the 

wife  and  children  was  still  held  to  be  the  universal  and  common 

law^  though  frequently  pleaded  as  the  local  custom  of  Berks, 

Devon,  and  other  counties ;  and  Sir  Henry  Finch  lays  it  down 

expressly  to  be  the  general  law  of  the  land»  in  the  reign  of  Charles 

the  First.     But  the  law  has  since  been  altered  by  impercept&le 

degrees,  and  the  deceased  may  now,  by  will,  bequeath  the  whole 

of  hb  goods  and  chattels,  though  it  cannot  be  traced  out  when 

first  thb  alteration  began.(^) 

{b)  3  BL  Com.  491,  % 


(115)  By  the  4th  W.  8c  M.  e.  2,  persons  within  the  province  of  York  RegtraiAts 
auiy  dispose  by  will  of  all  their  perlonal  estate,  in  as  large  and  ample  a  upon  the 
manner  as  within  the  province  of  Canterbury,  and  elsewhere ;  and  the  testamentar 
widows  and  children,  and  other  kiadred  of  such  testator,  are  barred  the  custonui 
of  their  claims  under  the  custom.    But  the  citizens  of  the  dties  of  of  York  and 
York  and  Chester,  who  were  freemen,  inhabiting  there,  being  except-  I^vdon. 
ed  out  of  this  statute,  the  3d  and  3d  Anne,  c.  5,  was  made  to  repeal 
this  exception,  and  to  put  them  upon  the  same  footing,  in  this  respect 
as  persons  within  the  province  of  York.    And  by  the  11th  G.  1,  c.  1^ 
the  citizens  and  freemen  of  the  city  of  London  are  also  enabled  to  de- 
vise and  dispose  of  their  personal  estate,  in  such  manner  as  they  shal 
think  fit,  except  where  they  enter  into  any  agreement  on  marriage,  or  ^ 
otherwise,  that  their  personal  property  shall  be  subject  to  or  distributed 
by  the  custom,  and  in  cases  of  intestacy,  in  which  case  the  proper^ 
ibecomes  subject  to,  and  distributable  according  tp  the  custom. 
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With  respect  to  land,  the  genius  of  the  feudal  system  was 
long  in  giving  way  to  the  increasing  propensity  of  individuals  to 
inake  provisions  that  were  to  reach  bey6nd  the  grave.  It  seems, 
however^  that  with  the  consent  of  the  superior,  the  feudatory  of- 
ten contrived  to  alienate  by  a  donation  l^y  deed,  made  on  the  bed 
t  [  296  ]     of  death,  mortu  cauw^  1 16)  which,  being  a  *gift  to  take  effect  in 


(11^)  This  differencc'in  estimation  and  importance  between  land  and 
er  of  be-  goods  was  a  genuine  ofispring.of  the  feudal  system.  According  to  the 
queathtngl^->  law  of  Rome,  no  such  difference  subsisted.  The  general  representative 
gacies  in  the   y^^  ^^  i^^j^^  ^^  j  ^y  ^j^j^^  ^^^  ^^  succeeded  as  well  to  the  moveables 

res  of  the  ^^  immoveables.  And  when  the  whole  substance  devolved,  the  differ- 
^man  law.  ence  was  only  between  him  who  was  appointed  heir  by  the  will,  and 
was  called  the  httriu  institutua^  and  him  who  i^cceeded  to  the  intestate 
.  as  his  natural  heir.  It  has  been  endeavoured,  in  a  preceding  upte,  to 
give  some  help  to  the  student  towards  his  understanding  of  the  naturor 
pf  tliis  appointment  of  an  heir,  by  will,  in  the  law  of  Rome,  before  and 
after  that,  the  law  of  the  Twelve  Tables,  by  tlie  clause  *  uti  quitque  ie- 
gcusit,*  €fc.  (which  was  construed  to  comprise  the  httredum  irutitutione*, 
as  well  as  the  legato)  confirmed  the  general  testamentary  power.  A 
slight  summary  of  the  practice  and  forms  of  bestowing  particular  parts 
of  a  man's  possessions  by  way  of  legacy,  under  the  different  -stages  of 
the  Roman  law,  may,  perhaps,  be  not  unacceptable  to  the  reader. 

The  J^ai^q  et  Jidei-con^mUet^  were  the  two  modes  whereby  the  pro- 
perty  in  partieular  things,  as  distinguished  from  the  universal  inheri- 
tance or  substance  of  the  testator,  in  the  disposal  whereof,  and  in  the 
institution  or  appointment  of  the  universal  heir,  consisted  pnoperly  the 
testamentt-Jactio.  Another  very  important  distinction  between  the  /ue- 
reditoM  ex  testamento  and  the  legatum  was,  that  the  latter  was  purely  lu- 
crative, whereas  the  former  was  often  burthened  with  obligations,  and 
sometimes  to  such  an  extent  as  t<fc»be  thereby  rendered  unprofitable. 
By  the  text  of  the  imperial  law,  the  legacy  or  legatum  was  defined  to  be 
*'  donatio  quttdam  a  defuncto  relictar  ab  lucrede  firastandaf**  and  great  stress 
was  laid  by  the  commentators  on  the  word  '  guadanif*  as  importing 
something  having  the  quality  of  a  gift  in  ^ome  respects,  and  yet  essen- 
tially differing  from  it  in  others.  A  gift  they  said  it  could  r\ot  be,  because 
a  gift  was  properly  a  transaction  between  two  persons,  and  requiring 
Ibr  its  perfection  the  acceptance  of  the  donee.  A  legacy  depended  not 
upon  the  acceptance  of  the  legatee,  nor  was  it  a  transaction  between 
two  persons ;  it  was  the  creature  of  the  testator's  will  only,  ambulatory 
and  suspended  during  his  life.  In  a  strict  sense,  indeed,  it  was  consi- 
dered as  expecting  the  acceptance  or  assumption  of  the  inheritance  by 
the  heir,  with  the  function  belonging  to  it ;  postmortem  testatorit  adkuc 
pendet  ab  aditione  kareditatis.    And  yet  it  was  quisdetm  donatio^  as  pro- 
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point  of  foiTD)  defiresentiy  though  its  substantial  operation  was 
postponed  to  the  death  of  the  ^grantor^  might  introduce  this  am-    «  ^  ^07 1 
biguous  kind  of  te^tiimerUi-facHo^  with  less  apparent  novelty  of 

ceeding  from  the  benevolence  of  the  testator,  and  conferring  a  title  t>f 
emolument  only— ttW^r,  mere  lucratixue.  The  latter  words  of  the  defi- 
nition *  ilk  hdtrede  pntetanda^*  are  to  be  understood  as  implying,  that,  al- 
though the  property  in  the  thing  bequeathed  passes  directly  to  the  le- 
gatee, the  poeee9*ion  was  nevertheless  to  be  looked  for  at  the  hands  of 
the  heir.  .  » 

We  learn  from  Justinian,  Inet.  tit.  de  l^atisi  what  were  the  ancient 
methods  and  forms  of  bequeatliing,  which,  by  their  strictness  and  tech- 
nicality imposed  great  difficulties  upon,  and  sometimes  disappointed 
the  wishes  of  the  testator.  These  various  forms  imparted  a  diversity  of 
rights  and  remedies  to  the  legatary,  and  were  of  unequal  efficacy  in  re- 
spect to  the  disposing  power  of  the  testator  :  as  for  example,  by  one 
form  a  testator  could  dispose  only  of  what  was  already  his  own  pro- 
perty ;  by  another,  he  could  dispose  of  the  possessions  of  other  men, 
provided  they  were  saleable,  as  far  as  his  assets  in  the  hands  of  the  heir 
would  suffice  for  the  purchase ;  some  gave  a  right  of  action  in  fvm, 
and  some  io  personam.  These,  and  other  particulars  respecting  them, 
the  reader  will  find  well  explained  in  the  Comjnentary  of  Vinnius,  tit. 
de  Ugatie.  The  inquiry  is,  however,  only  a  matt^  of  curiosity,  as  Jus- 
tinian, by  a  sensible  law,  reduced  these  various. forms  to  one  and  the 
same  operation,  fiut  ss  still  the  general  strictness  which  characterised 
them  all  remained,  though  the  special  intricacy  of  distinction  between 
them  was  removed,  the  same  £mperor,  by  a  stroke  of  liberal  pc^cy, 
levelled  the  distinction  in  point  of  effect,  between  the  legata  and  the/- 
dei-eommiMOf  and  thereby,  the  rigid  forms  of  expression,  the  necessity 
of  the  previous  appointment  of  an  heir,  the  testator's  inability  to  extend 
the  benefit  beyond  th^  life  of  the  heir,  or  to  bequeath  it  by  an  instru- 
ment l^ss  solemn  than  a  regular  testament,  or  codicil  confirmed  by  a 
testantent,  were  aU  removed,  and  the  same  indulgence  given  to  the  be- 
quest by  way  of  direa  legacy^  as  te  that  which  was  effected  through  the 
medium  of  a  trust.  In  virtue  of  this  ordinance,  and  in  prosecution  of  its 
spirit^  a  more  benign  interpretation  obtained  in  the  construction  of  tes- 
taments^ in  which,  from  thenceforward  the  intention  of  the  testator 
was  the  leading  object  of  inquiry,  and  a  numerous  description  of  per- 
sons  whom  the  rigour  of  the  jim  civiiis  had  deemed  incapable  of  taking 
by  way  of  legacy,  such  as  the  banished,  the  childless,  persons  living  in 
celibacy,  and  strangers,  were  brought  within  the  legitimate  path  of  a 
testator's  benevolence,  and  the  circuity  and  precariousness  of  a  trust 
were  avoided ;  and,  on  the  other  hand,  as  the  equation  of ,  the  advan- 
^ges  respectively  belonging  to  the  legata  and  the  Jidei-commieea,  was 
mutual,  instead  of  the  extraordinary,  and  sometimes  dilatory  process  by 
^hich  the  fidei'Ctnnueea  were  enforced,  the  ordinary  remedy  by  the 
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priiiciple.(0  It  teemS)  ^indeed,  that  the  consent  of  the  heir  waSt 

at  first)  and  for  a  long  condnuanceY  thou^t  necessary  to  these 

t  [  S99  ]     alienations  by  fdeed,  in  prospect  of  death  ;  though,  according  to 

(c)  Glanv.  lib.  7,  c.  1. 

actio  ex  tettamentot  and  eyen  the  rei  vindication  id  the  cases  where  it  ap- 
plied, were  opened  to  all  deBcriptions  of  legataries. 
Of  «li   dona-      '^^'^  donatio  eauoa  mortit  is  a  title  of  the  civil  law,  and  of  our  Own,  to 
tioamoamor.  which  the  attention  of  the  diligent  student  should  be  directed.  The  in- 
tio.  quirer,  however,  will  have  to  encounter  some  diversity  of  doctrine  on 

this  subject,  both  in  the  judgments  of  courts,  and  the  opinions  of  com- 
mentators. In  the  text  of  the  Institutes  of  Justinian,  lib.  7,  Ht  is  thus 
defined,  or  rather  described :  Mortio  catua  donatio  e«(,  qutt  propter  mor* 
tit  Jit  nupidonetn  :  ^ttum  quit  itu  donat,  utti  quid  humanitat  ei  centigiteetp 
haberet  it,  qui  aedpit  :  tin  autem  tuper  wxittet  it  qui  donavit,  reciperet  .- 
vel  ti  cwm  donationit  p^tnituittet,  tmt  prior  deeetterit  it,  cui  donatum  tit* 
M^t  tnortit  cauta  donationet  ad  exemplum  Ugatorum  redacts  tunt  per  om* 
nia.  I^ant  cum  precedentibut  amhiguumjuerat,  utrum  donationet,  an  U" 
gati  inttar  earn  obtinere  oporteret,  et  utriutque  cautse  qmedam  habebat  in* 
eigniOf  et  alii  ad  aiiud  genut  earn  retrahebant,  a  nobit  conttitututn  ett,  ut 
per  omnia  fire  iegatit  conmtmerentur,  et  tic  procedat,  quern,  ad  fnodum  not" 
tra  eonttitutio  eamformamt.  Et  in  tumma  mortit  cauta  donatio  ett,  qmm 
tnagit  te  quit  melit  habere,  quam  eum,  eui  donat,  magitque  eum  cui  donat, 
quam  haredem  tuum^ :  which  description  the  Emperor  illustrates  by  an 
example  finom  the  Odyssey,  of  the  gift  of  Tekmschus  to  Pineus  (see 
^  also  other  examples  of  the  antiquity  of  this  species  of  gift,  in  Taylor's 

Elements  of  the  Civil  Law,  p.  536-7.)  According  to  Vinnius,  in  his 
Commentaries  on  this  description  of  the  donatio  cauta  mortit,  it  is  not 
necessary  to  the  constitution  thereof,  that  the  giver  should  be  in  actual 
and  imminent  danger  of  death,  but  it  is  enough  if  he  is  moved  by  the 
general  consideration  of  mortality,  oola  eogitatione  mortalitatit  ex  oorte 
humana,  provided  he  expressly  declares  at  the  time,  that  he'  gives  with 
such  expectation  and  intention,  other^se  the  gift  will  be  construed  a 
pure  and  simple  donatio  inter  «rv0#,  and.  Consequently,  will  not  be  re- 
vocable. The  same  account  of  it  is  given  by  Swinbum,  in  the  seventh 
section  of  his  Treatise  on  Testaments  and  Wills.  But  in  our  courts  of 
equity,  the  description  of  this  species  of  donation  has  been  compressed 
within  narrower  bounds,  being  limited  to  those  cases  where  a  man  lying 
in  extremity,  or  being  surprised  with  sickness,  and  having  no  opportu- 
mty  to  make  his  ^11,  lest  h^  should  die  before  he  can  make  It,  gives 
with  his  own  hands,  his  goods  to  his  fiiends  about  him ;  ''^this,**  says 
Lord  Cowper,  **  if  he  dies,  shall  operate  as  a  legacy,  but  if  he  recovers, 
then  the  property  thereof  reverts  to  him.**  See  Gilb.  Eq.  Rep.  12, 13. 
Free,  in  Chan.  269  ;  and  see  3  P.  Wms.  358.  1  P.  Wms.  405,  443.  X 
Vez.  jun.  547.  The  reader,  however,  vrill  find  in  Still  v.  Chapman,  3 
Bro.  C.  R.  612,  a  decision  of  Lord  Thuriow  on  this  subject,  conformable 
to  the  explanation  given  in  Vinnius  and  Swinbum,  as  above  mentionecV 
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(Mrnie  wntersy  this  pracdce  was  won  out  before  the  statutes  of 

•Heniy  the  £ighth.((/)   It  appears,  that  soon  after  the  statute  of    *  [  300  ] 

fuia  entfiKMre^t  hy  removing  the  restraint  upon  alienations,  fhad     t[  901  1 

(d)  See  Dal.  on  Feudi,  c.  3,  sect.  1,  and  Spellnuui's  Remahis ;  also 
Oliny.  L  7»  c.  1. 

It  appears  quite  clear,  accordinjf  to  all  the  aiithoritiea»  that  there  must 
be  a  delivery  of  the  thing  by  the  giyer  in  hia  life-time ;  and  we  observe* 
that  Lord  Cowper^s  expression,  in  the  case  of  Hedges  v.  Hedges,  3 
Free,  in  Chan.  269,  was,  *'  gives  with  his  own  hands.**  And,  by  Lord 
Hardwicke,  in  the  case  of  Shargold  9.  Shargold,  2  Vez.  431,  it  was 
said,  that  a  delivery  must  be  aetuai,  and  ths«  a  spHb^Ueai  delivetj 
would  not  do  ;  for  which  reason  his  Lordship  held,  that  a  delivery  of 
receipts  for  S.  S.  Ann.  made  in  the  donor's  last  illness,  and  expressly  in 
contemplation  of  death,  was  not  a  good  donatio  mortii  cmua  #  conse- 
quently, said  his  Lordship,  this  was  merely  legatory,  and  amounted 
to  a  nuncupative  wiH,  and  was  contrary  to  the  statute  of  frauds  ;  for  if 
the  necessity  for  delivery  be  taken  from  the  thing,  it  remained  merely 
nuncupative.  Upon  the  same  ground,  his  Lordship  held  that  it  was 
impossible  to  make  a  donation  mortis  etmsot  of  stock  at  annuities,  be« 
cause  ia  their  nature  they  were  not  capable  ot actual  deliveiy,  and  that^ 
therefore,  there  could  not  be  a  gift  caa»a  wrtis  of  them,  without  a 
trotufer,  or  something  amounting  to  that.  And  upon  the  same  princi* 
pie  it  was  judged,  in  Miler  «k  Miller,  3  P.  Wms.  356,  that  a  note  for 
100/.  being  merely  a  chose  in  actioo,  coidd  not  be  the  subject  of  a  domg* 
ti0  eauHi  mtrtu. 

But  still,  perhaps,  if  such  a  delivery  be  made  as,  in  gifts  imer  vrvsi^ 
would  actually  transfer  the  properly  in  the  thing,  and  in  law  transmute 
the  possession,  and  such  delivery  is  at  the  same  time  the  best  and  most 
effectual  delivery  that  can  be  made  of  the  actual  thing,  this  will  be  a 
sufficient  delivery  to  support  the  act  as  a  dtmoHo  mortis  causa  /  for  the 
natiu«  of  the  thing  must  be  respected  in  all  transfers.  Thus,  in  the 
ease  above  cited,  of  the  gift  of  the  receipts  for  S.  S.  Ann.  it  seemed  to 
be  admitted  by  the  Chancellor,  that  the  transfer  of  the  stock  iUelf  woul4 
have  been  effectual.  And,  perhaps,  Lord  Hardwicke  designed,  in  tbe 
case  above  cited,  to  deny  the  efficacy  oftLsymboiicaidthvery  only  where 
the  thing  was  susceptible  of  a  spedfie  and  manual  delivery.  The  decif- 
•ion  of  Lawson  v.  Lawson,  1  P.  Wms.  441*  wherein  a  man  upon  hia 
death-bed  had  drawn  a  bill  upon  a  goldsmith,  to  pay  100£  to  A*8  wife 
to  buy  mourning,  is  an  instance  of  an  effectual  appointment  in  the  nature 
oftL  donatio  mortis  causa  f  and  see  Tate  v.  Hilbert,  2  Vez.  Ill,  wherein 
that  daabion  was  approved  by  Lord  Loughborough,  his  Lordship,  at 
the  same  time  observing,  that  the  report  in  2  P.  Wms.  was  incor- 
Met,  as  it  appeared  fVom  the  Register's  book  that  the  direction  fbr 
«Mniniing  waaindofsed  i9on  tha  |mU»  in  the  donor's  haiid*wsiliiig.    It 
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C0ticuri*ed  with  other  causes  in  diffusing  bolder  conceptions  of  the 
free  and  ultimate  disposability  of  property  in  land  as  well  as  move- 
ables, the  obstacle  which  the  necessity  of  livery  of  seisin  still  op^ 
^  posed  to  the  wishes  of  the  nation,  was  eluded  by  the  practice  of 
making  feoffments  to  uses,  over  which,  by  the  assistance  of  the 
courts  of  equity,  wherein  declarations  and  dispositions  in  respect 
to  these  uses  were  carried  into  effect  if  made  upon  good  conside- 


will  be  seen  also  by  the  cases  of  Still  tF.  Chapman,  2  Bro.  C.  R.  612,  and 
Snellgrove  v.  Bailey,  3  Atk.  214,  that  both  bank  notes  and  even  bonds 
have  been  held  to  be  susceptible  of  a  sufficient  delivery  to  constitute 
a  valid  donatio  eauta  tnortit. 

The  principal  features  which  distinguish  the  donatio  mortit  causa 
from  the  proper  legacy,  should  be  adverted  to,  before  a  jiist  idea  of  this, 
peculiar  kind  of  gifb  can  be  acquired.  The  points  also  of  resemblance 
should  be  attentively  marked.  A.nd  principally,  on  this  head,  the  am- 
bulatory, imperfect,  and  revocable  nature  of  both  will  .occur  as  the 
most  important  article  of  their  similitude ;  and  on  the  other  band,  the 
leading  circumstance  of  difference  between  them,  vrill  seem  to  be  the 
Independence  of  the  title  of  the  donee  of  the  gifl  atiua  tnortii,  on  the 
act  or  consent  of  the  representative.  The  same  grounds  of  difference 
distinguished  them  in  the  civil  law,  donatio  lute  aditione  hmreditatis^  ticut 
legatumnon  pemiet,  ted  sola  morte  con/lmiatur  donantit^  It  should  be  ob- 
served also,  that  a  donatio  causa  mortis  recedes  from  a  legacy  in  its  ex- 
emption from  the  jurisdiction  of  the  ecclesiastical  courts*  2  Vez.  4dr  » 
and  again  approaches  it  by  its  liability  to  debts  upon  a  deficiency  of  As- 
sets ;  see  Smith  v.  Cason,  at  the  end  of  Drury  «.  Smith,  1  P.  Wms. 
406;  It  is  liable  to  the  duties  on  legacies,  imposed  by  the  late  acu  of 
parliament  {  and  with  the  Romans  it  fell  under  the  restraints  of  the  leao 
Falcidia  as  well  as  legacies.  They  are  both  liable,  according  to  our 
laws,  to  be  defeated  by  creditors. 

To  conclude  this  too  long  note,  it  may  be  finally  observed,  that  the 
fact  of  the  gifl  mortis  causa  is,  in  our  law,  to  be  proved  in  the  same 
manner  as  otlier  facts  are  to  be  proved  ;  whereas,  in  the  law  of  the  em- 
pire, it  was  a  point  of  resemblance  bet weei^  this  ^h  and  the  legacy, 
that  the  former  was  necessary  to  be  proved  by  five  witnesses,  which 
was  the  number  necessary  to  the  proof  of  a  codicil,  or  any  instrument 
of  a  testamentary  operation  which  was  not  in  strictness  a  testament  ac- 
cording to  its  definition  in  the  civil  law. 

If  the  gifl  be  made  and  authenticated  by  a  written  instrument,  with- 
out any  actual  delivery,  but  the  deed  or  instrument  conveys  an  interest 
to  take  effect  absolutely  in  possession  at  the  decease  of  the  donor,  this 
cannot  be  effectuated  as  a  donatioeausa  mortis,  but  there.seems  to  be  n» 
reason  why  it  should  not  operate  as  a  testamentary  disposition.         ^  .  * 
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radon,  a  complete  testamentary  power  was  obliquely  exercised. 

And  if  these  creations  <^  uses  fere  adopted  from  the  civil  kiW| 

we  may  conjecture  that  our  ancestors  were  led  more  easily  into 

the  practice^  by  the  notions  they  had  previously  learned  to  enter* 

tain  of  a  distinction  between  the  legal  and  beneficial  property, 

from  their  reservations  of  the  domimum  directumy  ^abstracted     *  X  303  ] 

from  the  domimum  utUe^  in  their  first  feudal  donations. 

It  is  well  known,  however,  that  by  the  statute  37  H.  8,  c.  10» 
this  method  of  virtually  disposing  of  land  by  will  was  custurbed. 
For  by  that  statute,  the  use,  as  soon  as  it  was  created,  became 
the  kgai  estate,  which  was  immediately  carried  to  and  executed 
in  the  cetttd  que  usej  so  that  wills  lost  their  operation  on  tlie  use 
raised  directly  upon  a  feoffment.  It  was  still,  however,  in  the 
power  of  individuals  to  elude  the  statute,  and  to  keep  the  legal 
separate  from  the  beneficial  interest,  by  means  of  a  use  raised 
upon  a  use,  or  a  second  use,  which  the  courts  construed  to  be 
out  of  the  reach  and  operation  of  the  act,  and  tl\us  saved  a 
whole  province  to  the  jurisdiction  of  equity,  under  the  peculiar 
denctoination  of  ti*usts.  In  a  very' few  years  afterwards,  howe^ 
ter,  an  end  was  in  a  great  measure  put  to  these  ardfices,  by  the 
statutes  of  32  H.  8,  c.  1,  and  34  H.  8,  c.  5,  usually  called  the 
statutes  of  wills,  and  passed  in  compliance  with  the  national  pnn 
pensity,  which  was  turned  so  strongly  towards  the  testamentary 
power  over  landsf  that  it  was  become  as  difficult  as  it  was  impo- 
litic to  withhold  the  allowance  of  the  legislature.  By  which  ata* 
tutes,  all  persons  having  any  manors,  lands,  tenements,  or  heredi* 
taments,  in  possession,  reversion,  or  remainder,  holden  by  soccage 
tenure,  or  in  the  nature  of  soccage  tenure,  and  having  no  lands  held 
in  cafiite,  Or  by  knight's  service,  were  enabled  to  devise  all'  their 
lands,  or  any  rents,  commons,  or  profits,  out  of  them,  to  anj 
person  in  fee  simple,  fee  tail,  for  life,  or  for  years,  at  their  plea- 
sure. Those  holding  of  the  king  in  ca/dte  by  knight's  service,  or 
by  knight's  service  and  not  in  chieU  or  by  any  common  person 
by  knight's  service,  might  devise  two  parts  thereof  in  three,  and 
110  more  ;  the  other  third  part  being  to  descend  to  the  heir,  for 
satisfying  the  duties  of  the  tenure,  and,  therefore,  the  devise  of 
the  whole  land  in  such  a  case  would  be  vcad.  The  person  hold- 
ing  any  such  land  by  knight's  service  in  caftitey  and  other  lands 
lieki  by  soccage  ieaurtp  might  devise  *two  parts  of  the  wholei    •  r  303  n 

Kk 
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tfnd  no  more,  or  any  rent.  Sec.  out  of  it,  at  his  pleasure.  He 
that  held  lands ^of  the  king  by  knif^ht^s  service  only,  and  not  in 
eafdtc^  as^  if  a  mesne  lord  by  knight's  service,  had  aiso  otlier 
lands  held  by  soccage  tenure,  might  devise  two  parts  in  three*  of 
all  the  land  held  by  knight's  service,  or  any  rent,  &c.  out 'of  it, 
and  all  his  soccage  lands  at  pleasure.  But  which  disposing  power 
was  only  to  be  exercised  by  a  will  or  testament  committed  to 
imitingf  in  the  tifi'time  of  the  testator. 

By  the  conversion  of  military  tenures  into  common  soccage, 
the  statute  12  Car.  3,  brought  the  greatest  portion  of  the  lands 
of  this  kingdom^  within  the  expansion  of  the  above  mentioned 
statutes  of  Hen.  8,  and  under  subjection  to  the  last  wills  of  such 
as  possessed  them  in  fee  simple.  By  this  statute,  12  Car.  3^  c. 
24,  -which,  as  the  title  imports,  was  ^  for  taking  away  the  court 
of  wards  and  liveries^  and  tenures  in  cafiite^  and  by  knight's  ser- 
yice^  and  purveyance,  and  for  settling  a  revenue  upton  his  majesty 
in  lieu  thereof."  All  tenures  by  knight's  service  of  the  king,  op 
of  any  other  person,- and  by  knight's  service,  in  cafiite^  and  by 
soccage  in  capite  of  the  king,  and  the  fruits  and  consequent» 
thereof,  are  taken  away  and  converted  into  free  and  common  soc-* 
cage :  and  it  is  thereby  enacted,  that  all  tenures  thereafter  to  be 
created  by  the  king,  his  heirs  or  successors,  upon  any  grants  of 
any  manors,  lands^  or  hereditaments,  of  any  state  of  inheritance^ 
at  the  common  law,  shall  be  in  free  and  common  soccage,  and 
not  by  knight's  service^  oir  in  cafiite.  But  the  tenure  by  copy  of 
court  roll,  and  the  services-  incident'  to  the  same,  are  untouched 
by  this  act,  nor  do  the  statutes  of  Hen.  8,  above  mentioned,  ex- 
tend to  them,  as  they  do  not  come  v^ithin  the  description  of  soc- 
cage tenure.  The  tenure  in  frankalmoign,  and  the  honorary 
services  of  grand  Serjeants,  other  than  of  wardship,  marriage,  and 
the  charges  incident  to  the  tenure  by  knight's  service,  were  not 
removed  by  the  said  act  of  Charles  the  Second.  The  eulogy  of 
m  r  ^^  -i  Mr.  Justice  *Blackstone  upon  this  statute  is  consonant  to  the 
spirit  of  temperate  liberty,  which  breathes  throughout  his  adnii*i 
Table  Commentaries,  ^  a  greater  acquiution  (it  is  said  to  be  by 
that  elegant  and  solid  writer)  to  the  civil  property  of  this  Idng- 
dom,  than  even  Magna  Charta  itself,  since  that  only  pruned  the 
hizuriances  which  had  grown  out  of  the  military  tenures,  and 
thereby  preserved  them  in  vigour ;  but  the  statute  of  Kin^ 
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Charles  extirpated  the  wbole^  and  deiooUshed  both  voat  and 

branc!ies.*'(^) 

It  appears^  however,  that  there  was  something  tQ  regret  in  the      The  loose 
*  almost  boundless  facility  which  was   given  to  the  testamentary  construction 
power,  by  the  operation  of  these  beneficial  statutes ;  insomuch  that  tutes  of  wills, 
the  writer  of  the  passage  just  above  cited  has  remarked,  in  ^>eak- 
ing  of  the  operation  of  the  statute  of  wills,  thait  experience  soon 
showed  how  difficult  and  hazardous  a  thing  it  is,  even  in  matters 
of  public  uulity,  to  depart  from  the  rules  of  the  common  law» 
which  are  so  nicely  constructed,  and  so  artificially  connected  to- 
gether, that  the  least  bceach  in  any  one  of  them,  disordered,  for 
a  time,  the  texture  of  the  whole.    Innumerable  frauds  and  per- 
juries were  quickly  introduced  by  this  parliamentary  method  of 
inheritance  ;  for  so  loose  was  the  construcdon  made  upon  this  act 
hj  the  courts  of  law,  that  bare  notes  in  the  hand*writing  of 
another  person,  were  allowed  to  be  good  wills  within  the  statute. 

It  appears  by  the  cases  tipon  this  statute,  that  the  testament 
of  lands  and  tenements  ought  not  only  to  be  in  writing,  but  that 
it  must  be  committed  to  writing  at  the  time  of  the  making  there* 
of,  or  at  least  in  the  life-time  of  the  testator  ;  and  that  it  is  not 
sufficient  to  put  it  into  writing,  after  the  testator's  death:  But  if 
the  will  be  made  by  parol,  and  is  afterwards  written,  and  then  car- 
ried to  the  testator  for  his  approbation,  and  he  approves  of  it,  it 
is  a  good  will  of  lands,  under  the  statutes  of  Henry  th^  Eighth  ; 
and  it  has  been  held,  that  if  pie  testator,  when  he  declared  his 
will  by  *word  of  mouthy  had  ordered  the  same  to  be  written,  and  •  [  305  ] 
the  win  was  accordingly  written  in  his  life-time,  the  testainent 
wais  as  good  as  if  it  had  been  written  at  first.  But,  if  a  man  were 
on  his  death-bed,  and  another  came  to  him,  and  asked  him  whe^ 
ther  his  wife  should  have  his  landy  to  which  he  answered,  yes, 
and  a  clerk  being  present  did  put  this  into  writing,  without  any 
precedent  command,  or  subsequent  allowance  of  the  sick  person, 
this  was  not  a  good  testament  of  land,  according  to  the  exigency 
of  the  statute  of  wills ;  and  if  a  man  declared  his  will  before  wit- 
nesses, and  senjt  for  a  notary  to  write  it,  and  died  before  he  came^ 
and  then  it  was  written,  this  was  no  good  will,  of  lands,  though  it 
would  have  been  sufficient  as  a  niincupative  will  of  chattels.  But 
if  a  notary  took  direction  from  a  sick  person  for  his  will,  and  afr 
^rwards  went  away  and  wrote  it,  and  then  brought  it  again,  and 

(js)  %  Comm.  77. 
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read  it  to  the  testator,  who  afyproved  of  it ;  or  if  it  were  written 
from  his  mouth  by  the  notary,  by  the  direction  of  the  testator 
himself,  although  it  were  not  shown  or  read  to  him  afterwards, 
these  were  held  to  be  valid  dispositions  of  land,  under  the  statutes 
of  Henry  8.  And  farther,  it~  has  been  held  upon  these  statutes^ 
that  if  a  notary  did  only  take  rude  notes  or  directions  from  the 
sick  man,  which  he  did  agree  to,  and  they  were  afterwards  written 
£ur  in  his  li€t;-time,  and  not  shown  to  him  again,  or  not  wrhten 
£ur  till  after  hb  death,  this  was  an  effectual  will  to  dispose  of 
lands.(/) 

In  the  case  of  LfSurence  v.  Kete,(  jr)  we  hare  the  sentiments 
of  the  judges  pretty  much  at  large,  respecting  the  sufficiency  of 
a  will  under  these  statutes.  A  being  sick,  said  that  he  had  de- 
mised all  his  lands  to  his  wife  for  life,  and  limited  several  remain- 
ders of  several  parcels  of  them,  and  about  an  hour  afterwards  ex* 
pressed  a*  wish  that  one  K  were  there  to  write  his  will,  where- 
upon the  wife,  without  acqusdnting  her  husband  with  it,  sent  for 
K,  who,  from  tfie  mouth  of  the  witnesses  who  heard  the  devise^ 
wrote  the  same ;  but  because  they  differed  in  their  testimony, 
*  [  306  ]  touching  the  limitauons  of  the  'remainders,  he  wrote  two  willsi 
and  this  without  the  privity  of  the  husband,  who,  before  the  wrir 
ting  was  finished,  became  senseless,  and  presently  afterwards 
died.  And  thereupon  the  following  points  were  agreed  to  by  the 
court,  and  given  in  charge  to  the  jury  :  1st.  That  an  actual  de^ 
vise  by  word,  is  no  sufficient  ground  for  a  stranger  to  write  the 
will,  but  there  ought  to  be  an  actual  desire  expressed  to  hav<{  the 
will  written,  nor  is  a  bare  wishing  sufficient ;  there  should  be  an 
actual  willing.  3.  That  this  desire  ought  to  be  expressed  in  some 
short  space  of  time  after  the  devise,  so  that  it  may  be  regarded 
as  one  continual  act ;  for  if  the  devise  be  made  at  one  time,  and 
at  another  time  the  devisor  sends  for  a  person  to  write  his  wiU,  a 
new  declaration  will  be  necessary  to  make  it  effectual.  3.  That 
an  actual  dei>ire  of  the  husband  that  K  were  there  to  write  liis 
will,  was  a  sufHcient  ground  for  the  wife  to  send  for  him,  though 
the  devisor  gave  no  express  directions  to  do  it.  4.  That  the  writing 
the  will  from  the  mouth  of  witnesses  was  sufficient,  and  it  need 
not  be  from- the  mouth  of  the  testator.  5.  If  witnesses  agree  a$ 
^o  the  devise  for  life,  the  will  stands  good  for  that,  though  they 

(/)  Perk.  sect.  476, 477.    Dyer,  53,  7%    Plowd.  345.  4  Rep.  6a 

(^)  Aliejm  ljl«p.  54. 
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disagree  as  to  the  limitation  of  the  remakidera.  6.  Though  the 
devisor  becomes  sensekss  before  the  will  be  writtefh  yet,  if  it  be 
written  before  he  dies,  it  is  a  good  will  in  writing.  7.  If  a  will  con- 
tinae  in  writing  at  the  dme  of  the  death  of  the  testator^  though 
it  be  lost  or  burned  afterwards,  it  stands  good  ;  but  if  it  be  burned 
at  the  time  of  hb  death,  then  the  devise  is  void.  The  next  day 
the  jury  gave  a  verdict  against  the  will,  because  the  evidence  was 
not  clear  as  to  the  testator's  desire  to  send  for  K.  There  was  a 
motion  for  a  new  trial,  upon  pretence  of  partiality  in  some  of  the 
jurors,  but  the  motion  did  not  succeed... 

It  seemed  proper  to  lay.btiVe  the  reader  these  dicta  vad  de- 
terminations of  the  judges  and  the  courts,  to  acquaint  him  with 
the  great  danger  of  frau4  and  perjury  thkt  existed  under  and  in  ^ 

consequence  of  the  statuses  of  H.  8,  lOid  which  came  to  be  more 
diffusely  felt  after  the  statute  of  the  second  Charles  had  extended 
the  power  of  devising  to  the  far  greater  part  of  the  lands  in  this 
country  ;  and  by  examples  of  the  law,  as  *it  then  stood,  to  qudH-  •  r  ^f  ^ 
'  fy  him  the  better  to  judge  of  the  propritty  and  expediency  of  the 
provisions  in  respect  to  wills,  contained  in  the  great  statute  which 
is  the  siibject  of  these  sheets. 

The  case  of  Stephens  v,  Gerrard  j(A)  has  been  said  to  have  given 
fise  to  the  clause  respecting  the  signature  and  attestaticm  of  wills 
in  the  statute,  of  frauds.  Some  loose  sheets  of  paper  were  there 
produced  as  the  will  of  Sir  Edward  Worsley^  and  a  title  was  set  < 

up  under  them  in  favour  of  his  natural  daughter ;  they  were 
written  by  one  Baynham,  an  attorney  of  Grey's  Inn.  Sir  Edward 
had  not  signed  them,  and  there  was  no  evidence  offered  to  prove 
them  published,  but  that  of  Baynham  ;  whose  evidence,  according 
to  Siderfin,  made  it  appear,  that  Sir  Edward  had  dictated  a  writing 
made  by  him,  and  had  caused  it  to  be  interlined,  and  had  said 
that  he  intended  to  write  it  over  agsdn  himself,  but  that,  in  the 
mean  dme,  what  vras  written  should  be  his  will,  though  he  re- 
fused at  that  time  to  sigi)  and  publish  it  as  such  ;  and  the  ccmi- 
du«on  of  it  as'  it  stood  was  as  follows  ;  ^  In  witness  whereof  I 
have  put  my  hand  and  seal  to  every  sheet ;''  but,  in  fact,  his  hand 
and  seal  were  not  put  to  any  one  sheet ;  the  court,  nevertheless^ 
held  this  to  be  a  sufficient  will,  and  so  the  jury  found  it. 

These  loose  constructions  of  the  statute  of  wills,  afforded  such  These  loose 
facilities  to  designing  persons  of  practising  upon  the  weakness  ^^"*^'xu^ 

(A)  Sid.  315;   2Kebl.lSa 
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statute  x]i  of  raeD  OD  the  bed  of  sicknesSf  or  of  forging  testaments  and  sup- 
for  the  for-  porting  them  by  perjury,  when  the  lips  of  the  party  were  closed 
mal  re-  forever,  invited  the  leg^lature  to  interpose  some  additional  guards 
posed  by  the  ^^  ^^^  protection  of  these  last  and  most  interesting  dispositions 
5th  and  6th  of  property.  By  the  sUtute  of  29  Car.  3,  c.  3,  it  was,  therefore, 
thesututeof  ci^^^ted,-  that  all  devises  and  bequests  of  any  land  or  tenements, 
^^^*^'  devisable  either  by  force  of  the  statute  of  wills,  or  by  that  statute, 

or  by  force  of  the  custom  of  Kent,  or  the  custom  of  any  borough, 
*  [  308  ]  or  *any  other  particular  custom,  shall  be  in  writing,  and  signed 
by  the  party  so  devising  the  same,  or  by  some  other  person  in 
his  presence,  and  by  his  express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  of  the  said  devisor,  by  three  or 
four  credible  witnesses,  or  else  they  shall  be  utterly  v<ud  and  of 
none  effect. 
It  was  an  ad-  It  is  considered  by  Swinbum  among  the  advantage  of  a  wriu 
tibe^tmtten  ^^  testament,  that  the  testator  has  thereby^  an  opportunity  of  con- 
will  that  the  cealing  the  contents  from  the  witnesses,  which  he  cannot  do  when 
migfat^be  ^^  makes  a  mmcufiative  testament.  For,  says  he,  (after  enume- 
concealed  rating  many  of  the  motives  which  may  rationidly  influence  the 
testator  to  keep  those  in  expectancy  fgnorant  of  his  last  dispo- 
sitions) in  these  and  the  like  cases,  after  the  testator  has  written 
his  will  with  his  own  hand,  or  procured  some  other  to  write  the 
same,  he  may  close  up  the  writing  without  making  the  witnesses 
privy  to  the  contents  thereof  ;  and  showing  the  same  to  the  wit* 
nesses,  he  may  say  unto  them,  this  ia  my  last  mil  and  testament^ 
or,  herein  U  contained  my  last  vnily  and  this  is  sufficient.  Npr^ 
continues  he,  is  the  instrument  the  less  available,  because  the  wit- 
nesses do  not  know  >rhat  is  contained  in  the  same,  in  case  the 
witnesses  be  able  to  prove  the  identity  of  the  writing ;  that  is  to 
say,  that  the  will  produced,  is  the  very  same  writing  which  the 
testator  in  his  life-time  affirmed  before  them^  to  be  his  will :  other* 
wise,  the  will  can  have  no  effect  through  defect  of  sufficient  proof. 
The  same  writer,  therefore,  recommends,  lest  the  will  should 
perish  for  want  of  sufficient  proof,  when  the  testator  would  not 
have  the  contents  known,  that  the  witnesses  should  write  their 
names  on  tiie  back,  or  on  some  part  of  the  testament,  or  use  some 
other  means  that  might  enable  them  to  depose  and  testify  un« 
doubtingly,  that  the  same  is  the  very  writing  itseli^  which  the 
testator  affirmed  to  be  his  will.(i) 

(/)  Swinb.  on  Test,  part  1,  sact  11,  Go4*  O.  L.  66. 


from  the  wit- 
nesses. 
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*What  Swinburn  here  recommends  in  practice^  became  soon  This  advan- 
afterwards  the  law  of  the  land,'  by  the  wise  enactments  of  the  cmilnv*im- 
statute  of  29  Car.  %  which,  while  it  gave  to  the  declaration  of  a  der  the  sta- 
man's  last  will  the  solemn  notoriety  of  a  triple  attestation,  pre-  chules. 
served  to  testators  all  the  advantages  of  the  written  form  ;  for 
though,  by  the  statute  of  Charles,  the  three  witnesses  must  sign 
-  in  the  presence  of  the  testator,  it  is  no  more  necessary  for  them 
than  for  the  witnesses  voluntarily  called  in  by  a  testator  to  qua-  / 

lify  themselves  to  prove  the  identity  of  the  instrument  in  writing 
under  the  statute  of  Henry  the  Eighth,  to  bft  privy  to  the  con- 
tents of  the  instrument. 

In  Peate  -v,  Ougley,(i:)  which  was  after  the  statute  of  Charles, 
a  testator  produced  to  the  witnesses  a  paper  folded  up,  and  desir- 
ed  them  to  set  their  hands  to  it  as  witnesses,  which  they  aH  did 
in  his  presence,  but  they  did  not  see  any  of  the  writing,  nor  did 
he  tell  them  it  was  his  will,  or  express  what  it  was  :  but  it  was 
all  written  with  the  testator's  own  hand.  It  was  objected,  that, 
this  was  not  a  good  execution  of  the  will  within  the  statute ;  for 
that  it  was  not  enough  that  the  witnesses  wrote  their  names, 
they  ought  to  attest  the  signing  by  the  testator,  or  at  least  the 
publication  of  the  will ;  but  that  the  testator  neither  signed  the 
will  in  their  presence,  nor  declared  it  to  be  his  last  will  before 
them.  On  the  other  side  it  was  insisted,  that  the  execution  was 
sufficient  within  the  statute ;  for  that  there  was  no  necessity  for 
the  witnesses  to  see  the  testator  write  his  name ;  and,  if  he 
wrote  these  words,  dgned^  setxled^  and  fiubluhed  as  his  will,  and 
desired  the  witnesses  to  subscribe  their  names  to  that,  it  was  a 
suffident  publication  of  his  will,  though  the  witnesses  did  not  hear 
him  declare  it  to  be  his  vrili.  And  Trevor,  J.  inclined,  that  there 
was  sufficient  evidence  of  the  execution. 

But  the  case  o&Trimmer  v.  Jackson(0  went  further,  for  there 
the  witnesses  were  so  far  removed  from  a  knowledge  of  the 
^diontenlSj  that  they  were  actually  deceived  as  to  the  nature  and  •r  oini 
ftur/io9e  of  the  instrument,  which  they  were  led  to  believe,  from 
the  words  used  by  the  testator  at  the  time  of  the  execution,  was 
a  deed  and  not  a  will.  It  was  delivered  as  his  act  and  deed ;  and 
the  words  ^  sealed  and  delivered'  were  put  above  the  place  where 

(i)  Com.  197.    (0  Cited  by  Denison,  J.  in  WaOis  «.  Wallis,  4  Bum. 

KccL  L.  lar. 
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the  witnewea  were  to  subscribe  their  names  ;  and  in  considera- 
tioni  as  it  is  said,  of  the  incoDvenience  that  was  possible  to  arise 
in  fainiiies  from  its  being  known  that  a  person  had  made  his  wiUt 
it  was  adjudged  by  the  court*  that  this  was  a  sufficient  execu- 
tion. 

According  to  these  casesi  it  not  only  appears  to  have  been  the 
opinion  of  the  courts,  that  it  was  unnecessary  that  the  witnesses 
•lK>uld  be  privy  to  the  contents  of  the  will  since  the  statute  of 
Charles,  (as  it  certainly  appears  to  have  been  held  upon  the  sta- 
tute of  Henry  the  Cigbth)  but  they  seem  to  have  carried  the  al- 
lowance beyond  the  latimde  of  the  cases,  loose  as  they  appear  to 
have  been,  wliich  were  determined  upon  the  statute  of  wills ;  for, 
V  we  learn  from  Swinbum,  the  authorities  go  no  further  than  to 
show,  that  one  of  the  advantages  of  the  written  testament  over 
the  nuncupative  method,  (which  wai»  still  permitted,  where,  by 
the  customs  of  particular  places,  lands  were  devisable)  was  the 
opportunity  it  gave  tothe  testator  to  make  an  effectual  will,  with- 
out disclosing  the  contents  even  to  the  witnesses,  which  was  a 
concealment  oftentimes  of  importance  to  the  peace  of  bmilies ; 
but  then,  the  identity  of  the  will  ought  to  be  proved  :  and,  there* 
fbre,  it  seems  to  have  been  a  common  idea  with  the  writers  upon 
the  subject  of  wills  previous  to  the  statute  39  Car.  3,  that  the  na- 
ture of  the  instrument  or  writing  ought  to  be  announced  or  pub- 
lished by  the  testator  to  the  parties  present.  A  reliance  upon  the 
security  derived  from  the  attestation  by  three  credible  witnesses, 
in  the  presence  of  the  testator,  may  account  for  the  little  import- 
ance attributed  by  some  of  the  judges  to  the  publication  of  the 
will  by  the  testator ;  so  little,  indeed,  as  to  deem  it  unnecessary 
&r  him  to  announce  or  declare  to  the  wimesses  the  nature  of  the 
instrument  they  were  to  sign ;  but  it  was  scarcely  to  have  been 
*  [  311  ]  *expected,  thai  the  chief  justice,  who,  in  Bond  v.  Seawell^m) 
held  it  unnecessary  the  testator  should' declare  the  instrument  ^  to 
be  his  vaiiLf*  should  at  the  same  time  have  had  so  tittle  reliance 
f  in  general  upon  the  clause  of  the  statute,  requiring  the  attestation 
of  three  wimesses,  as  a  security  against  fraud,  and  so  low  an 
esteem  in  particular  for  the  value  and  force  of  the  word  ^  credi- 
ble,' aa  descriptive  of  the  quality  of  the  attestators,  as  was  mani- 
fested by  him  in  the  well-known  case  of  Wyndham  v.  Chet- 
wynd. 


(7) 
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In  the  case  of  Wallis  t^.  Wal&8,(n)  wherein  both  Trimmer  tr. 
Jackson,  and  Peate  v.  Ougiey  were  cited,  Uiere  ^eems  to  have 
been  some  doubt  on  the  subject  of  publicaticm.  The  case,  how- 
ever,  though  argued  only  at  the  assizes,  shows  the  opinion  of 
Mr.  Justice  Denisony  as  to  the  necessity  for  the  witnesses  td 
know  what  instrument  they  were  signing,  to  be  in  correspond- 
ence with  that  of  Lord  Mansfield,  and  the  judges  who  decided 
the  case  of  Trimmer  v.  Jackson.t  It  is,  therefore,  liere  extract* 
ed  for  the  perusal  of  the  reader. 

Thomas  Wallis,  Esq.  made  his  will,  and  therein  devised  his 
real  estate  to  his  wife  for  life ;  the  will  was  of  his  own  hand-writ* 
ing  ;  and  the  form  of  the  attestation  was  in  these  words,  signed, 
sealed,  published,  and  declared  for  the  last  will  and  testament  of 
the  said  Thomas  Wallis,  in  the  presence  of  us,  &c.  Isabella  Mat- 
thews, James  Wardell,  William  Powell.  The  heir  at  law  brought 
an  ejectment ;  the  widow  pleaded  the  devise  to  her  for  life.  The 
cause  came  on  to  be  heard  at  the  summer  assizes  at  Lincoln^ 
1762,  by  a  special  jury,  before  Mr.  Justice  Denison.  To  prove 
the  execuUon  of  the  will,  the  defendant  produced  William  Pow- 
ell, the  testator's  coachman,  one  of  the  three  subscribing  wit* 
nesses,  who  deposed  that,  in  the  beginning  of  July,  1760,  James 
Wardell,  then  butler  to  *the  said  Thomas  Wallis,  came  and  tokl  *  [  313  } 
him,  the  said  Powell,  that  he  was  to  come  to  his  master ;  that 
upon  entering  the  room,  he  found  his  master  simng  with  a  table 
before  him,  on  >rhicl>  were  some  papers  open  ;  and  that  his  ma»> 
^ter  called  him  and  the  said  Wardell,  and  one  Isabella  Matthewsi 
then  his  housekeeper,  up  to  the  table  to  him,  where  they  all 
came  ;  then  the  said  Thomas  Wallis  further  addressing  himself 
10  them  aU,  desired  them  to  take  notice,  and  then  took  a  pen, 
and  in  all  their  presence,  signed  and  sealed  each  part  of  his  will, 
and  laid  both  the  said  parts  open  and  unfolded  before  them  to 
subscribe  their  names  as  witnesses  thereto  ;  which  they  all  didy 
by  the  direction  of  the  said  Thomas  Wallis,  in  his  presence^  and 

(n)  4  Bum.  £ccL  L.  127. 


f  But  observe  what  was  said  by  Lord  Hardwicke  as  to  the  Ac- 
cesstty  for  publication,  3  Atk.  161.  Ross  «.  Ewer  \  and  see  some  fuc 
ther  remarks  on  this  subject  in  Part  III.  of  this  Chapter. 
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in  the  presence  of  each  other  ;  he  showing  them  sevemlly  where 
to  write  their  names.  But  then  the  said  Thomas  Walllsy  other- 
wise than  as  abovey  did  not  declare  or  publish  either  part  to  be 
his  will,  or  say  what  it  was. 

The  counsel  for  the  plaintiff  contended,  that  this  was  not  a 
sufficient  proof  by  one  witness,  of  a  complete  execution  of  the 
will.  Andtkey  produced,  on  the  other  hand,  the  other  two 
aobsciibing  witnesses,  who^  in  divers  particulars,  did  not  give  a 
clear  and  distinct  evidence,  and  could  not  recollect  whether  they 
had  signed  one  or  two  papers,  or  whether  then,  or  at  any  time 
before  the  said  Thomas  Wallis*is  death,  they  understocxl  what 
they  had  so  witnessed  ta  be  the  said  Thomas  Wallis's  will| 
though  Wardell  seemed  to  admit  he  conjectured  it  so  to  be.  But 
both  Wardell  and  Matthews  swore  that  they  did  not  see  the  said 
Thomas  Wallis  sign  or  seal  either  part  of  his  said  will ;  that 
Powell*  the  other  sBbscrifoing  witness,  was  not  at  that  time  in  the 
room,  when  (at  the  said  Thomas  Wallis^'s  desire)  they  wrote 
their  names  to  the  two  papers  as  they  now  appear;  that  the  said 
Thomas  Wallis  did  not  declare  or  publish  it  as  his  will,  nor  did 
they  know  it  to  be  a  will.  The  defendant's  counsel  then  called 
Richard  Price,  the  said  Thomas  Wallis's  groom,  who  swore, 
that  one  momilig,  in  the  beginning  of  1760,  James  Wardell  told 
him  that  his  master  had  much  wanted  him  ;  ^and  that  upon  this, 
the  said  Price's  offering  to  go  to  his  master  to  receive  his  orders, 
*  [  313  ]  *the  said  Wardell  told  Price  that  the  buunebs  was  done,  and  that 
Powell  had  supplied  his  place ;  and  that  h«  the  said  William 
Powell,  Jame»  WardeU,  and  IsabeUa  Matthews,  had  that  mom« 
ing  been  witnessing  their  master's  will..  And  Sarah  Dix«ik  being 
called,  swore,  that  in  the  beginning  oi  July,  1760,  Isabella  Mat- 
tliews  came  one  morning  after  break&st  into  the  kitchen,  and  told 
her,  that  she  the  said  Matthews,  James  Wardell,  and  William 
Powell  had  that  morning  witnessed  theis  master's,  the  sud  Tho- 
mas Wallis's  will,  though  he  had  not  told  them  it  wa&so.  Upon 
this  state  of  evidence  on  both  sides,  it  was  insbted  for  the  plain* 
tiff,  that  afr  the  law  stood  before  the  statute  of  frauds,  publication 
of  a  will  was  an  essential  part  thereof;  and  if  so,  there  is  no- 
thing in  that  statute  to  take  it  away  :  and  further,  it  was  insist- 
ed, that  by  the  said  statute  there  are  four  requisites  to  constitute 
k  good  and  valid  devise  of  lands  :  first,  that  it  shall  be  in  writing  ; 
■econd,  that  it  shall  be  signed  by  the  party  devising,  or  by  some 


CH.  5.  Execution  of  fViUs^  SIS 

t)tber  penon  in  hb  presence)  and  by  his  express  direetions  % 
third,  that  it  shall  be  attested  and  subscribed  in  the  presence  of 
the  devisor,  by  three  or  four  credible  witnesses ;  fourth,  that  the 
mrords  attested  and  subscribed  must  import,  that  it  shall  be  pub- 
lished as  a  devise  or  will  by  the  testator  in  the  presence  of  the 
«aid  witnesses. 

On  the  contrary,  for  the  defendant  it  was  insisted,  that  neither 
before  nor  sinte  the  statute,  publication  was  necessary  ;  and  that 
by  the  statute  only  the  three  first  requisites  are  necessary,  which 
in  the  present  case  were  all  complied  with,  the  devise  bein^-  in 
writipg,  and  signed  by  the  testator  in  the  presence  of  three  cre- 
dible wiuiesses,  who  had  subscribed  their  names  as  witnesses  to 
the  same  in  the  presence  of  the  teaCator  and  of  each  other :  and 
further,  supposing  any  such  publication  was  necessary,  that  the 
testator  had  used  words  and  done  acts  which  amounted  to  a  pub- 
lication within  the  meaning  of  the  statute,  ^hich  had  not  direct- 
ed or  prescribed  any  particular  form  or  manner  in  which  such 
publication  should  be  made ;  that  the  testator  using  these  ^gni- 
ficant  words  to  all  the  witnesses,  when  he  called  th^n  up  to  the 
table,  **^  take  notice,"  and  then  signing  both  parts  of  his  will,  *  [  3U  ] 
and  then  delivering  both  tMb  parts  thereof  to  the  witnesses  to  at- 
test, directing  them  where  to  ^gn  their  names,  and  to  witness 
each  part  under  the  common  and  usual  form  of  attestation,  which 
the  witnesses  did,  was  a  sufficient  excuse  and  publication  of  his 
xnW.  That  the  words  ^  signed,  sealed,  published,  and  declared," 
being  all  written  in  the  testator's  own  hand-writing,  and  the 
witness,  Powell,  swearing  that  both  the  parts  of  the  will  lay  open 
to  the  inspection  of  all  the  witnesses  when  they  subscribed  their 
names,  and  it  appearing  by  the  evidence  of  Price  and  Dixon,  that 
both  the  other  witnesses  had  declared  that  they  had  been  attesting 
the  said  Thomas  Wallis's  will ;  this  was  much  stronger  than  the 
case  of  Peate  and  Ougley,  reported  in  Comyns,  197.  And  Mr. 
Justice  Denison  was  of  opinion,  if  the  witnesses  for  the  defend- 
ant were  credited  by  the  jury,  that  this  was  a  due  execution 
within  the  statute,  and  a  sufficient  publication  ;  and  for  this  he 
dted  the  case  of  Trimmer  and  Jackson,  lately  determined  in  the 
court  of  King's  Bench  ;  and  the  jury  found,  aq^rdingly,  a  ver- 
dict for  Mrs.  Wallis,  defendant.  Nevertlieless,  the  plaintiff's 
counsel  insbted\  that  the  pointy  whether  a  good  publication  or 
Dot)  should  be  reserved  for  a  case  to  be  argued  above  \  but  tht 
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matter  was  compromised  on    the  defendant's  remitting  the 
costs.^117) 


^■■^^ 


A  will  may         (^^^)  Neither  the  statutes  of  Henry  the  Eighth,  or  that  of  Charles. 

be  written      the  Second,  have  imposed  any  restriction  upon  the  testator  as  to  the 

Upon  aiiy         material  upon  which,  or  the  lancniage  in  which  the  wiU  is  to  be  writ- 
material,  and  ...fi  ...... 

in  any  Ian-       ^^^  '  ^^  signifies  not,  whether  it  be  wtitten  on  paper  or  parchment,  or 

guage  or         whether  the  language  in  which  it  is  composed  be  English,  Latin, 
characters.      French,  or  any  other  idiom»  nor  in  what  hand  or  letters,  whether  in  a 
secretary  hand,  court  hand,  or  Roman  hand,  so  long  as  it  is  fair  and 
legfible,  so  as  to  be  read  and  understood  ;  neither  is  it  material  whether 
the  same  be  written  at  large,  or  by  notes  or  characters,  usual  or  unu- 
sual.   So  also,  if  some  words  be  omitted,  or  an  improper  sentence 
used,  provided  the  meaning  and  intent  is  apparent :  as,   where  a  man 
says,  *'  1  make  my  wife  of  this  my  last  will  and  testament,"  leaving  out 
the  word  executrix,  the  will  is  good,  and  the  omitted  words  shall  b^ 
understood.     But  if  the  will  be  so  written  as  that  it  cannot  by  any  pos- 
sibility be  read,  or  if,  when  read,  it  is  perfectly  unintelligible,  the  will 
is  of  necessity  void.     But  in  Masters  v.  Masters,  1  P.  Wms.  425,  ^ere 
the  will  was  written  so  carelessly  as  to  be  scarcely  legible,  and  the  le- 
gacies were  in  figures,  it  was  referred  to  a  master  to  examine  what 
those  legacies  were,  and  ordered  that  he  should  be  assisted  by  such  as 
iirere  skilled  in  the  art  of  vrriting.    Vid.^winb.  part  4,  sect  35. 
pf  the  local       As  the  local  extent  of  the  statute  of  frauds  has  sometimes  been  a 
extent  of  the  question  on  the  application  of  this  clause  conceniing  the  execution  of 
wills,  it  may  seem  proper  to  say  something  on  that  head,  which,  per- 
haps, may  be  more  suitably  introduced  in  a  note  than  in  the  text.    la 
some  of  our  colonies,  the  statute  of  frauds,  in  respect  to  the  atteata- 
ti:n  of  w^ills,  h;LS  been  received  a^  law,  and  become  established  by 
usage  ;  and  in  others,  its  regulations  have  been  ptrtially  or  generally 
adopted  and  established  by  act  of  assembly.    3ut  where  neither  usage 
nor  act  of  assembly  has  introduced  the  statute  of  frauds,  the  resort  must 
be  to  the  general  and  received  maxims  upon  which  otu*  courts  liave  pro- 
ceeded in  determining  the  question,  whetlier  a  law  has  place  in  any  of 
our  plantations   or  colonies.     And  to  furnish  Uie  reader  with  some 
grounds  for  forming  a  general  judgment  on  these  questions,  I  have 
iranscribed  a  page  from  the  Commentaries  of  Sir  Williaoi  Blackstoipe 
on  the  subject.    "  plantations  or  colonies  in  distant  countries,  afc  either 
such  where  the  lands  are  claimed  by  riglit  of  occupancy  only,  by  find- 
ing them  dcsart  and  uncultivated,  and  peoplin|r  them  from  the  motbc  r 
country  ;  or   where,  when  already  cultivated,  they  have  beep  either 
granted  by  conque^  or  ceded  to  us  by  treaties.     And  both  these  rights 
are  founded  upon  the  law  of  nature,  or  at  least  upon  that  of  nations 
But  there  is  a  di^rence  between  these  two  species  of  colonies  with 
aspect  to  thjB  Jiaws  by  which  they  are  houad :  for  it  h«thJ>eea  hel4» 
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•PART  II. 

I 

IT  seems  now  proper  to  consider  the  extent  of  this  clause  o  f  That  the  sta- 

the  statute  of  frauds,  with  respect  to  the  subjects  to  which  fit  t"^«  ^^f"'^**^ 

^  '  extend  to  co- 

is  applicable  :    and  first,  it  may  be  received  as  settled  doctrine,  pyholds. 

t[316] 

tliat  if  an  uninhabited  country  be  discovered  and  planted  by  English 
subjects,  all  the  English  laws  then  ^n  being,  vrhlch  are  the  birth-right 
of  every  subject,  are  immediately  there  in  force.  But  tliis  must  be  un- 
derstood with  v«ry  many  and  very  great  restrictions.  Such  colonists 
carry  with  them  only  so  much  of  the  English  law^  as  is  applicable  to 
their  own  own  situation  and  the  conditV^i  of  an  infant  colony  ;  such, 
for  instance,  as  the  general  rules  of  inheritance,  and  of  protection 
from  personal  injuries.  The  artificial  refinements  and  distinctions  inci- 
dent to  the  property  of  a  great  and  commercial  people,  the  laws  of 
police  and  revenue,  (such  especially  as  are  enforced  by  penalties)  the 
mode  of  maintenance  for  the  established  clergy,  the  jurisdiction  of 
spiritual  courts,  and  a  multitude  of  other  provisions,  ai*e  neither  neces- 
sary nor  convenient  for  them,  and,  therefore,  are  not  In  force.  What 
shall  be  admitted,  and  what  rejected,  at  what  times,  and  under  what 
restrictions,  must,  in  case  of  dispute,  be  decided  in  the  first  instance 
by  their  oiKTi  provincial  judicature,  subject  to  the  revision  and  controul 
of  the  King  in  Council ;  the  whole  of  their  constitution  being  also  lia- 
ble to  be  new  modelled  and  reforined  by  the  general  superintending 
power  of  the  legislature  of  the  mother  country. 

*  But  in  conquered  or  ceded  countries,  that  have  already  laws  of  their 
own,  the  King  may,  indeed,  alter  and  change  those  laws  ;  but  till  he 
does  actually  change  them,  the  ancient  laws  of  the  country  remain,  - 
unless  such  are  against  the  law  of  God,  as  in  an  infidel  country.  7 
Rep.  17,  Calvin's  case,  and  Show.  Pari.  Cas.  31.  Our  American  planta- 
tions are  principally  of  this  latter  sort,  having  been  obtained,  either  by 
light  of  conquest,  and  driving  out  the  natives,  (with  what  natural  justice 
I  shall  not  at  present  inquire)  pr  by  treaties  ;  and,  therefore,  the  com- 
mon law  of  England,  as  such,  has  no  allowance  or  authority  there  ; 
they  being  no  part  of  the  mother  country,  but  distinct,  thougli  depend- 
ent dominions.  Tliey  are  subject,  however,  to  the  controul  of  the  par- 
liament ;  though  (y\}L^  Ireland,  Man,  and  the  rest)  they  are  not  bound 
by  any  acts  of  parliament  unless  specially  named.  Vid.  1  filackst  Comm. 
P.  lOa ;  and  see  Salk,  411. 

According  to  these  rules  it  was  said  by  the  Master  of  the  Rolls,  Sir 
Joseph  Jekyll,  to  have  been  determined  that  the  statute  of  frauds  and 
perjuries,  which  requires  three  witnesses,  and  that  these  should  sub- 
f^ribe  in  the  testator's  presence,  in  the  case  of  a  devise  of  land,  doe^ 
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that  copyh^ds  are  not  affected  by  its  requisitions,  but  'sidtid 
clear  of  this  atatute  as  well  as  of  the  statute  of  wills,  and  (he 
statute  of  tises.     It  has  before  been  observed,  that  Hta>-    statutes 


not  bind  in  Birtuidoes,  3  P-  Wins.  7i ;  uid  thU  the  blind  of  Bermuda 
is  not  afiected  by  it,  appean  by  die  case  of  Shcddon  v.  G<M>dni:h,  8 
Vei.  jun.  4.  SI.  The  arpuiient  of  Lord  Muitfield,  in  the  cue  of 
Campbell «.  Hall,  Cowp.  204,  is  hi^ly  deserving  of  the  reader's  at- 
tention, vhere  he  wiU  find  the  Following'  positions  leunedly  sustained  : 
That  a  countiy  conqaered  br  the  British  arms,  becomes  a  dominion  of 
the  King  in  right  of  his  crown,  and,  therefore,  necessarily  subject  to 
the  legislature — the  parliament  of  Great-Britain.  That  the  conquered 
inhabitanti,  once  received  unAer  the  King's  protection,  become  aob- 
jectB,  and  are  to  be  universally  conaidered  in  that  light,  not  as  enemies 
or  aliens.  That  the  articles  of  capitulation  upon  which  the  country  i* 
surrendered,  and  the  ardcles  of  peace  by  which  it  is  ceded,  are  sacred 
and  inviolable  according  to  their  true  intent  and  meaning.  That  the  law 
and  legislative  goveniment  of  every  dominion  equally  afiects  all  persona 
and  all  property  within  the  liuuts  thereof,  and  is  the  rule  of  decisitn 
fbralt  questions  which  arisethere.  Whoever  purchases,  lives,  or  sues 
there,  puts  himself  under  the  lawof  the  place.  An  Englishman  in  Ire- 
land,  Minorca,  the  lale  of  Man,  or  the  Plantations,  has  no  privilege  dis- 
tinct from  the  natives.  That  the  laws  of  a  conquered  country  continue  in 
force,  until  they  are  altered  by  the  conqueror  :  the  universality  and  an- 
tiquity of  which  maxim  is  shown  by  the  absurd  exception  as  to  Pa- 
gans mentioned  in  Calvin's  ose  ;  for  that  distinction  could  not  eiiat 
before  tlie  Christian  a:ra ;  and  in  all  probability  arose  from  the  mad  et>- 
'  tbuMssmof  the  Croisades.  That  if  the  King,  without  the  concurrence 
of  parliament,  has  a  power  to  alter  the  old  and  introduce  new  laws  into 
a  conquered  country,  this  legislation  being  subordinate,  that  is,  subor- 
dinate to  his  own  authority  in  pariiament,  he  cannot  make  any  new 
change  contrary  Vt/andameittal  principles  :  he  cannot  exempt  an  inha- 
bitant from  that  particular  dominion  ;  as,  for  instance,  from  the  laws  of 
trade,  or  from  the  power  of  parliament,  or  give  him  privileges  eiciusive 
of  hia  other  suljectt ;  snd  so  in  many  other  instances  which  might  be 
put.  That  this  power  of  legiiUtion  in  the  King  alone,  orer  a  conquer- 
ed country,  continues  in  him  only  while  such  country  remains  in  a 
state  of  conquest ;  but  that  if  a  constitution  be  given  to  such  coudf 
try  by  proclamations,  grants,  or  otherwise,  and  from  being  in  a  state 
of  conquest,  it  is  erected  into  a  colony  with  provisions  for  a  sub- 
ordinate legislation  and  administration  of  its  own,  the  crown  is  pre- 
cluded from  an  exclusive  authority  to  le^slate  for  such  conquered 
country,  and  no  law  can  be  imposed  on  the  inhabitants  but  by  the  acta 
of  their  own  assemblies,  or  by  act  of  parliament.  1  ahall  close  this 
siote  with  observlDg,  that  aa  the  devise  of  lands  in  other  countries  wiU 
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of  Henry  VIII.  required  the  tenure  to  be  in  aocctge,  which  is  ReMOni  for 
Dot  the  description  of  copyhold  tenure,  and,  therefore,  for  that  ^fj^^?f^ 
reason  the  statutes  of  wills  would  not  apply  to  this  description^  of  out  of  the 
estate.   We  observe  alBo,  that  copyholds  could  not  be  considered  f^^* 
as  having  been  embraced  within  the  intention  of  those  statutes, 
which  was  to  revive  the  testamentary  power  with  certain  qualifi- 
cations and  restrictions,  after  the  statute  made  for  carrying  the 
possession  and  legal  estate  to  the  use  had  either  suppressed  its 
exfircjse,  or  driven  it  upon  new  and  multiplied  expedients  for  its 
preservation.    The  statute  of  uses  had  not  interfered  with  the 
uses  raised  upon  surrenders^ o)  those  being  properly  executed  by 
the  admittance,  which  operated  as  a  new  grant  thereof  by  the 
lord  made  pursuant  to  the  surrender.    Neither,  indeed,  could  it 
be  properly  said,  that  copyholds  were  ever  devisable,  for  a  will 
can  have  no  effect  upon  them  as  a  will,  so  that  it  was  always  ne- 
cessary first  to  pass  ^he  estate  by  a  surrender  thereof^  into  the 
hands  of  the  lord,  to  such  uses  as  the  surrenderor  should,  by  his 
last  will,  appoint,  and  then  his  will  succeeded  to  this  act  as  an 
appointment  or  declaration  of  the  use^O^) 

By  thus  regarding  the  surrender  as  the  mean  whereby  the 
lands  themselves  are  transferred,  and  the  will  as  having  no  spe- 
cific operation  under  the  statute  of  wills,  but  as  a  mere  declara- 
tion  of  a  use,  or  rather  an  ap]xmitment  of  the  person  to  be  ad- 
mitted upon  the  surrender,  we  see  the  reason  (not  *always  indeed  •  [  319  } 
mpprovedof)  for  holding  wills  of  copyhold  lands  to  be  out  of  the 
statute  of  frauds,  there  being  no  •fiecial  provision  applicable  to 
copyhold  estates  contained  therein.  Accordingly,  in  Carey  v. 
AtHccw^g)  it  was  held  by  Sir  Lloyd  Kenyon,  Master  oi  the 
Rolls,  that  any  testamentary  paper  would  be  suflBcient  to  pass 
copyhold  lands  ;  and  his  honour  said,  he  hardly  expected  to  hear 
it  seriously  argued  :  it  had  been  held  that  a  will  received  by  the 
eccleuastical  court  will  govern  the  surrender  of  a  copyhold.    It 

(o)  3  Vez.  ^Sr.        (/)  See  the  cue  of  Rqyden  «.  Maliter,  2  RoU. 
Rep.  383.    (q)  3  Brown,  C.  R.  58. 


depend  upon  the  Uw  of  those  countries,  8o»  if  an  Englishman  being 
beyond  set,  make  a  will  disposing  of  lands  here,  such  will  must  havei 
the  requisitts  prescribed  by  the  statute.  See  Copin  «.  Copin,  3  P. 
Wm8.39a 
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would  be  removing  landmarkB  to  entertain  a  doubt  upon  the  sub* 

jcct. 
Lords  Mac-      IjQifA  Macclesfield(r)  admitted  the  same  doctrine  as  perfectly 
w^!S^^  k"*  settled  in  his  time,  though  certainly  not  with  any  approbation  of 
not  satisfied  its  reasons.     He  sau^that  it  was  plain,  that  as  to  the  case  wliich 

With  the  tea-  j^^^  ^^^  p^  ^f  acowhoW  surrendered  to  the  use  of  a  wUK  and 
sons.  *  ^' 

afterwards  devised  by  a  will  attested  by  one  or  two  witnesses^  t;:is 

had  been  adjudged  to  be  good,  and  his  opinion  was,  Ti^ver  to 
ahake  any  settled  reaoiution  touching  fitofierty  or  the  title  of  lands  it 
being  for  the  common  good  that  these  should  be  certain  and 
known,  however  iU-groumded  thefirnt  reaoluiion  might  br ;  but  if 
that  had  not  been  settled,  it  might  be  more  reasonable  to  s:ty, 
when  I  have  surrendered  my  copyhold  to  the  use  of  my  will,  a 
will  of  this  copyhold  shall  be  so  executed,  and  in  such  a  manner, 
as  by  the  act  of  parliament  a  will  of  lands  ought  to  be  executed  ; 
but  this  case  having  been  ruled  otherwise,  lie  would  not  shake  it, 
though  be  would  net  carry  it  one  jot  farther.  Agreeable  to 
which  opinion  of  Lord  Macclesfield  was  that  of  Lord  Hardwicke 
in  the  Attorney-General  v.  Andre ws,(9)  who,  after  mentioning 
this  established  doctruxe  in  respect  to  wills  of  copyholds,  observ- 
ed that,  perhapS)  if  those  determinations  were  now  originally  to 
be  considered,  courts  of  law  and  equity  would  not  have  gone  so 
fistr,  and  that  it  might  be  wished  it  were  altered,  as  it  is  subject 
to  the  same  inconvemence  as  the  devise  of  freehold  lands. 
Same  doc-  *The  sentiments  of  Sir  Joseph  JekyH  seemed  to  accord  with 
trine  as  to  those  of  Lord  Chancellor  Macclesfield,  on  the  impropriety  of  go- 
pyholds.  ^^"  "*S  one  jot  farther  than  the  doctrine  had  already  gone  in  respect 
to  the  devises  of  copyholds  ;  and,  therefore,  he  took  a  distinction 
between  a  devise  of  the  legal  estate  in  a  copyhold,  duly  surrender- 
ed to  the  use  of  the  will  of  the  surrenderer,  (as  to  which  he  ad- 
mitted that  the  attestation  of  wimesses  was  not  necessary)  and 
the  devise  of  a  truat  or  eqtUty  qfreden^uion  of  a  copyhold.— 
This  opinion  appears  in  a  memorandum  of  the  reporter  in  2  P. 
Wms.  259,  annexed  to  the  case  of  Wagstaff  v.  WagstafF,, which 
was  as  follows  ;  ^  Memorandum  in  Hill.  vac.  1727,  in  a  cause  at 
the  Rolls,  his  Honour  admitted  it  to  be  settled,  that  where  a  co- 
pyhold in  fee  is  surrendered  to  the  use  of  one's  wiU,  such  wiH, 
though  executed  in  the  presence  of  one  or  two  witnesses,  is 

(r)  3  P.  Wms.  258.        (*)  1  Vcz.  225. 
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goody  because  it  jMsaes  bf  the  surrender  and  not  bjr  the  wUI^ 
which  is  only  a  declaration  to  the  use  of  the  surrenderery  but  tliat 
if  a  copyholder  be  seised  only  of  the  trvt  or  eqtdty  qf  redemfi' 
iion  of  the  copyhold^  and  devise  such  trust,  or  equity  of  redemp-  « 
tion,  ther^  must  be  three  vritnesses  to  the  will ;  for  here  can  be 
no  precedent  surrender  to  the  use  of  the  will  to  pass  this  trust ; 
and  the  trust  and  equity  of  redempticMi  of  all  lands  of  inheri- 
tanee  are  within  the  statute  oi  frauds  and  perjuriesy  otherwise 
great  inconvenience  would  arise  therefrom ;  and  it  is  no  prejudice 
to  the  lord  oi  a  manor  to  comprise  the  trust  of  a  copylxdd  with- 
in that  statute,  because  the  person  who  has  the  legal  estate  in 
the  copyhold,  is  tenant  to  the  lordy  and  liable  to  answer  all  the 
services.** 

But  in  Tuffhell  xu  Page,  before  Lord  Hardwicke,  m  1740,  a 
different  opinion,  and  which  seems  to  be  the  doctrine  as  now  un- 
derstood, Was  maintyned  by  that  Chancellor  on  this  subject^-* 
His  Lordship  said,  he  would  consider  the  case  in  two  light^—firstf 
whether  the  wiU  (^  a  copyholder,  unattested  by  witnesses,  was 
sufficient  to  declare  the  uses  of  a  surrender,  made  to  the  use  of 
a  will ;  and  secondly^  where  there  is  no  surrender,  as  in  the  case 
before  him,  whether  such  a  *wiU  was  sufficient  to  peas  the  tiust  *  [  ^^i  3 
of  the  copyhold  landa  to  the  plaintiff. 

With  respect  to  the  consideration  of  the  question  in  the  first 
of  these  lights,  his  Lordship  sud,  that,  where  a  man  was  seised 
of  copyhold  lands,  and  surrendered  to  the  use  of  his  will,  and  ex- 
ecuted a  will,  though  not  attested  by  witnesses,  yet  it  should  cfr- 
rect  the  uses  of  the  surrender ;  for  the  clause  m  the  statute  of 
frauds  and  perjuries,  which  required  the  testator's  signing  in  the 
presence  of  three  witnesses,  and  their  attestation  in  his  presence, 
waa  .confined  only  to  such  estates  as  passed  by  the  statute  of 
wills,  34  H.  8,  c.  5,  which  was  an  act  to  explain  one  made  in  the 
33d  of  the  same  King ;  and  which,  at  the  close  of  the  sectkxii 
enacted  that  the  words,  <  estate  of  inheritance,*  m  the  former  sta- 
tute, should  be  declared,  expounded,  taken,  and  judged  of  estates 
of  fee  simple  only,  which  showed  plainly,  that  it  did  not  extend 
to  customary  estates,  and  had  been  so  settled  ever  since  the  case 
of  the  Attorney-General  v.  Barnes.  This  was  reported  in 
2  Vernon,  where  it  was  said  in  page  398,  <<  as  to  such  of  the.  , 
lands  as  were  copyhold,  it  was  agreed  they  were  well  appointed, 
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they  passing  by  surrender^  and  not  by  willy  though  there  were  no 
witnesses  to  it.** 

As  to  the  second  question,  whether  the  will  of  William 
Springe^  would  pass  the  truat  of  the  copyhold  lands,  his  Lord- 
ship said,  ^  that  where  the  legal  estate  was  in  trustees,  the  ccMiuy 
que  truat  consequently  could  not  surrender,  but  the  lands  should, 
notwithstanding,  pass  by  this  devise,  according  to  the  general 
rule  that  equity  follows  the  law  j  for  a  copyhold  would  pass  under 
a  will  without  three  witnesses,  or  where  there  were  no  witnesses 
at  all ;  and  if  this  nicety  was  not  required  in  passhig  the  legal  estate^ 
af(/rtiori  it  was  not  in  passing  the  equitable :  and,  therefore,  the 
cestuy  que  truat  might,  by  the  same  kind  of  instrument,  dispose 
of  the  trust  estate,  as  if  he  had  the  legal  estate  in  him.*' 

This  doctrine,  therefore,  upon  the  statute  in  respect  to  <:opy- 
holds,  may  be  regarded  as  irreverdbly  settled  upon  the  *authoii- 
ties,  and  it  is  now  a  sure  proposition,  that  no  attestation  is  requi- 
^te  to  an  instrument  in  tlie  nature  of  a  will  designed  to  carry  in- 
to eifect  a  previous  simplet  surrender  of  copyhold  land  to  the 
uses  thereof,  but  that  any  paper  having  a  testamentary  opera- 
tion, and  received  in  the  ecclesiastical  couits  as  such,  is  suffi- 
cient. It  has  even  been  doubted,  whether  such  testamentary  ap- 
pointment may  not  be  by  parol ;  for  if  copyholds  are  not  affect- 
ed either  by  the  statute  of  wills,  or  by  the  clause  respecting  wills 
in  the  statute  of  frauds,  a  testamentary  disposition  of  them,  as 
such,  seems  to  be  no  nlore  necessary  to  be  in  writing,  than  the 
devises  by  the  custom  of  particukr  places  which  operated  inde* 
pendently  of  the  sutute  of  wills,  and  might  after  that  statute, 
^nd  until  the  statute  of  frauds  expressly  restrained  them,  have 
been  made  by  word  of  mouth  ;  and  if  such  wills  of  copyholds  be 
regarded  as  mere  appointments,  they  are  still  clear  of  th^  first 
!Mid  third  clauses  of  the  statute^-rby  the  exclusive  wording  of  the 
first,  and  by -the  express  exception  in  the  last,  fiut  regarding 
them  as  declarations  of  uses  or  trusts,  I  ht^mbly  apprehend  there 
is  good  ground  for  holding  them  to  be  within  the  compass  of  the 
7th  section  of  the  statute. 

As  the  attestation  of  three  witnesses  is  not  neceaaary^  so  nei- 
ther has  it  any  efficacy  in  respect  to  copyholds ;  so  that  if  a  sur- 

^  That  is,  where  the  surrender  is  silent  as  to  the  fonp.. 
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render  be  macle  to  such  u^s  as  the  surrenderei*  shall  appoint  by 
his  will,  and  he  afterwards  make  his  will,  executed  and  attested 
according  to  the  statute  of  frauds,  such  will  is  nevertheless  sub* 
jecf  io  be  revoked  or  republished  by  him  hj  any  subsequent 
testamentary  paper,  attested  by  one  or  two  witnesses  only,  or 
without  any  attestation  at  all.(0  But  if  a  surrender  be  made  to 
'  the  use  of  a  will,  to  be  executed  with  these  or  any  other  solemni- 
ties, it  is  clear  that  such  prescribed  requisite^  must  be  strictly 
complied  with  as  in  other  similar  cases.(u) 

*It  should  be  observed,  before  this  part  of  the  subject  is  dis-     *  [  333  ] 
missed,  that  although  a  will  of  copyholds  is  said*  to  work  aS  a  '^^^  ^^^.. 
declaration  or  appointment  of  the  use  only,  and  this  is  the  ground  though  it 
upon  which  it  is  held  to  stand  clear  of  the  clauses  r(;garding  ^JP^""*^^*"  *■ 
wills  in  the  statute  of  frauds,  it  partakes  of  the  quality  of  a  will  ment  oi"  de. 
in  many  essential  particulars ;  thus  it  is  revocable  by  alteration  Lines' of 
or  cancelling,  and  is  altogether  an  ambulatory  instrument  until  the  qualitie* 
the  death  of  the  party  ;  so  that  if  the  appointee  die  in  the  life-  *'  *  ^ 
time  bf  the  testator,  I  apprehend  it  to  be  quite  clear,  that  the  de- 
vise fails ;  for  the  act  remains  incomplete,  and  the  instrument  is 
without  operation  and  mute  until  the  testator's  decease.     And  it 
is  to  be  remembered,  that  in  respect  to  freeholds,  a  will  to  pass 
lands  in  virtue  of  a  power,  must  have  the  ceremonies  by  the 
statute  of  Charles  made  necessary  to  wills  of  land,  and  so,  if  the 
subject  be  f)ersonalty,  the  will  must  be  rendered  effective  accord^ 
ing  to  the  statute  in  respect  to  wills  of  personal  estate.(  1 18) 

But  although  it  seems  now  to  be  regarded  as  settled,  that  the  A  will  dii« 
trust  or  equity  of  a  copyhold  estate  will  pass  by  a  will  not  execut^  l^tf We  cs* 
ed  or  attested  according  to  the  statute  of  frauds,  upon  the  piin-  tate  in  cus- 
ciple  of  equitoB  seqidtur  legem,  and  on  the  ground  that  a  strictness  hS^^^]^' 
which  had  been  dispensed  with  in  respect  to  the  legal  estate  in  be  executed 
copyholds,  ought  afortion  to  be  dispensed  with  in  respect  to  the  J^^j^  td 
#ru«r  estate  in  copyholds,  yet  a  different  doctrpe  seems  to  be  es-  the  statute* 

(0  Vid.  Burkitt  v.  Burkitt,  2  Vem.  498.      (»)  Vid.  Cotton  v.  Layer, 
'     3  P.  Wins.  623. 


t  \ 


(118)  Duke  of  Marlborough  «.  Lord  GodolpMn,  ^  Vea.  76»  7/*  an  in- 
strument in  its  nature  testamentary,  made  m  execution  of  a  power,  ha«. 
all  the  incidents  t>e1onging  to  a  will.  Hatcher  «.  Curtis,  3  Eq.  Ca.  Abp. 
671.  Oke  «.  Heath,  1  Vez.  135.  Uwrmc^  «.  WsUis,  2  Bro.  C.  iU 
S19. 
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tablished  odnceming  the  equitable  interest  of  a  euMtfmary  Jret' 
boldj  where  thereexists  no  custom  of  the  manor  for  surrendering 
them  to  the  use  of  a  will.    This  was  determined  in  the  case  of 

« 

Hussejr  v.  GrUls,(x)  where  Elizabeth  Prowse,  being  seised  of  a 
customary  estate  within  the  manor  of  Stoke  Climslandf  in  Corn- 
wall, surrendered  it  to  Thomas  Jones  and  his  heirs,  who  after- 
W2U^  declared  the  trust  to  be  for  Elizabeth  Prowse,  her  hdrs 
•  [  324  ]  «i^  assigns,  and  covenanted  to  surrender  *to  such  uses,  as  she 
should  by  deed,  executed  in  the  presence  of  two  witnesses,  or 
by  her  last  will  appoint.  E.  Prowse  afterwards  made  her  will  on 
the  34th  January,  1753,  in  writing,  but  not  attested  according  to 
the  statute  of  frauds ;  (but  which  seems  to  be  mistakenly  report- 
€d,( II 9)  as  the  decision  and  reasoning  of  the  case  plainly  sup- 
poses aad  requires  the  will  to  have  been  effectual,  and  conse- 
quently executed  according  to  the  statute)  and  devised  the  cus- 
tomary estate  to  Margaret  Archer,  her  heirs  and  asugns  forever. 
She  afterwards  ma^  a  codicil  in  her  own  hand-writing,  but  uiw 
attested,  and  thereby  revoked  the  devise  in  her  will  of  the  cus- 
tomary estate,  and  gave  it  to  Margaret  Archer  for  her  life  only» 
with  remainders  over ;  and  the  doubt  was,  whether  the  codicil 
was  a  good  revocation  oPthe  will,  and  passed  the  customary 
estate. 

The  Lord  Chancdlor  Hardwicke  said,  that  the  question  waSf 
whether  these  customaiy  estates  were,  in  pdynt  of  conveyance 
or  devise  by  will,  so  far  like  copyholds,  that  the  determinariona 
with  respect  to  the  latter  shall  govern  these  in  like  manner  and 
parity  of  reason.  That  courts  ought  to  avoid  making  large  and 
fiberal  constructions  to  take  cases  out  of  the  statute  of  frauds  ; 
which  was  made  to  ascertain  property,  and  the  words  whereof 
were  very  extensive.  That  copyholds  were  not  devisable  by  will, 
nothing  passing  out  of  the  surrenderor  till  the  will  was  made  » 
and  when  it  was  made,  the  kndadid  not  pass  by  the  will ;  the  de- 
visee might  come  and  be  admitted,  on  the  foot  of  the  surrender 
and  will  taken  together;  just  as  if  the  name  had  been  inserted  in 
tlie  surrender  it^lf.  That  the  ground  of  his  opinion  in  Tuftiell  v. 
Page,  was  cquitaa  segtdtur  legem.    That  customary  freeholds  and 

(x)  AmbL  299. 


(119)  nt  cases  in  Ambler  seen  to  be  a  very  csrsleas  oompiUtum* 
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copyholds  differed  extremely  in  their  nature ;  the  latter  being  of 
a  base  tenure,  and  by  the  old  common  law»  held  at  the  will  of  the 
lord,  thou^^h  now  established  on  a  more  firm  footing :  customary 
freeholds  never  were  of  the  base  kind.  That  Jones  was  a  trus* 
tee,  and  the  legal  estate  was  in  him.  There  *was  no  evidence  •  r  335 1 
that  there  could  be  in  that  manor  a  surrender  of  a  customary 
freehold.  It  was  agreed  there  never  was  such.  That  the  foun* 
dation  of  the  determination  as  to  copyholds  was,  that  the  party 
might  dispose  by  surrender  and  will.  As  there  was  no  method 
of  passing  the  legal  estate  of  these  customary  freeholda  in  that 
way,  there  was  no  reason  to  hcM  them  out  of  the  statute.  And 
if  the  legal  estate  was  not  so,  so  was  not  the  trust  There  was 
something,  observed  his  Lordship,  arising  out  of  the  declaration  ' 
of  trust,  which  induced  him  not  to  make  a  large  and  liberal  con- 
struction ;  for,  as  two  witnesses  were  required  by  it  to  the  ezecu* 
tlon  of  a  deed,  it  seemed  strange  to  think,  that  in  case  of  ezecu- 

» 

tion  by  win,  it  might  be  on  a  loose  paper;  without  any  witnesses  at 
all. 

It  seems  scarcely  necessary,  after  the  opinions  and  determinap  All  equiu- 
tions  which  have  been  produced,  to  observe  to  the  reader,  that  in  ^ehold^*^^ 
a  devise  of  a  tru9ty  or  egutuAU  ftale  in  freehold  lands,  the  for*  miut  be  de- 
malities  of  execution  and  attestation,  required  by  the  statute,  are  ^fu  e»e€fit« 
as  necessary  to  be  observed  as  in  wills  disposing  of  the  /r^fv/ estate,  ed  snd  st- 
There  can  be  no  question,  said  Lord  Macclesfield,(y)  but  that  a  ^'^nr^to 
trust  of  an  inheritance  could  not  be  devised  otherwise  than  by  a  the  sutut^. 
wiU  attested  by  three  witnesses,  in  the  same  manner  as  a  legal 
estate ;  for  if  the  law  were  otherwise,  it  would  introduce  the 
same  inconveniences  as  to  frauds  and  perjuries  as  were  occasion* 
ed  before  the  statute,  by  a  devise  of  the  legal  estate  in  &e  sim" 
pie. 

I'hough  the  necessity  imposed  upon  the  testatra*  by  the  statute  Wins  of 
of  Charles  of  making  a  written  will,  if  he  mean  to  dispose  of  *?}^V^^ 
lands  and  hereditaments,  was  already  a  condiuon  of  their  validi-  torn,  must  be 
ty  by  the  statute  of  wills,  yet  this  requisition  of  the  Second  act  J?  ^^^^m 
was  not  nugatory,  since  lands  that  were  devisable  by  local  cus-  direction  of 
tom,  (for  enforcing  the  testamentary  dispoations  whereof  the  re- '      •^■^t*- 
gister  has  {umishcd  an  appropriate  writ)(z)  were  left  untouched 
by  the  statutes  of  Henry,  and  continued,'  notwithstanding  these 
laws,  to  be  devisable  by  parol,  till  they  were  brought  under  the 
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the  common  reatrictions  of  the  statute  of  frauds*  which  laid  upon 

*  [  336  ]     all  real  hereditaments,  copyhold  estates  ^excepted,  the  same  ne- 

cessity for  a  written  publication,  with  the  ceremonies  of  the  sig- 
nature and  triple  attestation  8uperadded.(  1 30) 
Powers  of  Where  a  power  is  given,  or  reserved  by  deed  to  be  executed 
appointment  generally  by  a  will,  without  any  words  expressing  or  importing 
^d  generally'  ^^^  manner  in  which  such  will  is  to  be  executed,  if  the  subject  of 
bywiV/.with-  5uch  power  is  real  estate,  the  power  will  be  iU  executed  by  any 
rections  as     will  noC  signed  by  the  testator,  and  not  attested  by  three  witnesses, 

to  the  mo«fc    jjy  ^g  subscription  of  their  names  in  his  presence,  according  to 

in  which  '  ,  "^  .         «. 

such  will  is    all  the  circumstances  reqwred  by  the  statute  to  give  effect  to  a 

to  be  execut-  ^^^^  ©f  lands.  Lord  Macclesfield,  in  I^ngford  v.  Eyre/ff) 
ed,  must  be  n  ^      ^  ^ 

executed  by  much  doubted  whether  the  will  in  that  case  would  have  been  a 
\a  ^^^'  good  appointment,  had  it  not  been  executed  pursuant  to  the  sta- 
ing  to  the  tute ;  because,  said  his  Lordship,  when  a  power  is  given  to  up* 
statute.  point  the  uses  of  land"  by  deed  or  will,  the  will  must  be  intended 

to  be  such  a  one  as  is  proper  for  the  disposition  of  land,  and,  con- 
sequently, should  be  subscribed  by  three  witnesses,  in  the  presence 
of  the  testator.     For  this  is  within  all  the  inconveniences  which 
the  statute  of  frauds  intended  to  prevent,  and  the  words  m  the  nc" 
ture  qf  a  will,  mean  the  same  as  a  will,  which  must  therefi^re  be 
And  the         subscribed  by  witnesses  in  the  presence  of  the  testator.     Andy 
S^*  if  w'      according  to  the  same  Chancellor,  in  Wagstaff  v,  Wagstaff<6) 
in  respect  to  if  the  trust  of  lands  be  limited  to  such  persons  as  a  man  sliall  by 
triut  estates,  ^jn  appoint,  and  the  ceatuy  que  trust  devises  these  lands  by  a  will 
executed  only  by  three  witnesses,  the  will  is  void,  and  will  not 
operate  as  an  appointment.    In  confirmation  of  which,  it  was 
said  by  Sir  John  Strange,  at  the  Rolls,  in  intixxiucing  his  judg* 
/         '   ment  in  Jones  v.  Clough^^)  that  ^  where  the  owner  of  an  estate  in 

*  [  337  ]     ^^^^^y  either  in  law  or  *  equity,  reserves  to  himself  a  power  of  dis- 

posing of  it  to  such  uses  as  he  by  will  'shall  appoint,  that  mu&Vhe 

(a)  1  P.  Wms.  741.        (b)  2  P.  Wms,  258.        (c)  2  Vez.  366. 


(120)  But  it  may  still  in  some  certain  cases  be  necessary  to  resort  to 
the  custom  of  a  place ;  as,  where  it  enables  an  infant  offouruen^  or, 
perhaps,  %  feme  covert^  neither  of  whom  is  capable  under  the  statutes  of 
devising  lands.  Vid.  3  And.  12,  where  it  is  said  that  a  custom  enabling 
an  infant  under  14,  at  which  age>  and  not  beibre>  the  law  supposes  some 
.diseretioD,  would  not  be  good. 
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such  a  win  as  within  the  statute  of  frauds  would  be  proper  for  a 
devise  of  land ;  otherwise  the  statute  would  be  entirely  evaded." 

But  if  the  power  extends  over  personal  as  well  as  real  proper-  Bu*:f -mjh 
ty,  though  a  will  made  in  execution  of  the  whole  power  ^euI  as  to  power  ex- 
theJand  for  want  of  a  sufficient  attestation^  it  may  nevertheless  be  ^jj^  ^  SSl 
a  good  and  valid  execution  of  the  power  with  respect  to  the  per-  as  i  eal  es- 
aonalty.  Thus,  where  a  man,  by  his  will,  had  given  several  shares  ^iu  b^un- 
in  the  Sun-fire  Office  to  his  daughter,  and,  after  her  deceSise,  to  executed  to 
such  persons  as  she  should  by  her  will  direct ;  and  had  also  de-  ^^  never- 
vised  real  and  personal  estate  in  Jamaica,  in  moi<rties,  the  one  thelcM  be 

etiectual  to 
moiety  to  Frances  for  life,  and^  after  her  decease,  to  such  person  pg«,  person- 

as  she  should  by  will  direct ;  the  other  moiety  to  another  person^'  •^  estate, 
iin  like  manner ;  the  daughter,  by  her  will  reciting  that  of  her  &- 
ther,  disposed  of  the  Sun-fire  shares,  and  also  by  the  same  will 
devised  the  real  estate,  but  the  will  was  not  duly  executed  to  pass 
real  estate,  being  attested  by  two  wimessesonly  ;  and  Lord  Chan* 
cellor  Thurlow  held,  that  the  will  being  sufficient  to  pass  the  per- 
sonal estate,  was  so  &r  a  good  execution  of  the  power.(€0 

If  an  agreement  be  entered  into,  to  charge  certain  lands  with  if  an  agree* 

a  sum  of  money  for  the  benefit  of  certain  persons  named,  in  ^'^\  ^  ^^' 

'  .  tered  into  to 

such  shares  as  a  third  person  shall  direct  by  his  last  will,  such  charge  lands 
will  need  not  be  executed  as  the  statute  requires  for  passing  r^  ^*^  '^^ 
estate  ;  but  if  one  or  more  having  the  inheritance  io  them  of  cer-  stranger 
tain  lands,  agree  that  one  of  them  shall  have  power  to  charge  the  f]^^"J?X  j'* 
same  with  any  sum  by  his  last  will,  this  power  can  only  be  well  rect,  such 
executed,  as  it  should  seem,  by  a  will  with  three  witnesses.  This  ^*J]J*bc*Lx)d 
doctrine  is  furnished  by  the  case  of  Jones  v,  Clough,(er)determin-  if  made  by 
cd  at  the  Rolls  by  Sir  John  Strange,  which  case  was,  in  effect,  as  •J  !JJii J!!but 

follows  :  it  is  other- 

ivisc   if  such 

On  the  marriage  of  Thomas  Clough,  an  estate  was  settled  to  p^^^f  t>e 
the  use  of  himself  for  life,  remainders  in  the  common  manner  given  or  re- 
*in  strict  settlement.     When  John,  the  eldest  son  of  the  roar-  owner  or  to 
riage,  and   Thomas,  the  younger,  came  of  age,  articles  were  ©"«  of  the 
entered  into,  reciting  the  settlement,  and  that  ^  whereas  there  ^h^  inherit- 
Wds  thereby  no  provision  or  portion  for  maintenance  of  younger  ^<^^- 
children,  though  several  were  then  Uving,  to  the  intent  therefore        *-         *' 
that  300/.  might  be  raised,  Thomas,  the  father,  John,  the  son 
and  heir,  and  Thomas,  the  younger,  had  taken  it  into  consider- 

((/)  Duffv.  DalzeU,  1  Bro.  C.  R.  147,  et  vide  Powell  v.  Beresftrd, 
Lord  Kaym.  1383.        {e)  3  Vez.  36f. 
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aticxiy  and  agreed,  that  300/.  should  be  raised  la  and  tipdn  all  or 
part  of  the  premises,  from  and  immediatelj  after  the  death  of 
Thomas  the  elder,  and  to  be  paid  to  sach  younger  clfildren  in 
auch  manner  and  form  as  he  shooM,  by  his  last  wiO,  duly  exectdtedj 
direct  and  appcnnt ;  and  in  order  to  hare  the  same  effectually 
done  and  ateured,  the  two  sons  did  covenant,  grant,  promise,  and 
agree,  jointly  and  severally,  for  themselves,  their  heirs,  8cc.  that 

4  ^      after  their  father's  death,  any  part  might  be  granted,  mortgaged* 

or  disposed  of,  for  raising  the  300/.  to  be  paid  as  the  last  wifl  and 
tesument  of  Thomas  the  elder,  should  (firect  and  appoint,  and 
to  no  other  use.    The  father,  by  will,  attested  only  by  two  wit-  . 
nesses,  particularly  distributed  this  300/. 

John  dying  without  issue,  having  suffered  a  recovery  of  partf 
Thomas  became  tenant  in  tail  of  the  rest,  and  now  in»sted,  that 
the  provision,  made  for  himself  and  the  rest  of  the  children,  could 
not  take  effect,  as  not  being  a  proper  execution  of  the  power,  the 
will  not  being  such  as  would  pass  lands,  according  to  the  statute 
of  frauds,  all  the  requiutes  of  which  were  required  by  theae  ar- 
ticles, and  the  addition  of  dvly  was  equal  to  legally, 
,  But  the  Master  of  the  Rolls  delivered  a  contrary  judgment,  ob- 
serving, that  it  was  to  be  considered,  whether  the  Either,  by  the 
articles  or  will,  parted  with  any  thing  in  his  power  to  give.  By 
the  settlement,  he  was  bare  tenant  for  life  ;  and  by  the  articles 
had  granted  nothing,  the  charge  being  to  take  effect  after  hU 
death.  The  agreement,  indeed,  was  recited  to  be  between  the 
fiither  and  two  sons,  and  referred  to  the  act  of  the  father  by  will 

*  [  329  ]  duly  executed  ;  but  in  the  next  *clause,  which  was  to  charge  the 
estate,  the  two  sons  only  covenanted  and  granted  to  the  trustees, 
that  this  300/.  should  be  a  charge  ;  and  it  was  upon  rA^'r  estate  ; 
and  the  intervention  of  the  Eaither  was  only  to  afifiortion  the  sums. 
It  was  not  his  will  that  actually  made  the  charge  ;  he  was  only 
referred  to  as  a  proper  person  for  that  purpose.  This  cause  was 
attended  with  such  circumstances,  that  the  court  was  well  wai^ 
ranted  to  go  as  far  as  they  could,  lo  relieve  the  person  standing 
in  the  place  of  the  younger  children,  especially  against  him  who 
was  to  have  the  benefit  of  the  articles,  but  who  by  the  accident  of 
his  brother's  dying,  without  issue,  had  turned  the  tables ;  it  waa 
more  for  Iub  benefit  to  say,  they  should  not  be  earned  into  exe* 
cudon.  He  might  have  been  greatly  benefited  by  the  articles ; 
for  the  father  might  have  appointed  any  given  auro^so  aa  to  have 
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cfialiibuted  something  to  aO,  and  390/.  to  Thomas.    The  word 

duly  was  in  the  agreement)  as  recitedy  but  not  in  the  covenant  of 

the  two  sons.    But  it  was  not  necessary  to  lay  any  great  stress  on 

ihat ;  because,  supposing  it  was  the  case  of  the  owner  of  an 

estate*  reserving  to  himself  a  power  by  wiU*  without  adding  c/m^ 

or  legally  f  his  Honour  admitted,  that  in  such  case  his  act  must 

liave  been  such,  as  would  have  answered  the  utmost  idea  of  tht 

word  dfify,  though  the  word  tviil  had  been  only  mentioned.    But 

certainly  there  might  be  cases,  where  the  words  duly  executed 

might  not  require  the  solemnity  of  the  statute  of  frauds ;  for  if 

no  lands  were  given  by  the  person  making  the  will,  that  would  be 

duly  executed,  though  there  were  not  those  witnesses,  which  the 

statute  required  to  pass  real  estate,  because  these  words  must  re« 

fer  to  the  nature  of  the  act,  and  the  nature  of  that  which  passed 

by  it.  Yet,  if  the  word  duly  were  to  be  construed  otherwise,  there 

hgve  been  caae9  where  a  court  of  equity,  under  such  circiLmatanees^ 

would  supply  it.  That  in  the  case  before  him,  two  persons  who 

had  power  to  charge  the  estate,  had  done  it  by  articles,  but  refer* 

red  to  tlie  act  of  a  third,  merely  for  the  purpose  of  apportioning ; 

and  though  that  third  happened  to  be  a  father,  it  would  be  th« 

sarnie  as  if  he  had  been  a  mere  stranger.  If,  therefore,  one  should 

charge  his  estate  with  a  sum,  to  be  divided  as  a  mere  stranger 

should  think  proper,  by  will,  the  necessity  for  its  being  a  *wiU    *  [  330  ] 

conformable  to  the  statute,  did  not  occur  ;  and  whether  there 

were  two  or  three  witnesses,  it  was  such  a  circumstance,  as  when 

the  intent  fully  appeared  as  in  the  present  case,  a  court  of  equity 

would  supply. 

His  Honour  added,  that  it  was  not  necessary  to  criticise  very 
nicely  on  the  import  of  the  word  duly  s  but  that,  where  a  provi- 
sion for  younger  children  was  thus  attempted  to  be  defeated  by 
one  who  was  a  younger  child,  one  would  lay  hold  of  any  circum« 
stance  whatever  on  which  any  weight  was  to  be  laid ;  and  sup^ 
posing  the  father,  having  no  land  estate,  executed  a  will,  whereby 
his  intent  was  sufficiently  declared,  in  what  manner  this  should 
be  divided,  it  was  good,  though  there  were  no  such  circumstances 
as  required,  whereby  any  interest  was  to  pass  from  him.  There 
Iras  no  occasion  to  consider,  whether  the  wl|ole  must  have  fallen 
to  the  ground,  if  the  &ther  had  made  no  will  or  appointment,  or 
whether  the  court  would,  in  such  case,  have  interposed  for  the 
younger  children.  There  have  been  cases,  where  a  provision  o^ 

Nn 
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th2X  sort  has  been  refen^ed  to  the  account  of  a  third  person,  whidr, 
if  not  executed,  this  court  has  thought  proper  to  direct  to  be 
equally  di>'ided  ;  but  that  that  needed  not  thus  to  be  detennlned» 
because,  as  his  Honour  vas  of  Opinion,  that  the  tvitt^' though  ex- 
^uted  in  the  presence  of  two  witnesses  only,  considiering  it  as  iti 
will  whereby  the  father  passed  nothing  at  al!  by  way  of  interest 
from  himself  to  them,  but  merely  as  a  collateral  person^  tltere 
Was  sufficient  within  the  authorities  mentioned  to  wtfrant  tbb 
opinion,  that  it  was  a  proper  execution  of  thb  power. 
Some  essen-       ^^  should  not  read  the  above  case,  without  remarking  the 

tial  distjnc-  jtid^'s  observation,  that  even  if  the  force  contended  fw  were 
tions  tobc     "*      °  . 

attended   to  given   to  the  phrase  duly  executed,   ^  there  had  beeli  citses  in 

in  reading      <which  a  court  of  equity,  under  such  circunwtattces,  would  supply 

»ase.  ^•'*    By  which  his  Honour  must  not  be  understood  to  mean^  that 

where  a  power  is  given  to  appoint  real  estate  by  a  will,  duly  ex* 

ecuted,or  by  will  generally,  such  appointment  will  have  the  aid  of 

*  r  331 1     equity,  if  it  be  not  executed  by^  a  will  according  to  the  statute ; 

When  equi-  but  that,  under  such  circtcmstancesj  "that  is.  Where  the  subject  of 

%y  will  help  cfisposition  is  not  such  as  does  of  itsetf  calf  for  the  application  of 
a  defective       ^  *  ^  ,  ,  .^  .  .       ^ 

execution  of  the  statute,  bemg  fiertcmal  eetatCy  if  a  XK>wer  be  to  appoint  the 

•  v»iU.  same  by  a  wHl  in  the  presence  of  three  witnesses,  Or  attested  by 

three  witnesses,  or  by  any  other  form  of  celebration,  these  circum- 
stances of  accompaniment  being  stipulatory  forms  only  annexed 
to  the  power,  without  which  the  will  would  be  intrinsically  good, 
according  to  law,  courts  of  equity,  in  behalf  of  trertain  favoured  ob- 
jects and  considerations,  will  supply  such  little  formalities,  far 
the  sake  of  the  substantial  intention  of  the  parties.  But  if  a  power 
over  real  estate  is  to  be  exercised  by  will,  iliasmuch  as  there 
can  be  no  will  at  all  of  such  property,  unless  it  be  perfected  hi  the 
manner  prescribed  by  the  sutute  of  frauds,  if  a  will  be  made  with- 
out being  so  perfected,  it  is  as  if  the  power  were  attempted  to  be 
executed  by  a  totath/  different  inatrument,  fit>m  that  to  which  it 
was  expressly  made  subject. 

The  case  of  Saylet^.  Freekcnd  and  others,  infants,  reported 
smong  the  chancery  cases  in  Ventris^/)  referred  to  by  Sir  John 
Strange,  in  tlie  casie  akove  produced,  is  not  at  variMic«>  witb  the 
principle  of  tl^s  distinction.  TheretfaebiH  waHi«>redieem'ainfiiit' 
gage  made  by  the  father  of  the  defendant,  or  to  be  foreclosed* 
The  defendants  by  guardian  answered j  stating  that  thel^  grioidfii- 

(/)  2  Vent.  35a 
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thcr  was.sdsed  ip  fee,  und  made  a  settlement,  wherel^y  be  en* 

taiM  th^  estate,  but  with  a  power  of  revocation  by  any  latfiiting 

nmkr  bU  hand  and  seal,  in  the  fireaence  of  three  mtnea^ea  ;  and  il\^ 

case  wast.th^  he  made  his  vfiU  under  hb  hand  and  seal,  wherein 

he  repited  his  power,  and  declared  that  he  revoked  the  settlement  i 

but  the  will  had  but  two  witn£sses,  who  subscribed  their  iian^es^ 

though,  a  tljird  was  actually  prjesent.   The  testator  died^  and  the 

lands  descended  to  the  father,  who  made  the  mortgage  ;  and  thip 

defendants  claimed  by  virtue  of  the  entail.    But  the  Chancellor 

decreedi  .that  the  mortgage  money  should  be  paid ;  mid  first»  he 

.said,  there  was  an  execution  of  the  power  in  ^trictneaa^  for  the 

third  Witness  vts^  fireaeiUj  tliough  he  did  not  'subscribe.    But  se-     »  r  2%2^ 

condly,  if  therje  had  not  been  in  strictness  a  good  execution  of 

the  powers,  equity  would  help  it  in  such  a  little  circumstance* 

ivhere  the  owner  of  the  estate  had  fully  declared  his  intention ; 

further  adding,  that  there  was  a  difference  where  a  man  had 

power  to  make  leases,  &c.  which  would  charge  and  incumt^er  a 

third  person's  estate,  which  sort  of  powers  were  to  have  a  ri^id 

construction  ;  but  where  the  power  was  to  dispose  of  a  man's 

own  estate,  it  was  to  have  all  the  favour  imaginable.     Here,  we 

observe^  tliat  the  ppwer  was  to  be  exercised  by  a  fonitingj  gnd  no^ 

necessarily  by  a  xvi^l,  executed  in  the  presence  of  three  witnesses  i 

and  although  the  party  chose  to  execute  the  power  by  a  writing^ 

in  the  formi>f  a  will,  and  that,  will  not  such  a  one  as  would  have 

a  testamentary  op^eradon  under  the  statute  of  frauds ;  yet  it  was 

not  the  less  a  wijtingt  published  under  hand  and  seal  in  the 

presence  of  witnesses. 

If,  however,  the  power  in  the  last  mentioned  case  had  been  re-    ^(Vhether  a 

served  to  be  exercised  by  vnil  nominatim,  with  certain  formalities  powcrctnbe 

not  conformable  to  the  statute,  such  as  the  attestation  of  two  wit-  given  to  ap- 

nesses  only,  it  may  be  doubted,  whether  the  same  judgment  would  ^^  ^. 

have  ueen  pronounced;}  but  it  is  well  established,  that  a  dis-  sitionofreal 

position  of  lands  may  be  made  by  a  writtr^y  pur/iorting  to  be  a  wiUy  **^^  ^tL\ 

though  the  same  be  not  executed  according  to  the  statute  of  ed  according 

to  the  sta- 

"  tute? 

f  But  aa  these  inttmments  hav«  no  speeiftc  operation  sa  willi,  hot 
Vfotk  as  appointments  mereljy  thould  they  not  be  stamped  accord- 
ingly ? 

4  Bat  if  such  a  disposition  be  bad,  it  must  be  so  on  the  ground  of 
the  power's  being  void  in  its  creation^  as  contravening  an  act  of  pafm 
JLiament.    I  have  met  with  no  case  full  to  this  point 
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frauds*  by  virtue  t£  a  power  of  appomtraeiity  undepthe  uses  of  a 
|»roper  coiweyance,  in  tBrmH  defining  the  paitidular  mode  -of 
execution. 
A  man  can-  Bui  though  a  man  by  first  pasnng  the  land  by  a  sotRcient  con^ 
not  Vy  «i7/  veyance,  may  empower  himself  to  make  a  future  diapotttmi 
powerofdis-  thereof  by  a  writing,  with  one  or  two  wioieifes,  and  •under 
posing  of  ^xch  a  power,  a  wiil,  or  writing  purporting  to  be  a  will,  if  attested 
by  a  future  according  to  the  terms  pf  the  power,  willbe  agoodhntrumentary 

unattested      execution  of  the  power  5{121)  yet  it  has,  upon  very  ^tis£eictorY 

Will  or  codi" 

cil.  reasons,  been  determined,  that  a  person  cannot  by  nv'tf  enable  him- 

f  [  333  ]  self  to  make  aqy  future  disposition  of  land  by  any  instrument 
whatever,  not  executed  and  attested  as  the  statute  of  frauds  re- 
quires, in  respect  to  wills  of  lands.  If  a  will  affects  to  resenre  any 
power  of  disposition,  such  reservation  is  purely  negative  in  its 
effect ;  it  does  nothings  unless,  perhaps,  it  serves  as  a  positive  ex* 
pression  of  its  own  non-effectiveness,  as  to  certain  subjects,  or  be- 
yond certain  limits.  Such  lands  as  a  testator  does  not  actually  pass 
or  dispose  of  by  a  present  declaration  of  his  mind,  remain  in  him  to 
be  passed  or  disposed  of  by  a  future  conveyimce  or  will ;  but  by 
such  only  as  are  respectively  competent  in  law,  by  the  perfecdon 
of  f heir  respective  executions,  to  the  gift  or  transfer  of  the  pro* 
perty,  according  to  its  nature  and  requisites.  And  this  rule  ob*- 
tains  equally  in  respect  to  legal  and  trust  estates ;  for  trust  estates 
are  as  much  within  the  statute  of  frauds,  with  regard  to  the  Ibr*^ 
malities  requisite  to  the  perfection  of  a  will,  as  legal  estates,  since 
the  same  mischiefs  would  follow  from  the  omis^on  in  the  one 
case  as  the  other. 
Analytical  -^  ^^*^  statement  of  the  case  of  Habergham  v.  Vincentt(^)  with 
view  of  the  a  concise  exposition  of  the  reasonings  on  which  the  determination 
Habergham  ^^  founded,  may  help  to  guide  the  student  in  *^his  pit)greBs 
)p.Vincent       thi-ough  this  delicate  and  difficult  learning.    The  case  was  |hus : 


•[334] 
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(121)  For  in  such  a  case  the  disposition  is  not  testai^entaiy  in  its 
origin,  but  is  tp  be  regarded  as  neirely  suppUineatal  to»  w  4iirectiag  ^ 
operation  of  the  eonyeyance  from  Which  the  power  springs,  flvht  when- 
ever the  disposition  is  originally  and  substantially  testamentary^  it  is 
within  the  statute,  and  every  part  of  such  disposition,  whether  primary, 
additional,  or  sopplemental,  requires  t(  be  eaecttted  as  ^e  tuilute  di- 
rects. Feame'sPottk^4S. 
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^  SasMiel  fiill,  "Who  was  seised-in  'lee«^knplelcfm««faMf0lMd 
estattoin  Yorkshire^  and  ciso  infee,  according^'to  the'<(s«i8lom'i0f 
the  manor  of  Wakefield,  of  copyhold  estates  in  that  tnaiiWy' Made 
fais  ^Rrfll  on  ihe  5fh  df- October,  4759,  «nd  theteby  derkMsA  tf'Ihe 
oipyhiMestfKes^  v^hidi  tie  had  ^urrendeKd  to  the  «seH>f1^tf 'vvflH 
and  aMo  tflfiW  freehold  estates,  to  five  persons  by  name,  lAid  tlfiiB 
SQi^kdrs  and  surviiNM'  of  them,  and  the  heh*s  <]f  the  stirvlvor^  ili 
trtntf  byaaleot  mortgage  <tf  certain  parts  specified,'  audby  moiti- 
gage-of  the  fevt^  to  pay  4dl  his  ddits  and  legacies,  and  to  ^ohi{>lete 
an  agreement  he  had  entered  into  concerning  the  pmnchase  6f  ok 
estate,  and  to  pay  50/.  per  annumj  Ibr  the  maJrntenanee  of  his 
gvand-daughter^  and  to  his  son  Richard  HiH,  forlife^  a  linther 
anm,  in  the  discreiion  of  his  executors  and  trustees,  not  exceed^ 
ing  1 50/«  when  the  debts  should  be  paid.  Then  npon  farther  trost, 
that  upon  thoflsarriage  of  his  grand-Klanghter,  Betty  Nottall  HiH, 
or^upon  hemttainiog  her  age  of  31,  the  trustees  should  convejr 
t»  her  an  estate  4br  U{e,'iefiiainders  to  trustees  to  preserve  oontin- 
gent  ieinttMlers,  remainder  to  her  first  and  other  sens  in  tui- 
nale,  temtednder  to  her  daughters  in  tail-general,  remainder  to 
suck  persen  or  persons,  for  such  estate  or  estates,  and  subject 
and  liable  to  such  charges,  provisoes,  and  condidonv  as  he  should 
by  any  deed,'  or  mtrunent  in  im^g,  to  be  executed  by  >hi>n9  end 
to  be  attested  •by  two  or  more  credible  vitnesses,  direct,  li)(nit,  or 
appeint,  and  tono  other  purpose.  The  testator  then  provided  what 
shooid  be  done' with  the  surplus  rents  and  profits,  to  aiise  before 
hi*  ^raftd-daugftiter  should  attain  twenty-one,  or  marry.  This  wffl 
was  duly  executed  and  attested,  accor^ng  to  the  statute. 

.By  an  instnnnem  dated  the  following  day,  under  the  hand  and 
seid  ofthe  4estatiir,  attested  by  two  witnesses,  stamped,  and  con- 
ceding like  a  tieed,  the  testator  recited  hn  will,  and  that  he  had 
reserved  «  power  so  himself  of  disposing  of  his  estate  farther,  and 
went  on  thus  :  ^  Abw,  know  ye,  that  by  this  my  deedpoU^  I  do  di' 
reel  und  apfuntU^  that  my  trustees^  •(naming  them)  «Aa//," — and  •  [  335  ] 
then  he  proceeded  to  direct,  that  his  trustees  should,  immediately 
aftorthe  deat^  of  liib  grand<daughter,  and  fidlure  of  her  issue, 
coOTey  all  tihe  real  estate  to  the  first  son  of  the  said  Richard  Hill, 
and  his  hears  mate  ;  theh  to  his  second  and  other  sons,  in  tail- 
male  ;  theii  to  his  daughters  in  tail-general  \  with  an  exception  of 
such  children  as  be.  should  have  by  a  wocnqn  named  Wild,  and 
in  default  of  such  issue,  to  the  right  heirs  of  the  surriver  of  his 
trustees^  hb  heirs  and  assigns  forever. 
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The  testator  (Sedsow  afteMffld  Jeft  Richari'Hin»  hW  fOiiaDd 
heir  at  Jav^  B^  NuttaU  HiU,  his  gnuxl-daughter,  aad  all  the 
trustees,  surviviB^  Tl^  f^cand«daughter  married,  but  no  con- 
veyance of  the&e  estatea  was  ever  made.  At  ber  nutria^  seve- 
ral of  tbs  trusteoa  were  livuig.  She  died  soon  after  her  marriagey 
and  thea  two  of  tlis  frualeea  were  tiving.  Her  father)  Rkhanl 
HUU  Uvedeight  fears  after  her,  and  at  bisdeathonlr  one  trustae, 
Geoage  Stansfieldf  was  livkig.  The  trustee  pramsd  the  second 
instrument  in  the  ecclesiastical  court  as  teatamentary)  and  the 
general  questioQ  arose  between  Uie  surviving  truatoe  and  the 
heir  at  law  of  the  testator. 

I  shall  call  the  reader's  attention  to  the  several  points  distinctly 
and  successively,  as  they  arose  in  the  case.  And  first,  we  are  to 
observe  that,  considering  the  second  uistrument  as  moid  and  out 
of  the  wayt  the  trustee  claimed  the  whole  fi»r  himself,  on  the 
ground  that  the  legal  estate,  under  the  will,  kidependently  of  the 
deedpoU,  was  vested  in  him,  and  remained  in  him,  after  all  the 
limitations  fiuled  for  want  of  objects;  and  that,  therc^re,  there 
was  no  resulting  trust  for  the  h^r  at  law.  As  to  wfaioh  poinCi 
Mr.  Justice  Wilson  made  the  following  observations  t  <^  That 
the  estate  was  given  to  five  persons  in  trust,  first  for  payment  of 
debts ;  that  was— in  trust  for  a  purpose  which  m^htlaat  tecver ; 
and  that  the  cases  were  innumerable  to  prove  that  such  ^  trust 
affects  the  whole  estate.  If  so,  the  consequence  waa^  that  by 
the  first  devise  of  all  hb  real  estate  to  these  five  persons^  :*the 
testator  gave  only  tlie  mere  legal  estate,  and  that  the  tmst  vws 
entirely  undisposed  of^  except  as  to  those  express  dtspositiciDts  by 
the  will  for  payment  of  debts  and  legacies,  to  com]^te  a  par^ 
chase,  &c.  As  far  as  that  trust  estate  was  dtspoand  ot  by  the 
will,  so  fiir  it  wasdbposed  of;  as  £ea*  as  it  was  not)  90:&r  it  waa 
undisposed  of ;  and  the  trustee  oould  not  aay  that  the  words  giv- 
ing all  to  him,  would  pass  both  the  legal  a&d  equitable '  interest ; 
and  that  it  rested  with  the  heir  to  shaw,  that  the  icquilaUe  in^ 
terest  was  taken  oat  of  the  trustee  by  an  express  ^position.  It 
was  enough  for  the  heir  to  say,  that  it  was  not  given  to  any  one 
else ;  and  that  it  rested  with  the  trustee.toehoiw^  fiomi the  other 
parts  of  the  willi  that  the  equitafafe  interesty  or  part  of  it,:  was 
given  to  him.  He  claimed  under  the  vdU^  and  could  only  claim 
under  the  vfill^  and  must  therefore  show,  that  it  was  given  to  liim 
t>y  the  will.    That  this  ivay  of  conaideriog  the^  point,  removed 
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the  onlf  argument  used  in  support  of  the  ckim  of  the  trustee; 
namely,  that  part  of  the  equitiMe  interest  was  expressly  given  to 
the  heir,  50/.  a«year  tiU  the  debts  were  paid,  and  1  SOi.  a-year  af- 
terwards ;  firom  which  it  had  been  oonchided,  that  part  of  the 
eqoitaUe  interest  being  expressly  given  to  him,  nothing  more 
was  meant  to  go  to  him.  But  that  what  the  intention  was  in  that 
respect  was  immaterial,  if  it  was  not  actually  given  to  some  other 
person ;  i>r  that  there  was  no  way  to  exclude  an  heir,  but  by 
ginngthe  estate  to  somebody  else.  And  that,  therefore,  if  from 
the  circumstance  of  part  being  so  given,  an  inference  could  be 
raised,  that  the  testator  meant  the  heir  should  have  no  more,  yet 
even  against  the  intention  the  heir  should  take. 

Since,  therefore^  under  the  will,  the  trustee  could  not  support 
his  personal  tide  in  opposition  to  the  resulting  trust  for  the  heir 
at  law  of  the  testator,  his  next  reliance  was  on  the  ultimate  dis- 
position by  the  subsequent  instrument  in  &vour  of  his  own  heir 
at  law.  And  to  decide  this  question,  it  was  necessary  to  deter** 
mine  the  quality  and  effect  of  that  instrument.  If  it  was  a  deed, 
ted  incapable  of  being  considered  in  any  other  light,  as  two  in* 
atrumenta  of  a  different  *nature  and  genus  could  not  unite,  the  a  r  337  ^ 
limitaliona  by  the  deed,  if  as  a  deed  it  could  operate,  would  be 
too  remote,  being  not  to  take  place  in  a  connected  and  continued 
aeries  upon  the  precedent  estates  created  by  the  will,  but  to  have 
their  coramencement  upon  the  termination  of  them ;  or,  in  other 
words,  as  being  to  spring  up  as  executory  trusts  after  an  indefinite 
faihice  of  the  issue  of  the  grand-daughter,  they  would  be  too 
kngpos^oncd  to  be  within  the  allowance  of  the  law  ;  and  as  the 
Court  of  King's  Bench,  when  the  case  came  to  them  from  the 
Coupt  of  Chanceiy,  considered  the  second  instrument  as  a  deed, 
they  remmed  an  opinion  to  that  efiect.  If  the  deed  poll  could 
operate  aa  a  testamentary  instrument,  and  vxu  in  that  view  of  it 
cafuUdt  ^  uniting^  vxth  the  mll^  then  the  limitations  created  by  it 
might  fianv  in  a  connected  series  after  the  estates  given  by  the 
will,  and  might  consequently  be  regarded  as  contingent  remain^ 
ders  ;.  and  if  the  .limitation  to  the  heirs  of  the  surviving  trustee 
was  a  contingent  remaaider,  then  a  consideration  would  arise  In 
seapectto  tho.freehoklst  <which  did  arise  in  respect  to  the  copy- 
holds) viz.  whether  such  remainder  fiuled  by  the  expiration  of 
the  preceding  vested  estates  m  the  life-dme  of  the  trustee;  which 
wouM  have  alarted  the  question^  whether,  as  it  was  a  dense  to 
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trufttees  upoo  trust  to  oonvey^  and  not  a  direct  diapottiioa  to 
*  usest  the  Court  oug^  not  to  make  the  same  conveyance  then^  as 

it  would  have  nade  immediately  after  the  death  of  the  testator  ; 
vfaen,  if  it  had  been  then  called  upon,  it  would  have  interposed 
trusteea  to  support  contingent  remainders,  acomnding  to  the  inten- 
tion of  the  testator  ;  or  whether  the  legal  estate  in  the  trustee 
would  not,  of  itself,  have  been  sufficient  to  support  the  remain- 
ders. 
But  th^  Lord  Chancellor,  assisted  by  the  judges,  determined 

tliis  case  upon  principles  which  superseded  these  questions  of 

relief,  by  concluding  against  the  second  instrument,  under  the 

consideration  of  it  t^  a  testamentai*y  paper  (in  which  light  thejr 

unanimously  allowed  it  might  be  regarded,  notwithstanding  its 

form  of  a  deed)  for  want  of  a  proper  execution  and  attestation, 

under  the  statute  of  frauds  and  perjuries. 

«  f  338  1        It  was  clearly  recognised  and  established  for  law  in  this  case, 

If  an  instru-  that  an  instrument,  whatever  is  its  form,  whether  it  be  a  deed 

Intended  "to  P^^^  ^^  indenture,  is  testamentary  in  its  operation  and  quality,  if 

have    effect  it  be  intended  not  to  operate  till  the  death  of  the  party  who  made 

of  the  party  ^^"C^)  '^^^  circumstance,  and  not  the  form,  must  decide  the 
it  is  tetta-  character  of  the  instrument.  Thus,  therefore,  this  deed  could 
its  operation  ^^^^  ^^  other  operation  than  as  a  testamentary  paper  ;  and  pre- 
and  qtiality,  sented  itself,  underthisj^m^ro/ character,  in  three  distinct  lights 
be  iuform.  ~"~^^  ^  codicil— as  an  exercise  of  the  power  reserved  by  the  will— 
or  as  an  integral  ahd  original  part  of  the  will  itself,  by  incorpora- 
tion into  its  substance. 

Now  a  codicil  has  a  distinct  commencement,  and  though  it  is 
said  to  be  a  part  of  the  will,  yet  it  becomes  so  by  ^st  acting  upon 
the  will,  and  in  a  manner  drawing  it  down  to  the  date  of  its  own 
publication  ;  and  can  have  no  operation  upon  JfreehM  estate, 
either  aa  part  of  the  will,  or  by  its  own  efficiency^  unless  it  be  at- 
tested  as  the  statute  directs.(122) 

(A)  Moor,  177.  3  Leon,  part  4^  159,  16&  Andky's  case.  Dyer, 
166  tu    Greene  tx.  Pn>iide»  1  Mod.  177. 


(122)  If  a  testamentary  paper,  or  writing,  referred  to  by  the  will,  is 
in  being  at  the  time  of  the  will,  it  may  be  considered  as  if  inserted  ift 
the  will,  and  need  not  be  attested. 
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As  an  *xerdSc  of  a  power  of  appointment,  it  is  met  bjr*  the  DiflTerencie 
rute,  that-a  testator  cannot;  by  his  will,  resfcrve '  a  right  to  dtivtse  conveyance 
freehi>ld  estate  by  a  future  testamentary  instrument,  not  attested  to  uses  and  a 
according  to  fhe  statute  of  frauds;  however  practicable  this  may  gp^J^  ^^  ^^ 
be  under -the  uses  of  a  conveyance.     Where  there  Is  a  convfcy-  legali^  of 
ance,  and  a  power  js  rcseinred  under  the  uses  thereof,  the  estate  power  offu- 
Is  parted  with,  the  land  is  gone,  and  the  power,  which  is  in  truth  ^y**  ditposi- 
only  an  executory  use,  is  collateral  to  the  land,  and  may  be  lim- 
ited to  be  executed'  by  »ny  instrument  whatever  ;  by  a  deed  or 
wviting,  or,  perhaps,  by  a  ^U^\  with  or  *wIthout  witnesses  for     «  r  ^^g  n 
its  «'/^fC7/fc  operation  is  not  in  question,  where  the  terms  of  the 
conveyance  in  reserving  the  power  have  defined  the  mode  of  its 
execution  ;  though,  as  we  have  seen,  if  it  be  reserved  to  be^ex-    ' 
ecuted  by  a  will  in  general  terms,  the  party  vdll  be  understood  to 
have  intended  a  firofier  will,  according  to  the  statute.     But  by  his 
witly  a  man  parts  with  nothing  before  his  death,  till  which  time 
his  will  is  ambulatory,  incomplete,  and  revocable ;  he  has  the 
same  absolute  dominion  he  had  before  ;  and  if  by  any  subsequent 
act  he  parts  with  any  portion  of  his  estate,  whether  it  be  part  of 
that  already  devised,  or  a  part  affected  to  be  specially  reserved 
for  his  future  appcnntment,  he  parts  with  it  as  doner ^  and  not  in* 
atrwnentaHy^wnd  by  virtue  of  an  original^  anS  not  a  derivative 
power. 

But  the  truth  seems  to  be,  that  every  paper  to  which  ft  will  re-  £very  papcif 
fers  must  be  incorporated  originally  with  the  will  itself,  if  real  ^  which  a 
property  is  to  be  aifected  by  it,  or  it  can  avail  nothing,  unless  it  tested,  re-" 
is  itself  executed  according  to  the  statute  of  frauds.  And  further^  f«"»  i/  it 
the  rule  is,  that  an  instrument  properly  attested,  to  incorporate  disposition 
into  itself  another  Instrument,  not  attested,  must  describe  it  so  as  °*'  ^^^  V^* 
to  manifestdistinctlywhat  the  paper  is  that  is  meant  to  be  incor-  efie^ualasa 

poratedin  such  way  that  the  court  can  be  under  no  mistake.(0  ^^^^nenta- 

ry    paper 
Therefore,  it  did  not  appear  to  the  court,  in  Habergham  v*  Vin-  must  either 

cent,  that  the  second  instrument,  although  testamentary  in  its  na-  ^J"^^-'^'^' 

ture^  could  be  incorporated  into  the  will;  wbiclv^ferred  to  no-  ly  iAto  the 

thing  actually  in  existence,  but  to  an  iniendon  Aiercly  ;  and  it  ^*»  ^a^ 

has  been  sufficiently  siiown,  that  the  will  could  create  no  power  cording  to 

with  a  special  mode  of  execution.    In  that  case,  Mr.  Justice  Wil-**     ,  ■**\**^®  > 
^   ^  .  ,  •  and  such  pa- 

son  said,  that  he  believed  it  to  be  true,  and  he  bad  found  no  case  per,  to  be  so 

to  the  contrary,  that  if  a  testator  in  his  will  refers  expressly  to  mu^'^*^^* 

t  Sed  qii^r^  ft  ride  suftra.  33?.        fi)  Smart  v.  Prujean,  6  Ver.  jtin.  565.   JJJJ^^Jj  '^^' 

o  o  '       » 
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described  by  any  pat)er  already  tvritten^  and^has  so  described  it  that  there  cai> 
*^^  ^^^*  be  no  doubt  of  the  identity)  and  the  will  w  executed  in  the  pre* 
between  a  *ence  of  three  witnesses,  such  paper  makes  part  of  the  will,  whe» 
reference  to  ^her  e;i^ecuted  or  not ;  and  by  such  reference  he  *does  the  same  as 
^  ally  ^ Vxiftt'  '^  ^  1^  actually  incorporated  it.  Because  wcnxis  of  felation  ha^e 
6nce  iBt  the  ,|^  stronger  operation  than  i^iy  other.  But  the  dificrence  between 
erne  intended  that  casei  and  the  relation  to  a  future  intention,  is  striking :  in  the 
to  be  writ-  |;9rmer,  said  the  judge,  there  is  a  precise  intention  at  the  time  of 
making  the  will  ;  for  the  paper  'makes  out  the  intention  at  the 
time  ;  hut  when  a  man  declares  he  will,  in  some  future  p6m>er,  do 
Bometluiig,  he  says,  he  will  make  a  will  as  &r  as  his  intention  is; 
then  known  to  himself^  but  he  will  take  time  to  consider  what  he 
will  do  in  future. 

With  respect,  however,  to  the  copyhold  estate,(123)  mentioned 


•[340] 
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to  have  been  the  subject  ^of  the  dispositions  in  the  *case  above 


Mti  exposi-       (^^)  ^^  ^he  second  instrument  was  allowed  to  hare  an  operation  in 
tfon  of  the     respect  to  the  copyholds^  as  a  eodidl  to  the  will,  it  became  necessary  to 
grounds  of    ^Qngjd^r  of  the  proper  construction- of  tlic  limitations,  and  of  the  conse- 
M  to  the  ef-  <l^ence  arising  froih  the  expiration  of  ^e  preceding  estates  before  the 
feet  of  the  11-  KMiitatiotv  to  Ihe  heirs  of  the  sarviving  tnistlBe  could  take  effect.  It  may 
S^  ui^^lf  "*  '**'*  *^  student  soixie  tiouble  in  exploring  his  way  through  tfacjntri- 
«C  Vln^nt.      *^^^  PAS^MS^''  '^^  amidst  the  multiplied  objects  presented  to  hjsview, 
in  the.  vexy  complex,  yet,  if  well  understood^  most  instructive  case  of 
Habergham  v.  Vincent,  if  I  add  in  this  note  some  exposition  of  the 
^^unds  on  which  the  court  determined  in  fuvour  of  the  heir  of  the  sur- 
▼iving  trustee,  in  respect  to  the  copyhold  part  of  the  testator's  prcfperty. 
For  this  purpose,  I  shall' lecai  his  attention,  to  the  terms  of  the  pakicitk 
^^lar  dipositions  contained' in  the  will  of  1759,  and  the  succeeding  instni- 
ment,  or  the  testamentary  paper,  wliith  may,  to  our  present  purposei. 
(being  now  concerned  only  with  the  copyholds)  be  oonsidered  as  a  co- 
dicil sufficiently  executed.    The  testator  devised  copyhold  estates  to 
^  five  persons,  by  name,  and  the  survivors  and  survivor  of  them,  and  the 

heirfe  of  the  survivor  upon  trust,  upon  the  marriage  or  iftikjorHy  of  his 
grand-daughter,  to^  convey  to  her  an  estate  for  life,  remainders  to  tnts- 
t^s  to  preserye  contingent  remainders,  reifiainde^  to  her  first  and  other 
sons  in  tail- male,  remaiBdersts  her  daughtem  in  tail-general^,  remainder 
to  such  person  or  persons,  for  such  estate  and  estates,  and  subject 
and  liable  to  such  charges,  provisoes^  and  conditions,  as  he  should  by 
ai^  deed  or  instrument,  in  writing,  to  be  executed  by  him,  and  to  be 
t  attested  by  two  or  more  credible  witnesses,  direct',  limit,  and  appoint, 
.  Slid  to  no  other  putpose.  The  will  was  duly  eltecutedand  attested.  By  a 
dated  the  following  dj^vthe  testator  ilirecte<i  that  his  trvsfeeoi 
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considered,  it  was  held  quite  clear,  by  theChanceHor  and  Judges, 

vpon  the  doctrine  a  little  before  stated,  *that,  as  the  deed  poll     *  [  342  ]  . 

W-as  capable  of  being  regarded  as  ajtestameatary  paper,  it  was 


should,  imniediately  afWr  the  death  of  his  grand-daughter^  and  failure 
of  her  issue,  convey  all'  the  said  estate  to  the  finit  son  of  Richard  Hill^ 
and  his  heirs  mal*;  then  to  the  second  and  qther  sorts  of  Richard  HiU> 
in  tail-male ;  then  to  the  daughters  of  Richard  Hill,  in  tail-general ;  and 
in  default  of  such  issue,  to  tiie  right  heirs  of  the  survivor  of  his  trustees^ 
his  heirs  and  assigns  forever.  The  testator  died,  and  lefl  Richard  Hill, 
bis  so'n  and  heir  at  la^,  his  grand-daughter,  and  all  his  trustees  surviv- 
ing. The  grand-daughter  married  ;  but  ^  conveyaace  of  these  estates 
was  ever  made  ;  at  her  marriage,  several  of  the  trustees  were  living- 
She  <Uedsoon  after  her  marriage,  and  then  twoOf  her'rustees  were  liv- 
ing. Her  fathei^  lUohard  Hill,  survivted  her,  and  at  his  death  only  one 
trustee  was  living. 

To  comprehend  the  grounds  of  the  determination  in  favour  of  the 
ultimate  limitation  in  the  codicil^  four  points  require  to  be  well  .under- 
stood. And  first,  we  are  to  observe,  that  the  court,  in  holding  that  limi- 
tation to  be  a  contingent  remainder,  and  not  an  executory  devise,  im- 
plicitly held  that  the  will  and  codi(cil,  by  their  mutual  reference,  be- 
came so  connected,  that  the  limitations  proceeded  throughout  in  a  con- 
aecutire  and  uninterrupted  series,  the  estactes  limited  by  the  codicil  be- 
ing regarded  not  as  independently  ci^eated,  but  as  linked  into  the  chain^ 
if  I  may  so  express  myself,  of  the  trusts  originated  by  the  will.  But,  se- 
condly, as  the  remainder  was  ccHitingent,  was  ft  destroyed  by  tlie  expi- 
ration  of  the  prior  Tested  estates,  before  it  could  come  into  U9t  ?  Of 
this  there  cookL  be  i\o  doubt,  if  the  lands  had  hten/reekoid,  and  the  es- 
tate legal  instead  of  equitable*  It  was  surmised,  however,  tltat  the  free* 
hold  in  the  lord  would  support  a  contingent  remainder  of  copyhold 
estate.  But  this  ground  was  defeated  by  referring  to  the  distinction  in 
l.ane  v.  Pannd,  1  RolL  238,  317,  438,  the  doctrine  of  which  case  in  this 
vesp«ct  was  confirmed  by  Chief  Baron  Gilbert,  in  his  book  on  Tenui*es, 
p.  265-6-7,  wherein  it  was  established,  that  though  the  lord's  estate  will 
preserve  a  contingent  remainder,  so  as  to  prevent  the  destruction  of  it 
by  the  tenant  for  life  by  the  forfeiture  or  destruction  of  his  own  prece« 
llent  estate,  it  will  not  support  it,  where  the  contingent  remainder  does 
^Qjt  come  in  eete  tSh  after  the  precedent  estate  is  expired  by  fluxion  of 
time.  The  copyhold  was,  therefore,  in  oo  better  predicament  in  thif 
fespect  than  if  it  had  been  freehold.  • 

But  then  the  case  was  open  to  a  third  consideration  ;  for  as  being 
tiiiat  of  an  executory  trust,  and  direction  to  convey,  the  discretionary  juris- 
diction of  the  court  seemed  to  attac|i  upon  it,  which  distinguished  it 
from  the  case  of  an  executed  series  of  trusts,  which  ntiist  be  governed  by 
r^s  of  strict  malogy  to  th<B  doctrine  which  ipovenfs  the  same  estatps  a| 
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eufiicient  to  pass  the  copyholds^  and  I'*apfirehend  it  follows,  from 

the  principles  of  the  reasoning  just  produced)  that  as  a  testameo- 

t  [  344  ]      tary  paper  it  must  have  operated  fas  a  codicil;  for  it  could  neither 


|aw.    If  the  conveyance  had  been  made  by  the  trustees,  under  the  di- 
rection of  a  court  of  equity,  on  the  marriage  of  the  grand-daughter, 
which  was  the  time  it  ought  to  have  been  made,  in  conformity  to  the 
will,  there  would  have  been  no  difficulty  in  giving  effect  to  all  the  limi- 
tations in  both  instruments.    They  might  have  conveyed  to  the  g^and^ 
daughter  for  life,  then  to  trustees  to  preserve  contingent  remainders, 
remainder  to  her  first  and  other  sons,  in  tail-male  ;  remainder  to  her 
daughters,  in  tail-general  ,*  remainder  to  herself,  in  tail-general,  (to  let 
'in  the  daughters  of  her  sons)  then  to  truttee*  to  preserve  contingent  re- 
mainder*, (which  was  tlic  estate  wanted  fur  tlie  support  of  the  contin- 
gent eifta^es,  limited  by  what  we  now  call  the  codicil)  then  to  tlie  sons 
and  daughters  of  the  son,  with  the  ultimate  remainder  to  the  heir  of  the 
surviving  tru9tee  (he  being  one  of  those  who  conveyed,  and  so  tlie  estate 
being  passed  out  of  him,  and  therefore  capable  of  being  limited  to  bis 
right  heir,  in  tlkc  form  of  a  use,  vid.  Hob.  30.)    iiut  having  omitted  to 
make  the  conveyance  then,  tltcy  might  still,   upon  the  death  of  the 
grand-daughter,   without  issue,  have  conveyed  first  to  the  heir  at  law 
of  the  testator,  and  his  heirs,  (for  to  him  would  belong  the  ti'ust  undis- 
posed of  in   the  interim,   until  a   son  should   be  born  to  Richard  Hill, 
then  living)  and  then  to  that  son.     All  the  ulterior  limitations   would 
then  be  remainders  ;  but  the  first  to  the  first  son  of  Richard  Hill,  a 
springing  use.    And  after  the  death  of  Richard  Hill,  without  issue,  still 
tlicrc  was  no  difficulty  in  conveying,  so  as  to  carry  into  effect  the  inten^ 
tion  of  the  testator,  for  the  true  way  then  to  execute  the  will,  would 
be  to  limit  the  uses  of  the  surrender  to  the  heir  of  the  testator,  and 
his  heirs,  during  the  life  of  the  trustee,  Vfith  remainder  to  the  heir  of  the 
trustee. 

But  if  the  case  be  considered  as  dcf)ending  upon  the  limitation  in 
trust,  and  the  support  of  the  legal  estate  left,  in  the  trustees,  witliout 
resort  being  had  to  the  particulai*  consideration  under  which  these  exe- 
cutorj  trusts,  dii'ecting  conveyances  to  be  made,  come,  in  the  courts  of 
equity,  a  fourth  point  engages  our  attention.  We  are  then  to  apply  to 
the  case  the  support  afforded  to  it  by  the  rule  faid  down  in  the  Bishop 
of  Cloyne  V.  Young,  2  Vez.  91,  and  many  other  cas^s,  which  ha\'e  de- 
cided, that  if  there  are  trustees  Co  any  purpose,  they  are  so  through- 
out, unless  it  be  expressly  directed  otherwise.  In  the  case  we  are 
considering,  Mr.  Justice  BuUer  took  notice  '*  that  in  Hopkins  v.  Hop- 
kins, as  reported  in  Forrester,  it  seemed  as  if  Lord  Talbot  ^thought, 
that  there  was  no  difference,  between  a  contingent  remainder  of  a  trust* 
and  a  legal  estate  ;  but  that  the  report  was  by  no  means  accumt^  :  nor 
lyas  such  an  opinion  given.  The  point  was  made  in  the  argument,  find 
Lord  Talbot  states  it  in-  this  way  :  <<  It  was  said  at  the  bar,  that  as 
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be.  incorporated  into  the  wiil  as  an  original  part  of  it^  or  operate 
by  virtue  of  the  power  affected  to  be  reserved  by  the  will. 

We<»bserve,  tbat  in  the  above-mentioned  case  of  Habergham 
V,  Vincent,  (which  is  not  yet  exhausted)  the  counsel  for  the  sur^ 
viving  trustee  endeavoured  to  maintain  the  competency  of  the 
testator,  by  a  will  executed  according  to  the  statute,  to  reserve  a 
power  of  future  disposition  of  land  by  an  instrument  not  perfect- 
ed as  the  statute  directs,  by  analogy  to  the  case  of  a  general 
charge  of  legacies  on  lands  by  a  will  duly  executed,  whereby  it 
has  been  held,(A')  tbat  a  testator  enables  himself  to  charge  the 
land  with  any  number  of  additional^  legacies,  by  a  subsequent  in- 
strument not  attested  so  as  to  pass  lands.  This,  indeed,  seems 
to  be  established  doctrine  with  respect  to  legacies,  which  ,JLord 
Hardwicke  said,  was  attended  with  no  greater  inconvenieBce  than 
arose  from  a  man's  charging  his  lands  by  will  with  the  payment 

(i)  Vid.  Masters  v.  Masters,  1  P.  Wms.  423  ;  and  Brudenell  v.  Bough- 
ton,  2  Alk.  274. 


By  a  will  du« 
ly  executed, 
charging 
land  general' 
ly  with  lega- 
cies, a  testa- 
tor   enables 
himselftolay 
any  number 
of  additional 
legadet    on 
the  land,  by  a 
subsequent 
testamenta- 
rydis]K)sition 
unexeaocd^ 


\      ' 


there  are  limitations  of  a  trust,  they  will  be  good,  though  not  to  be 
looked  \ipon  as  executory  devises,  but  as  contingent  retnainders  ;  be- 
cause the  whole  legal  estate  is  in  the  trustee.*'    "  That  was,*'  said  Mr. 
Justice  Biiller,  "  m  1734.     In  1735,  Chapman  «.  Blisset,  (Foir.  145.) 
came  before  him,  and  then  he  first  considered  it,  as  it  was  in  faet^  aa 
executory  devise.    Then  be  considered  how  it  would  stand.  If  a  con- 
tingent cemaind^r  ;  and  upon  that  point  he  declared,  that  even  if  it 
were  so,  yet  being  a  tnut  estate,  it  would  be  good,  and  would  not  fail* 
%a  it  would  if  a  legcd  estate.     The  opinion  was  extrajudicial,  as  it  was 
an  executory  devise  :  but  coupling  what  passed  in  those  two  years,  it 
was  a  material  authority  :  for  it  must  be  presumed,  that  after  Lord 
Talbot  had  declined  to  give  an  opinion  upon  that  point,  in   Hopkins  v. 
Hopkins,  he  must  have  well  considered  it,  before  he  delivered  so  clear 
an  opinion  upon  it  a  year  afterwards.     After  this,  Hopkins  v.  Hopkins 
came  on  again  before  Lord  Hardwicke,  who  gave  a  direct  opinion  upon 
the  point ;    he  said  the  g^und  upon  which  the  comm6n  law  went  in 
making  void  contingent  remainders,  did  not  hold  in  the  case  of  trusts  ; 
and  the  court  has  alwavs  considered  the  act  of  the  tenant  for  life,  where 
he  could,  in  the  case  of  a  leg^  estate,  bar  the  remainder,  as  a  wrong, 
and  made  a  distinction  between  a  legal  estate  and  a  trust" 

After  the  judges  had  left  the  court,  the  Lord  Chancellor  observed, 
that  the  report  of  the  case  of  Hopkins  v.  Hopkins,  in  Atkyns,  was 
g^ssly  ineorrect ;  and  his  Lordship  offered  to  any  gentleman  at  the 
l?ar,  a  note  of  that  case,  corrected  by  Lord  Hardwicke  himself 
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of  his  deb^  which,  doubtless,  would  extend  to  all  the  debts  con«' 
tracted  during  bis  life.  It  was  iusisted  on  the  same  side^  that  an 
equal  victory  over  the  statute  might  be^  obtained  by  this  privilege 
of  chargthg  lands  with  legacies  or  debts  to  any  extent  by  an  un- 
solemn will,  provided  the  land  has  been  generally  charged  by  a 
previous  attested  will,  as  was  possible  to  be  gamed  through  the 
medium  of  this  powei:  of  appointing,  reserved  *by  a  will ;  for, 
as  to  debts,  it  was  said,  that  by  a^boiid,  creatbg  a  voluntary  debt, 
a  testator  might  circuitoualy  dispose  of  the  whole  val)ie  of  his 
estate  ;  so,  likewise,  after  having  gener^y  charged  legacies 
upon  his  estate  by  an  attested  will,  he  might  devise  awj»y  the 
whole  of  his  property  by  any  testamentary  paper,  by  creating  a 
charge  equal  to  its  value. 

But  a  coovbicing  reply  to  thb  reasoning  was  contained  id  the 
between  the  opinion  of  the  Lord  Chancellor,  who  put  very  pointedly  the  dis- 

CASe   Of  8UO*     ... 

sequent  leg:  tmction  between  a  will  incomplete,  by  reason  of  the  direct  power  ^ 

f®'*"  ^^*rS"  ^  dispOMtion  affected  to  be  acquired  by  spedal  reservation,  vnth  an 

by  TiTtue  of  a  exemption  from  the  requisites  of  the  statute,  an^i  a  general  chargr 

former    will  j^g  q^-  j|jg  lands  with  legacies  uncertain  in  their  extent  at  the  time^ 

them   gene-  and  which,*  when  a&erwards  bequeathed,  would  not  operate  by 

'  Url^'^'^^th^  virtue  of  a  collateral  jwwer,  but  as  determining  the  extent  of 

reservation     what  was  already  in  potential  existence.     His  Lordship  said, 

^ttur    tmer  **  ***^^  **  ^**  supposed  to  be  Sit  Joseph  Jekyll's  opinion  in  Mas? 

^dhpMition,  tersv.  J^^crs,  that  it  might  be  supported  as  a  power,  reserved 

to  the  testator,  to  increase  the  charge  by  a  future  act.     That 

could  not  be  tbe  ground  of  his  opiniaD.    There  was  a  manifesi 

.  incongruity  "in  the  supposition  of  ^  power,  reserved  by  a  man's 

own  will,  which  cannot  begin  to  operate  till  all  power  in  him 

ceases.     The  observation  made  by  Mr.  Justice  Wilson  was  unan* 

swerable,  that  it  is  not  a  personal  privilege  ;   and  that  no  man 

can  reserve  a  power  to  act  against  the  forms  which  the  law  has 

imposed.    Therefore,  if  it  were  to  pass  by  a  testamentary  act» 

such  act  must  have  all  tJie  requiate  scrfenmities  the  law  has  di^ 

rected.    But  in  a  correct  M  S.  note  in  his  Lordship's  possession, 

.  Lord  Hardwicke  had  stated  the  ground  to  he  thelmalogy  to  the 

fase  of  debts ;  which  was  the  ground  of  the  determination.p-*» 

His  Lordship  added,  that  the  cases  to  which  he  had  alluded, 

Vfere  none  of  them  canes  of  a  primary,  substantive,  independent 

^     <:harge  upon  the  real  estate,  but  a  .charge  upoi^  it  in  aid  of  the 

personal,  which  was  primarily  chaq^    Such  a  cbargti  wli€» 
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thcT  far  debts  or  legftdes,  was  ncccMaiily  uacertafai  in  ^extent ; 

oM  merety  because  the  testator  could  oot  asceitatn  what  might 

be  *the  amount  of  his  future  engageosents,  bat  because  the     •  [  346  ) 

amount  of  the  peraon^l  estate  was  fluctuiitbg/' 

^  A  charge  for  legacies^  therefore,  las  Lordship  said,  must  be 
uncettain  as  to  its  extent ;  not  merely  because  the  testator  could 
not  ascertain  what  might  be  the  amoont  of  his  future  engage* 
meats,  but  because  the  amount  of  the  personal  estate  was  flue* 
tuating.  Whatever  affects  the  primary  fond,  Taries  the  amount 
of  the  charge.  Therefore,  though  given  by  a  will  duly  execu* 
ted,  they  are  revocable  by  a  will  not  so  executed  ;  for  the  chargo 
upon  the  land  was  only  for  the  deficiency  of  the  personal  to  an-  ^ 
swer  the  legacies.  If  the  legsciea  were  taken  awi^y,  the  lanA 
would  not  be  affected.  If  ttiey  wene  increased,  they  wookt 
affect  the  real  by  diminishing  the  personal,  which  It  was  in  the 
power  of  the  owner  to  do  all  his  life.  That  it  wasubfvioua,  there- 
fore, from  that  reasoning,  that  the  statute  of  frauds  did  not  affect 
the  qoestion  as  to  legacies,  because  it  did^not  prevent  a  man  frooa 
creating  by  wiH,  a  fluctuating  charge  upon  real  in  aid  of  personal 
property.  But  that,  said  his  Lordship,  oould  bear  no  «|yp&c|i* 
tion  to  a  devise  of  the  land  itself^  or  a  reserved  part  of  the  real 
not  disposed  of,  nois  as  he  conceived,  to  an  original  charge  upon 
the  land  ;  which  be  should  think  could  not  be  revoked  by  a  se- 
cond informal  will.  If  ever  smh  a  case  aroie,  it  would  be  an^ 
questioii.'* 

In  Brudeneil  v.  Boughton//}  so  ofteu  referred  to  in  tiic  a(bove 
case  of  Habergham  v.  Vincent,  the  doctrine  in  regard  to  lega-- 
eies  generally  charged  upon  land  by  a  fo^st  w31,  duly  executed^ 
and  increased,  diminished,  revoked,  or  modified  by  a  subsequent 
will 'not  so  executed,  appears  in  its  greatest  rxpanwdp,  and  with 
nanch  lucid  explanation  from  Lord  ChanceUor  Uaidwicke ;  from 
whovn  we  dearly  collect  the;following  distinctions  upon  the  sub^ 
ject.  Ifasumofmoneybegivetton.gfwi%and/^^  mwieJ^vU- 

tand,  such  axleviae  requires  asmuchthe  ademidties of  efteeution  edoutofland 
prescribed  by  •the  statute,  as  a  devise  of  the  hmd  itself;  1>e.  iL^  cq^! 
Cause  the  money -is  regarded  in  a  oourt  of  equity  UB/mrt  of  the  ^>  ^d  such 
land,  since  it  can  only  be  raised  by  sale  or  diqiositian  of  parti>f  wioSi^^'Sie* 
the  land,  and  this  is  considered  as  analogous  to  the  rule  of  law,  stfttute. 
Aat  a  devise  of  the  rents  and  profits  i»  a  devise  of  the  land  itself.       ^        ' 

(/)  2  Atk.  26r. 
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And  if  money  be  so  charged  upon  land  by  a  will  with  the  due 
/  solemnities,  a  subsequent  will  unattested  or  attested  by  one  or 

two  witnesses  only,  cannot  revoke  or  subtract  the  charge.     But 
where  land  is  generally  made  subject  to  legacies,  such  legacies 
are  nevertheless  to  be  considered  as  primarily  attaching  upon  the 
personal  estate^  so  that  if  there  are  personal  assets  sufficient,  the 
land  will  be  exempt,  for  it  is  only  a  collateral  security ;  and  by  a 
consequence  in  reasoning,  if  the '  will  be  nevoked  as  to  the  [>er- 
sonal,  the  object  of  the  collateral  security,  is  gonet  and  the  land 
remains  no  longer  charged.     The  legacies  given  by  the  first  will 
may  be  withdrawn  by  a  second,  unexecuted  according  to <^  the  sta- 
tute ;  and  by  such  second  will,  new  legacies  may  be  substituted  of 
a  different  amount  ;  or,  without  changing  or  modifying  the  lega 
^cies  first  given,  additional  ones  may  be  given  either  to  the  same 
or  different  per8ons.(m) 
A  direction      A  circumstance  principally  to  be  attended  to  in  considering 
hinds  forc*€r^^  ^^^  subject  of  these  cases,  is,  that  by  the  first  will  executed  to 
tain  purpoB-  pass  and  afifect  real  propelty  according  to  the  requiidtions  of  the 

so'ultrmate?^  *»t»t«^^'  ^^  ^^  **  effectually  made  an  auxiliary  and  collateral 
change  tlie  fund  to  the  personal  property  in  respect  of  legacies  :  to  this  inde- 
the  property  ^^^^  extent  it  becomes  a  pledge,  and  impressed  with  the  cha- 
as  that  the  racter  of  personal  estate.  But  it  is  to  be  observed,.,  that  if  a  will 
the^particu-  P^P^i'ly  Attested,  contains  a  direction  to  sell  real  estates^and  out 
lar  objeeta  of  the  produce  to  pay  legacies,  such  direction,  does  not  ao  stamp 
may  pass  by  ^^^^  character  of  personal  estate  upon  the  whoiey  or  operate  so 
an  unattcst-  complete  and  ultimate  a  conversion  of  the  land  into  personalty^  as 
that  the  surplus^  after  the  legacies  are  satisfied^  may  pass  by  an 
*  [  348  ]  unattested  codicil.  To  produce  this  effect,  the  testator  ought,  in 
absolute  con-  *  ^^  executed  and  attested  •so  as  to  pass  freehold  estate,  to 

version,  a      manifest  a  clear  intention  to  have  the  whole  actually  sold,  or  at 

clear    intcn» 

lion  oii^ht  to  least,  should  in  such  will  decidedly  show  that  he  contemplates  the 
be  demon-  surplus  as  personal  estate,  and  intends  to  bring  the-VfAo/r  within 
that  description  of  property.  To  this  limit  the  cases  cited  \fi 
Sheddon  r.  Goodiich,(ii)  seem  to  have  carried  and  confirmed  the 
doctrine.  What  is  not  abwdutely  converted  either  in  law  or  equi- 
ty, but  is  only  directed  to  be  sold  to  answer  a  particular  purpose, 
as  to  paytlegaciesvfor  which  the  testator  has  directed  certain  con- 
"veyances  to  be  made,  retains,  as  to  the  surplus,  its  character  of 

(m)  Vid.  Hannis  v.  Packer,  Ambl.  556. 
(n)  8  Vez.  jun.,481  j  and  see  Ripley  v,  Waterworth,  T  Vez.  jun.  425. 
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real  estate,  for  the  particular  purpose  to  which  the  produce  i* 
destined,  this  conversion  into  persotial  estate  may  take  place,  but 
.  as  between  the  personal  and  real  representatives  it  remains  real. 
It  is  upon  ^his  principle,  I  humbly  conceive^  that  if  the  object 
for  which  the  conversion  was  to  be  made,  does  not  come  into  ex- 
istence, and  thus  no  reason  aiises  for  any  conversion  to  answer  ^ 
the  purposes  of  the  will,  the  estate  descendsy  in  tl^  view  of  a 
court  of,  equity,  a«  realj  to  the  heir  at  law."*  This  being,  as  I  ap- 
prehend it  wiH  appear  from  the  cases  to  be,  the  doctrine  on  this 
delicate  subject  in  a  court  of  equity,  it  follows,  that  if^  after  di- 
recting an  estate  to  be  sold  for  the  payment  of  fmrtieuiar  legacies 
by  a  will  duly  executed  and  attested,  the  testator  might,  by  ab 
unattested  codicil,  dispose  of  the  suiplus  of  his  property,  either 
the  consistency  of  tlie  courts  of  equity,  which  to  other  purposed 
have  considered  such  surplus  as  real,  or  the  positive  rcstiictions 
of  the  legislature,  would  be  violated.  If,  therefore^  an  estate 
were  directed  to  be  sold,  and  all  the  debts  and  legacies  generally 
to  be  paid  out  of  the  produce,  it  seems  clear  that  this  would 
amount  only  to  that  tort  of  general  charge  Which  has  been  so 
much  above  considered  ;  and,  though  pecuniary  legacies  gene- 
rally  given  by  an  ^unattested  codicil  would,  it  should  seem,  ac- 
cording to  the  above  principles,  attach  as  charges  secondarily  up- 
on the  land,  yet  the  surplus  could  not  eo  nondne^)c  disposed  of 
by  si)ch  unsolemn  instrument. 

*But  if  a  testator,  by  a  will  duly  executed  to  pass  lands)  directs    *  [  ^49  ] 
the  whole  of  his  reai  and  fierwnai  estate  to  be  sold,  and  but  of  Jtor  ghows' 
the  produce  thereof  cert^n  legacies  to  be  paid,  and  then  by  an  both  the  ren/ 
unattested  codicil  in  terms  revokes  his  will,  which  revocation,  ^l^tetcTbe 
from  the  want  of  solemnity,  can  only  operate  upon  the  previous  equ&Uyinhis 
dispo^tions  of  the  personal  estate,  a  very  nice  and  curious  ques-  ^^^  as  the 
^n  may  arise,  whether  the  legacies  are  to  be  considered  Sk  funds  out  of 

ivhich  the 

gone  by  the  partial  failure  of  the  fund,  or  as  remaining  charged  legacies  are 
on  the  real  estate.     In  tl^e  above  cited  case  of  Sfavddon  v.  Good-  ^  he  satisft- 
rich,  this  was  one  of  the  points,  and  one  on  which  the  present  tion  effectual 
Chancellor  expressed  a  painful  degree  of  difficulty  and  doubt,  ••totheper- 
I  will  endeavour  to  compress  in  a  few  words  what  appears  to  insufficient 

ii^e  to  be  the  nthBtance  of  the  distinction  propounded  at  large  "  to  the  ml 

fop  wsnt  ox 
by  his  Lordship.     Where  a  testator,  in  general  terms,  subjects  being  attest* 

his  real  estate  to  his  general  legacies,  or  charges  his  legacies  f? tlT^rtf*"^ 
generally  upon  his  real  and  personal  property^  inasmuch  as  tMttt  win. 
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the  primary  and  direct  source  from  which  the  legacies  are  to 
come,  will  be  the  ftermmat  estate,  the  land  being  regarded  in 
equity  z&  only  aeamdarily  and  eventually  charged  as  a  collateral 
security  to  the  personal  estate,  if  the  principal  fund  is  afterwards 
withdrawn,  the  rule  of  accesaorium  9egmtur  firinciftale  seems 
to  apply ;  and  as  the  land  was  charged  only  to  help  the  defi- 
ciency of  the  personal,  this  latter  fund  being  radically  vjithdravmy 
and  not  failing  through  irui^gMencyj  the  testator  must  be  pre- 
sumed in  law  to  have  altered  his  will  as  to  the  legacies.  But 
where  a  testator  shows  an  kitention  to  bring  the  real  and  per- 
sonal estates  into  one  fund,  by  directing  a  sale  of  both,  and  the 
legacies  to  be  paid  out  of  the  produce,  'he  seems  to  have  both 
fends  egualiy  in  contemplation,  and  not,  as  in  the  other  caae^ 
(according  to  the  construction  the  law  puts  upon  the  intention) 
to  mean  primarily  and  originally  a  mere  persona]  ^f^  to  be 
assisted  out  of  the  real  property  if  the  personal  fails.  The  dis- 
tincdon  runs  into  great  subtlety,  but  is  there  any  distinction  letf 
subtle  that  will  reconcile  the  authorities  ? 

It  seems  that  the  eflfeot  of  the  statute  is  to  prevent  the  ooort 
from  weing  the  intention  of  the  testator  to  dispose  of  *the  real 
estate,  (134)  if^  in  truth,  he  has  not  done  it  with  the  solemnities 
enjoined  by  the  statute ;  for  in  Sheddon  v,  Goodrich,  the  codicil 
declared  an  intention  to  mske  a  new  dispodtion  of  the  real  as 
well  as  the  personal ;  but  as  it  could  only  have  the  effect,  for 
want  of  execution,  of  revoking  the  charge  of  the  personal, 
the-  land  was  construed,  notwithstanding  the  contrary  intention 
expressed,  to  remain  onerated,  upon  the  principle  of  the  dis- 
tinction above  attempted  to  be  stated,  between  the  case  where 
legacies  ave  charged  upon  a  mixed  fund,  and  where  they  are 
Wholly  issuable  out  of  the  personal  in  the  first  place,  the  real 
^ing  meant  only  to  come  in  aid  as  a  supplemental  and  aecon- 


(124)  Thus  in  Buckeridge  v.  Ingram,  2  Vez.  jun.  652»  the  Master 
of  the  Rolls  (the  late  Lord  Alvanley)  observed,  *'  that  he  could  not  read 
the  Villi  without  the  word  '  real'  in  it ;  but  he  could  toy,  for  the  statute 
enabled  him,  and  he  was  bound  to  say,  that  if  a  man,  by  a  will  unat- 
tested, gives  both  real  and  personal  estate,  he  never  meant  to  give  the  real 
at  all.'*  In  Sheddon  v.  Goodrich,  the  present  Chanceflor  noticed  the 
accuracy  with  which  Lord  Alvanley  expressed  himself  as  to  that  point. 
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ilaiy  resource.    And  thb  a  testator  inll  be  constnied  to  raeaiH 
unless  he  plainly  expresses  or  indicates  a  contrary  intention.(Q) 

In  the  case,  bowever^  of  Buckeiidge  v.  logramy  {p)  where  a 
testator,  by  a  will  duly  executed^  gave  an  annuity  to  bis  daughter* 
charged  on  all  his  estates,  both  real  and  personal,  and  by  codicili 
not  attested,  gave  his  real  and  personal  estate  to  his  mother  for 
life,  the  personal  estate  only  was  held  by  this  new  disposition 
to  be  discharged  from  the  annuity,  or,  in  other  words,  the  an- 
nuity was  revoked  as  to  the  personal  estate,  but  remained  a 
charge  upon  the  real ;  and  the  present  Chancellor  seems  to  have 
approved  of  that- judgment  \{q)  who  says  that  ^  Lord  Alvanley, 
as  he  understood  upon  conversing  with  *himf  proceeded  upon  *[  351  ] 
this,  that  it  was  not  the  case  of  a  legacy  given,  as  in  Brudenell 
V,  fioughton,  and  that  legacy  altered,  mdbified,  or  extinguished 
by  a  subsequent  testamentary  paper;  but  a  charge  created  u^xm 
two  funds ;  and  the  testator,  by  a  subsequent  paper,  withdreWf 
not  the  gift  of  the  thing,  but  one  of  the  funds,  which  by  the 
former  paper  was  made  liable  to  the  payment  of  that  charge, 
still  leaving  a  subsisting  demand  ;  for,  beiQg  given  out  of  the  ' 

real  as  well  as  the  personal  estate,  the  gift:  out  of  the  real  re* 
mained,  though  that  out  of  the  personal  was  gone ;  not  because 
the  thing  given  was'  destroyed,  but  the  fund  out  of  which  it 
was  given/'  If  the  presumption  of  adding  any  thing  to  his  Lordr 
ship's  remarks  on  the  point  in. Buckeiidge  v. .Ingram,  may  be 
excused,  it  might  be  suggested,  that  the  pawer  qf  dUtre—  ac<' 
companying  the  annuity  in  that  case,  seemed  to  mark  theiieai 
property  as  an  original  fimd  in  the  testator^s  contempktion  for 
producing  the  annuity. 

In  the  early  case  of  Hyde  v.  Hyde,(r)  which  appears  to  have  Devise  of  a 

been  the  first  case  upon  this  subject.  Lord  Chancellor  Cowper  f^"^  ^^^  of 
.  .......  ,j.  landmuatbe 

observed,  that  these  legacies  charged  upon  land  by  an  unat*  by  will,  at- 
tested codicil,  were  not  devis^  wi  of  the  land  like  rent,  but  ^^^^  hy 
were,  only  secured  by  land,  which  before  was  well  devised,  neues. 
And  the  same  Chancellor  clearly  held,  that  a^  rent  out  of  free- 
hold would  not  pass  but  by  a  will  attested  by  three  witnesses* 
So  Mr.  Justice  Buller(«}  put  the  case  as  to  rents  strongly  thuSf 
^  It  is  clear  upon  the  statute,  that  a  rent  cannot  pass  without 

Xo)  Vide  Ancaster  v.  Mayer,  1  Bro.  C.  R.  454.  et  Mupra^  73,  74.  (/»)  3 
ycE.  jun.  652.  (^)  8  Vez.  5Q0.  (r)  1  Eq.  Abr.  409.  (*)  2  Vez.  jun.  232. 


951 


Execution  of  ffUk. 


BOOK  If 


♦  [S53] 
.  Same  doc- 
trine as  to 
tolls,  naviga- 
tion  shares, 
commons, 
profits  of  a 
stallage, 
petty  cus- 
toms, mar- 
ket, fair,    . 
piscary. 


pharitable 
uses  are 
within  the 
statute  of 
frauds. 


three  witnesses ;  for  the  statute  says,  ^  hnd*  and  tenementk^*  and 
a  rent  b  a  tenement ;  and  if  a  tenement  could  pass  without  wit- 
nesses,  it  would  be  in  direct  opposition  to  the  act."  Whatever 
comes  properly  within  the  description  of  a  teneinentf  or  to  use 
the  words  of  the  Master  of  the  Rolls  in  Buckeridge  v.i  In- 
gtamyC/)  whetiever  a  perpetual  inheritance  is  granted,  which 
arises  out  of  lands,  or  is  in  any  degree  connected  with,  or,  as 
it  is  emphatically  expressed  by  *LordCoke,  exercisable  within  it, 
it  b  that  sort  of  property  which  the  law  denominates  real,  and 
cannot  pass  without  three  wimesses.'^  It  seems  not  to  be  doubted, 
therefore,  but  that  tolls,(u)  where  they  are  not  for  terms  of  years 
only,  navigation  8hares,(j:)  commons,  the  profits  of  a  stallage^ 
petty  customs,(y}  market,  feir,  or  piscary,  which  are  the  sub- 
jects of  dower,(z)  are  within  the  Clauses  respecting  the  ex-r 
ecution  and  revocation  of  wills.  But  in  Stafibrd  v.  BuckJey,(a) 
Lord  Hardwicke  held' an  annuity  in  fee,  granted  out  of  the  4  1-3 
per  cent  duties,  upon  goods  exported  from  the  West-Indies,  to 
be  a  peruonal  hereditament ;  and  in  Lady  Holdemess  v,  the  Mar- 
quis of  Carmarthen9(6)  it  was  held  by  Lord  Thurlow,  that  an 
annuity  charged  upon  the  post-office,  till  a  sum  to  be  laid  out  in 
land  should  be  paid,  was  a  personal  annuity ;  and  the  inference 
is,  that  such  property  may  be  passed  by  a  will  not  attested  b7 
three  witnesses.  > 

Between  the  sfotute  29  Charles  the  Second,  c.  3.  and  the 
statute  of  9  George  the  Second,  c.  36.  when  the  stat.  43  Efic. 
c.  4.  called  the  Statute  of  Charitable  Uses,  was  in  force  as  to 
wilk,  it  w^  sometimes  a  question,  whether  a  devise  to  a  charity» 
or  charitable  uses  of  real  estate,  unattested  by  three  wimesses, 
and  therefore  void  under  that  statute,  could  yet  operate  as  ai^ 
appcHntment  under  the  statute  of  Elisabeth.  Thus,  in  the  At* 
tomey-General  v.  Barnes  et  Ux^e)  the  Attorney-General,  at 
the,  relation  of  Sidney  College,  Cambridge,  set  forth,  that  on^ 
Dr.  Johnson,  a  member  of  that  College,  by  will  in  writing,  de- 
vised hb  land  to  the  College  to  maintain  two  scholars,  to  aug- 
ment vicarages,  tp  buy  presentations,  and  to  maintain  widows ; 

r 

(ty  2  Vez.  Jan.  663 — 4.  («)  2  Blackst  Com.  20.  (jc)  Drybutter  «. 
BartlM^omeWy  3  P.  Wms.  127.  Buckeridge  v.  Ingram,  2  Vez.  jun.  652. 
(^)  Mayor  of  Yarmouth  v.  £aton,  3  Burr.  1402.  Negus  %.  Coulter, 
Ambl  367.  («)  Co.  Litt  19,  20,  tufira  127.  (a)  2  Ve*.  17Q.  (A) 
4  Bro.  C.  R.  377.    (c)  2  Vem.  597. 
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to  which  xHll  there  was  no  witness ;  and  the  great  quesdon  was, 
whether  admitting  it  to  be  void  as  a  will,  it  could  be  good  as  an 
appointment.  Lord  Keeper  *Somers  took  time  to  consider,  and  *  [  353  ] 
afterwards  adjudged  that  the  testator  intended  to  dispose  by  will, 
and  that  being  void  as  a  will,  it  could  not  operate  as  an  appoint- 
ment. But  in  Griffith  Flood's  case,  which  was  on  an  analogous  •  ^ 
question  in  respect  to  the  statute  of  wills,  a  different  opinion 
was  entertained  by  Lord  Hobart  and  the  then  Chief  Baron,  upon 
a  reference  to  them  from  the  court  of  wards ;  which  case  Avaa 
shortly  thus :  G.  F.  Doctor  of  Law,  being  seised  of  lands  in  fee, 
in  1571,  devised  the  same  to  his  wife  for  her  Ufe,  and  afterwards 
to  Jane,  his  dau|^htery  for  her  life,  and  after  those  lives  ended, 
to  the  principal,  fellows,  and  scholars  of  Jesus  College,  Oxford, 
and. their  successors,  to  6nd  a  scholar  of  his  blood  ftt>m  time 
to  time,  and  died.  The  lives  ended,  and  B.  L.  Iu;ir  of  the  tes« 
tator,  being  the  Kii^s  ward,  entered ;  and,  upon  a  case  made 

m 

by  the  Court  of  Wards,  and  by  order  of  the  court,  brought  to 
Lord  Hobart  and  the  Chief  Baron,  they  resolved  that  the  de* 
vise  was  void  in  law,  because  the  statute  of  wills  did  not  allow 
devices  to  corporations  in  Mortmain.  But  yet,  they  clearly  held 
it  to  be  within  the  statute  43  £1.  of  charitable  uses,  under  the 
^ords  of  that  statute  <  limited  and  oppxanted^  and  accordingly  it 
was  adjudged,  that  the  College  should  enjoy  the  land  against  the 
ward  and  his  heirs.(</)  Collisoo's  ca8e,(r)  determined  about  the  , 
same  time,  was  to  the  same  effect. 

As  there  was  an  exception  out  of  the  statute  of  wilb  of  devises 
in  mortmain  to  corporations,  it  should  seem  that  these  disposi- 
tions of  land  are  left  by  that  statute  in  their  original  state  of  dis- 
ability. The  43d  Elizabeth,  gives  efficacy  to  appointments  to 
charitable  uses,  and  for  the  benefit  of  the  universities ;  and  I  have 
never  been  able  to  conceive  how  this  enabling  act  can  be  constru- 
ed to  operate  as  a  repeal,  as  to  charitable  uses,  of  the  former  sta- 
tute of  the  *  32d  of  Henry  the  Eighth :  it  only  gives  a  power, 
which  never  had  before  *existedX125)  and  which  the  statute  of    •[354^ 

(^)  Hob.  136.  (0  Id.  ibid. 


(125)  By  the  civil,  and  more  particularly  by  the  canon  law,  certain 
preferences  and  indulgences  were  allowed  to  the  testaments  a</ ^*a« 
cautat  i  but  it  does  no^  appear  that  our  law  makes  any  distinction  in 
fitvonr  of  a  will  for  the  benefit  of  a  charity.    Thus,  if  a  devise  be  made 
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Heniy  had  denied.   It  was  without  difiicuity  determined  by  Lord 
Hbbart)  that  the  devise  to  a  charitable  use  was  void ;  not  void  ^ 
the  statute  of  wills»  but  void)  as  that  g^reat  judge  expresses  him* 
aeUy  ^  «/  Uv»y  because  the  statute  of  wills  did  not  allow  devises  to 
corporations  in  mortnain/*    But  he  held^  with  equal  ckamt^bSt 
,  #         that  it  if^  within  the  enaUing  provision  of  the  statute  of  ciiaiU-* 
able  uses»  under  the  words  Smted  and  afifudntak  contained  in  that 
statute.    The  truth  is»  therefore)  that  under  that  last-mentioned 
act,  a  devise  to  a  charity  was  considered  as  operating*  not  as  a 
willy  but  as  an  appointment,  and>  therefore,  seems  wholly  inde- 
pendent of  the  act  of  Henry  the  Eighth.  The  danger  of  parol  and 
nuncupative   dispositions  of  land,  after  the  43  Elisabeth  had 
broke  through  the  barrier  in  fovour  of  alienations  to  charitable 
uses,  seems  to  have  induced  the  judges  to  hold,  that  a  testament 
giving  land  to  a  charitable  corporation,  was  not  good,  unless  in 
writing  according  to  tlie  exigency  of  the  statute  of  wills,  notwith- 
#  r  ^^^  n    standing  such  devises  were,  as  'before  said,  excepted  out  of  that 
statute,  and  validated  by  the  statute  of  Elizabeth,  not  as  testamen- 
tary diqiositions,  but  as  privileged  conveyances  under  the  special 
authority  of  that  law.    In  the  case  of  Jenner  v.  Harper,(/)  this 
point  received  the  judgment  of  the  court  of  chancery  ;  which 
was  shortly  as  fellows  : 

Jenner  made  his  wiU  in  writing  some  time  in  the  year  165  U 
and  afterwards  on  the  5th  of  December,  in  the  same  year,  addefi 
a  codicil  in  writing,  and  the  same  day  another  ni|ncupative  codi- 

(/)  Prcc.  in  Ch.  389. 


to  A  and  hit  beirtf  and  if  A  die  without  hein»  to  s  dMrity,  such  devise 
over  is  void ;  as  it  would  be  in  the  ease  of  comnon  persona ;  and  no  fa- 
vourable construction  will  take  place  to  give  effect  to  ^uch  devise  over  ; 
such  as  would  be  made,  if  it  were  to  a  person  related  in  blood  so  as  to 
be  capable  of  becoming  the  heir  at  law^  from  an  implication  of  intention 
Ibunded  upon  the  impoa^bility  that  the  first  deidsee  should  die  without 
heir,  while  the  ulterior  devisee  was  living,  by  restricting  the  sense  of 
the  word  heirs,  to  heirs  of  the  body.  Cro.  Car.  STy  the  Attorney-Gene- 
ral V.  Gill,  2  P.  Wms.  368.  And  on  a  deficiency  of  assets,  legacies  to  a 
charity  wiU  abate  in  proportion  to  others.  The  Attorney-General «. 
Hudson,  1  P.  Wms.  674,  and  Masters  «.  MasUrs,  1  P.  Wma.  422.  But 
nevertheleaa*  our  courts  of  Uw  or  aquity  will  not  enjoin  the  apiritual 
court  from  proceeding  in  legatory  natters,  accordiaiT  ^  ^he  civil  law. 
Fielding  «.  Bond,  (  Vera.  230. 
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ml,  (upon  which  the  present  question  arose)  and  therdiy  devised 
out  of  his  lands  and  estate  in  such  a  place,  30/./krr  anmtm^  for  the 
erection  of  a  school  and  maintenance  of  the  schoolmaster,  forever ; 
thb  nuncupative  schedule  was,  after  hU  deatAj  put  into  writing, 
and  proved  as  such  by  three  witnesses ;  the  school  was  builtt 
and  a  schoolmaster  put  in  and  continued  for  several  years,  by  the 
executors  of  Jenner*s  will ;  but  afterwards  the  iieir  at  law  refus- 
ing to  continue  the  payment,  no  school  had  been  there  kept  for 
about  thirty  years  past.  Sometime  afterwards  a  commission  of 
tharitablc  uses  was  taken  out,  and  the  commissioners  decreed 
the  devise  good,  and.  the  heir  at  law  to  pay  30/.  fier  amtutny  ac- 
cording  to  the  nimcupative  schedule  ;  and  now,  upon  exceptions 
to  that  decree,  tht  question  was,  whether  this  were  a  good  devise. 

It  was  urged  for  the  charity,  that  tliis,  though  it  were  only  a  pa- 
rol devise,  was  a  good  ttppointmeni  within  the  43  Elix.  and  that  that 
act  made  no  difference  between  an  appointment  by  parol,  and  an 
appointment  by  writing ;  and  that  this  being  made  before  the  sta- 
tute of  frauds  and  perjuries,  though  it  were  only  by  parol,  and  so 
not  good  within  33  H.  8,  was  yet  a  good  appointment  within  the 
43  Eliz.  which,  bdng  subsequent  in  time,  had  repealed  the  for- 
mer  statute  as  to  this ;  and  that  a  devise  by  tenant  in  tail  to  a 
charity,  though  not  good  against  the  issue  upon  the  statute  de  do^ 
fdsy  yet  had  been  several  dn^es  held  good  against  him  as  an  afi' 
pdntment  by  the  43  *£liz.  which  had  abrogated  that  act  as  to  •  r  35^  -% 
such  charitable  devises.  ^ 

But  on  the  other  side  it  was  urged,  that  these  devises  to  charit- 
ahie,  as  well  as  other  devises,  must  be  governed  by  some  rules  : 
that  by  the  civil  law,  if  a  man  devised  a  charity  out  of  bis  personal 
estate,  and  legacies  thereout  likewise  to  others,  and  the  personal 
estate  fell  short  to  answer  all,  the  charity  should  be  preferred  : 
but  in  this  court,  that  rule  would  not  hold,  but  the  charity  must 
abate  in  proporticMi  to  the  rest ;  that  since  the  statute  of  frauds, 
if  a  man  by  his  will  gives  lands  to  a  charity,  yet  if  that  will  .be 
carried  but  imperfectly  into  execution,  and  so  is  not  good  as  a 
vUl^  it  had  been  held  not  to  be  good  as  vaaftfK»niment  $  so  waa 
Dr.  Johnson's  case,  where  there  were  but  two  wimesses  to  the 
will.  Indeed,  if  a  man  should  make  a  writing  on  purpose  to  found 
a  charity,  it  might  have  another  construction ;  but  when  he 
makes  a  will,  and  intends  it  to  other  purposes,  though  he  does 
thereby  appoint  a  charity,  yet  if  the  will  be  defective  as  a  will,  it 
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^iHihrttot^otierkb  iaftn  appointment  to^pport««larit^  ciliiAik 
"^1^5  a  loti^  time  dtmbted,  whetfaer  a  wIM  ki  'vrtiting,  Iboiigirif^jdod 
^n  dl  drcomstances,  should  operate  aft  on  appointBielit  agaiaal 
the  issue  in  tait<136)  and  if  that  was  somocli  doulitedy  to  support 
iinuticupative  devise  out  of  lands  to  a  trharky^  would  be  fanrrylng; 
it  stitt  much  farther.  ^       .  .» 

The  counsel  meiitkined  a  casein  Swinb.  38)  whertf  a  iinD>Mnt 
for  a  sciivener  to  make  his  will,  and  directed  him  to  give  bisUhd 
to  such  a  one,- and  his  heirs  upon  condition  ;  the  scrivener  wnMe 
the  devise,  but  before  he  had  written  the  condition,  the  testator 
died,  and  this  was  adjudged  a  void  will ;  for  an  absolute  devise  it 
*  r  357  1  could  not  be,  because  the  testator  did  *^ot  intend  it  so  ;  and  a 
condition  devised  it  could  not  be,  because  the  conditicH)  was  added 
after  the  man's  death  ;  that  the  reason  a  devise  by  tenant  in  tail 
'  to  charitable  use  shall  be  good  against  the  issue,  is,  because  the 
testator  had  it  in  his  power,  by  fine,  to  have  barred  the  issue ;  and 
though  he  did  not  live  to  perform  that  ceremony,  yet  as  a  will, 
being  perfect  and  complete,  by  the  aid  of  the  43  Eliz.  it  nnght 
work  as  an  appointment,  for  that  at  common  law  there  :vrere'tio 
fines,  nor  recoveries,  nor  estates  tail,  and,  therefore,  that  Az-' 
tute  was  a  restoring  of  the  common  law :  so  a  deed  of  bafgsin 
^  and  sale  to  charitable  uses,  tliough  not  good  by  27  H.  B,  fof  Wint 
of  enrolment,  yet  by  the  other  act  it  would  be  good  as  aS  an  ap- 
pointment, for  that  restores  the  common  law  ;  but  noVesolii^on 
has  ever  gone  so  far  as  to  support  a  parol  devise  to  a'charity  out 
of  lands,  because,  being  defective  as  a  will,  which  was  the  mahner 
of  conveyance,  be  intended  to  pass  it  by,  it  can  have  no  dfect^as 
an  appointment,  which  be  did  not  intend.  And  of  this  opirdon  the 
Lord  Chancellor  seemed  to  be,  but  took  time  to  con^det  of  % 
and  afterwards  held,  that  it  was  not  good  as  an  appointment. 

In  conformity  with  the  principle  of  this  last  deterthinaticm, 
and  agreeably  to  the  case  a  little  before  mentioned  as  having  been 
determined  on  the  subject  by  Lord  Keeper  Sbmers,  it  has  been 
clearly  settled,  that  charitable  uses  fall  entirely  witliin  restnctions 
and  requisitions  of  the  stamte  of  frauds.  Thus  in  the  case  of  Ad- 


.  (126)  The  9tat  43.£liz.  c  4,  supplied  the  defects  of  assi^ruices  wliere 
the  donpr  was  of  a  capacity  to  dispose,  and  had  such  an  estate  as  w«S 
alienable.  Vid.  Duke*  page  84. 
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dfington  V.  Cann  and  Andrews^  127)  it  was  clearly  held  hf  Lord 
Hardwicke,  that  there  must  be  a  will  duly  executed  to  create  a 
charitable  use^  and  that  the  court  will  not  set  up  a  trust  for  a  chari- 
ty without  a  declaration  in  writing.    The  object  of  the  plaintiff 
.  in  that  case^  who  was  *the  heir  at  law  of  the  testator^  was  to  dis-     *  [  ^^^  3 
cover  a  secret  trust,  or  to  set  up  a  paper  as  a  devise  to  a  charitable 
purpose,  in  order  to  bring  it  within  the  statute  of  MortmaiBt  9 
Geo.  3,  c.  36^  whereby   it  is  enacted,  that    ^^  no  nianors,  landS) 
tenements,  rents,  advowsons,  &c.  nor  sums  of  money,  goods,  &c. 
or  any  other  personal  estate  whatsoever,  to  be  laid  out  or  dis- 
posed of  in  the  purchase  of  lands,  8cc.  shall  be  given,  grantedi 
&c.  or  any  way  charged  or  incumbered  by  any  person  or  persons 
whatsoever,  in  trust,  or  for  the  benefit  of  any  charitable  uses  what- 
soever, unless  such  gift,  conveyance,  appointment,  &c.  be  by  deed 
indented,  sealed,  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  twelve  calendar  months  at  least  befof«  the 
death  of  such  donor  or  grantor,  and  be  enrolled  in  the  court  of 
chsuicery,  within  six  calendar  months  after  the  execution  thereof, 
&c.  (except  stock  in  the  public  funds,  wliich  may  be  transferred 
within  six  months  previous  to  the  donor's  death)  and  unless  such 
gift  be  made  to  take  effect  in  possession  immediately  from  the 
making  thereof^  and  be  without  power  of  revocation,  trust,  con- 
dition, limitlition,  or  agreement  whatever,  for  the  benefit  of  the 
donor,  or  any  clainung  under  him." 

The  Chancellor  considered  charitable  uses  as  well  within  the 
clause  of  devises,  as  the  clause  relating  to  the  declaration  of 
trusts.  He  said,  ^  it  had  been  determined,  that  there  must  be  a 
declaration  of  trust  in  wridng,  and  that  there  must  be  a  will  duly 
executed,  in  order  to  create  a  charitable  use  ;  and  even  though 
such  apixuntments  had  got  the  better  of  the  statute  de  donis  and 
copyhold  estate,  that  it  was  not  a  good  appointment  to  pass  free- 
boki  land  to  a  charitable  use  within  this  statute.  That  it  had  been 
determined  by  Lord  Talbot,  in  the  case  of  the  Attorney-General 
i».  Spil]et,(  g)  that  the  court  would  not  set  up  a  trust  for  a  charity 

{g)  3  P.  Wms.  344.  3  Atk.  14a 


(127)  3  Atk.  141.  It  was  taken  for  granted  by  the  counsel  for  the  de* 
fcixUntfl  in  this  case,  that  the  King  was  not  bound  by  the  statute  of 
frauds.  Vid.  1  Salk.  162,  The  King  «.  Lady  Portington. 
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drcumstancds  in  fkvour  of  the  chaiity)  that  theteststof  could  Ml 
meat!  any  thkig  else.  -That  he  was  of  opinion,  that  Che  statnfecpf 
•  [  359  ]  mortmain  had  not  abrogated  the  statute  of  frauds,  which  •belfig' 
made  for  the  pubHc  goods  onght  narmam  imfi&nere  JmtuM*^  '  That 
it  was  true  the  Aattite  of  frauds  coukl  not  govern  the  fiOHiaxki^ 
prorviiiwu  of  that  statute,  hut  it  must  govern  the  cofuttut^h^  of 
subsequent  acts,  which  must  be  coiwtrticd  by  the  rules  of  te>«r, 
and  by  what  is  laid  down  in  precedent  acts.  If  it  should  be  ad* 
mitted,  that  the  statute  of  mortmain  took  all  those  caSes  out  Of 
the  statute  of  fVauds,  and  was  intended  to  Introduce  parol  evidence^ 
it  would  do  more  mischief  by  laying  the  foundation  of  a  great 
deal  of  perjury,  than  it  could  possibly  do  good  in  any' other  re- 
spect whatsoever.  It  ought,  therefore,  to  be  construed  conform^' 
ably  to  the  statute  of  frauds  and  perjuries."! 

Terms  of  years  will  passf  by  a  will  unattested^  but  terms  at- 
tetidant  on  the  inheritance,  are^  as  to  the  equitable  interest  in  them^, 
within  tlie  statute,  though  the  legal  estate  is  exempt  from  its  ope-' 
ration.  The  case  of  Whitechurch  v,  Whitecboi*ch,(A)  will  ex- 
plain this  point.  Edward  Whitechurch  took  a  mortgage  of  Bat- 
comb  Lodge,  ftt>m  one  Disse,  for  500  years,  to  commence  from 
the  making,  for  securing  the  sum  of  200/.  and  int^t^st,  and  after- 
wards took  another  security  of  the  same  lands  from  Bisse,  the 
mortgagor,  for-lOOO  years,  in  the  name  of  another  person,  but  in 
trust  for  himself,  to  commence  also  from  the  tnaking.  After  this, 
Edward  Whitechurch  purchased  the  inheritance  of  the  premises 
in  his  own  name,  and  having  no  wife  or  issde  male,  ^made  his 
will  all  of  his  own  hand- writing,  whereby  he  devised  the  premised 
iSo  Ms  nephew,  being  the  son  of  his  younger  bro^hiii^  losetyh 

(A)  2  P.  Wms.  236. 
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t  So  that  a  declaration  of  a  trust  of  real  estate  for  lit^arity,  mUstnoW 
be  fai  writing,  and  an  appointment  fiir  suth  object;  if  MUnet  to  operaftr 
tiU  afbr  the  death  of  the  party,  and  respeds  realproperty^  muM  be«t. 
tested  by  three  witnesses  according  to  the  statute  39  Car.  2,  altbooglk 
the  statute  9  Geo.  2»  prescribes  only  two  ;  for  such  d««A  pf  )|ppoi^^^^nt 
is  testamentary,  and  regards  land,  and  that  is  enough  to  bring  it  withip 
the  statute,  whatever  msty  be  its  form. 

t  But  they  cannot  be  created  bat  by  a  wilt  attested,  because  the  or- 
ation  of  a  term  affects  tlie  recU  estate. 


CH.  5.  Exemtim  (^  WHh.  5fi0 

\Vfa1teGt111rch9  Ibr  hU  Ufie>  vemMiidor  ta  liis  son,  £d«wd  WUte- 
churchy  «nd  U>  tbe  hcir^  male  of  his.  body  Imvoi*,  funi  made  hU 
brpllMerf  JoAtph  WUtecburch*  ^is  executor  aod  fesiduarjr  le« 

.  It  happened  that  thii  will,  (though  intended  lo  be  periected  aa 
such)  by  reason  of  the  testator's  sudden  death*  had  neither  a  date 
or.  name  subscrihed  therelo>  nor  was  the  same  atiUestedy  but  ih$ 
executor  proved  the  same  in  ihe  ^iritual  oourtf  and  aas«n)ted  tQ 
the  devise  to  the  nephew  s  whereupon  the  elder  brother's  daugh*- 
ter>  who  was  heir  to  the  tes^toTi  brought  the  bill)  in  order  t9 
compel  the  executor  and  the  devisee  to  assign  over  the  term  to 
h(». 

It  was  objected  (or  the  defendants,  that  the  executor  had  ase 
Knted  to  the  devise^  and  that  the  will,  though  not  attested  ^y 
three  witnesses,  was^  however,  good  at  law  to  pass  this  term  of 
500  years,  which  was  a  subsisting  term,  and  not  merged  in  the 
inberitapce,  by  reason  of  the  intermedi^tB  tenn,  and  which  inlero 
mediate  term  operated  as  a  grant  of  tbe  reversion,  and  not  as  a 
grant  of  a  future  int6rest<(0  (for  it  was  admitted,  that  a  fumre 
interest  w(^uld  not  prevent  a  merger)  but  this  grant  of  iOOO  yearsy 
being  to  commence  from  the  making,  did  pass  the  reversion  ibr 
1000  years  \  wtuch  was  acceded  to  by  the  court. 

Then  if  this  will  would  pass  the  term  at  law,  and  was  agree? 
able  to  the  intention  pf  the  party,  it  was  said  to  be  very  hard  that 
equity  shpuld  interppse  in  diMppointment  of  the  will,  e^Mscially 
wbf  n  it  was  in  favour  of  so  near  a  reladon  as  a  nephew  of  tl^  tea* 
tator,  and  one  of  his  own  name,  and  all  this  for  the  sake  of  one  not 
more  nearly  related  ;  of  one  who,  on  her  marriuge,  would  proba- 
bly change  her  name.  It  was  furthermore  added,  that  in  al)  cases 
between  volunteers,  (as  the  heir  and  devisee  were  here)  he  th|it 
had  the  law  on  his  side  used  to  prevail. 

*But  it  was  decreed  by  tbe  Master  of  the  Rolls,  that  as  this  *  [  361  ] 
was  a  term  which  woMkji  have  ottended  the  inherUatuci  ai^  in 
efmity  have  gono  to  the  heir  and  not  to  the  executes,  in  which 
respect,  k  was  tp  be  considered  aa  part  of  the  inheritance,  so  the 
will  which  was  not  Atested  by  three  witnesses,  as  the  law  required 
it  to  be  when  land  was  to  pass,  should  not  carry  this  term  :  that 
though  it  was  true,  such  a  will  as  in  the  present  case  would  he 

(f )  Vide  supra,  2d  part  of  Chap,  i- 
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stfildent  eo'^s'  a  tefm  in  ptross^  yet  it  should  not  pens  a  tniat liif 
a  ttnn  tittendaift  on  an  inheritance.  That  a  iviiMiat  attesAtd  uA 
tbe'statnte  of  fraildii  requires,  shonkinot  pass  any  «9ttte  of  whick 
thehdr^  ts  heif^  wauM  otherwise  have  had  the  benefit.  That  if 
ike  deti«ee  of  the  land  ha<1  brought  a  biU  against  the  executor 
and  hein  to  have  tompeiled  the  execntor  to  consent  to. this  de- 
Ti^,  a  court  of  equity  would  not  hare  decreed  it  for  the  devisee ; 
and  if  so,  the  voluntary  act  of  the  executor's  contenting  would 
not  alter  the  case,  ibr  at  that  rate  it  would  be  in  the  power  of 
the  executor  to  make  it  a  good  or  a  void  devise,  just  as  he*  should 
^ink  proper.  Besides,  the  court  observed,  that  it  was  the  in« 
tention  of  the  testator  in  the  present  case^  not  to  pass  the  term 
oftfy,  but  also  to  convey  the  inheritance  which  was  expressly  'di&- . 
posed  <^' by  the  will,  to  the  nephew  for  life^  remainder  to  hb 
first  and  other  sons  in  tail.  Though  as  to  this,  it  was  said  to 
be  extremely  hard,  that  because  quite  so  mtich  as  was  intended 
conld  not  pass,  therefore,  the  devisee  should  be  deprived  of 'that 
which  might  lawfuHypass,  and  which  was  a  less  estate  than  wias 
intended  him,  or  because  nil  could  not  pass,  therefore  nothing 
should.  However,  for  the  above  reasons,  the  court  decreed  the 
devisee  and  executor  to  join  in  assigning  the  term  to  the  plaintil^ 
the  testator's  hdr  at  law,  but  no  costs  on  either  side  ;  this.decjee 
was  afterwards  affirmed  on  an  appeal  by  the  Lords-  Goosaiisaiooi^ 
ers,  Gilbert  and  Raymond. 

When  this  cause  was  reconsidered  on  the  appeal  befone  the.. 
Lords  Commissioners,  Gilbert  and  Raymond)(/t*}  Gilbert,  Boroiiy  . 
was  of  opinion,  that  this  was  a  term  attending  the  inhei4t«Me, 
f  r  363  1     *^^  ^  protect  the  same  from  intermediate  iocumbrances,*  avid  ,' 
that  an  unmerged  term  in  the  same  person  is  in  him  in  nature  r 
of  a  trust  to  attend  the  inheritance,  and  that  it  woiild  be  vbry 
dangerous  to  ail  the  inheritances  in  England,  if  nmnerged  terms 
should  be  taken  to  be  terms  in  gross  in  the  owners- of  the  iaheri<!> 
tances,  and  pass  as  such.    Now,  in  the'printiipal  c«sef  if  this 
shoald  be  construed  as  a  term  in  gross,  ^koi  it  was  4uch«.cb|it- 
tel  interest  as  might  pass  by  the  wiU,  though  all  the  solemnises 

4 

required  by  the  statute  were  not  observed  ;  but  if  it  was  a  term 
annexed  unto,  and  attending  the  inheritance,  it  could  not  pass 
by  this  will  in  any  other  manner  than  the  inheritance  wouidpass. 
That  it  had  been  allowed  at  the  bar,  that  the  term  for  two  thour 

i 

(k)  9  Mod.  ^^. 
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simd^jreaTS  tpu  vmexed  toche  tnheritanci},  but  it  viis  ttUy  thM 
the  term  for  fiyte  hundred  years  vwis  not ;  but  no  vcaaon  was . 
gfven  t^hy  tliere  shoiUd  be  sticfa  a  difietenoe  between  tfaceetifa 
tc^rms,  that  one  should,  and  the  other  should  not  attend  the  inhe- 
ritance  t  and  certainly  k  could  never  be  said  with  any  colour  of 
reason,  that,  where  a  mortgagee  of  a  term  of  years  purchased 
the  inheritance,  that  such  term,  when  in  himself  and  unmergedi- 
should  go  and  descend  in  a  course  different  from  the  inheritance  ;. 
for  it  was  the  constant  and  uniform  construction  in  that  court, 
that  such  a  term  shall  be  annexed  unto,  and  protect  the  inherit- 
ance, and  attend  the  same  ;    and  it  would  be  a  dangerous  con* 
stractlon  inequity  to  make  the  inheritance  and  the  term  separate 
and  distinct  estates  in  one  person.^/) 

But  Lord  Commissioner  Raymond  differed  from  Baron  Gil- 
bert, in  the  f  iew  which  he  took  of  this  doctrine.  He  was  of  opi. 
nibn,  thCit  where  a  term  comes  to  an  executor,  by  implication,  as 
a  iihiittd  interest^  or  to  a  derisee  by  a  general  dense  of  all  his 
chattels^;  or  where  it  vests  in  an  administrator,  generally,  witb- 
outmaldng  atiy  will ;  in  such  cases,  the  heir  at  law  .would  be 
comt>etent  to  apply  to  this  court  to  have  the  term  assigned  to  ano- 
ther, to  attend  and  protect  the  inheritance ;  but  that,  since  it  was 
agk^ed  on  all  hands  that  the  term  passed  at  law,  it  w«fc  a  ques- 
tionj  whetlier  that  court  could  *take  it  from  him  to  whom  it  was  •  r  353  -r 
devised  in  favour  of  the  heir  at  law,  who  was  a  volunteer  as  weU 
airtlife  dei^see  ? 

ThaClit'Wad  trbe,  Where  a  term  was  expremhf  Umited  to  aiUnd 
the  HtkMtantty  there,  though  the  testator  likewise  exftre—ly  de- 
vi^ed'it' to  another;  It  would  not  pass;  hut  where  it  attended  the 
inheritatitfe  only  by^  constmctian  or  operation  c^  law,  or  in  an 
eqtiitiyble'noti«Mi{  afs  a  term  brought  in  and  assigned  by  creditors, 
or^  terths  TiSsed  for  elHldren*s  portions,  or  for  other  particular 
purposes  \  'there,  if  the  testator  cxfirt99hf  devised  such  tenna^ 
they  wbuhf  passi.  Fbr  Athene  a  man  had  a  term  for  yearS)  which 
by  iflt^ndmeot  of  law  only  attended  the  inheritance,  certainly  he 
had  a'  p6iiftt  ^  sever  such  a  term  from  the  inheritance  ;  and  if 
he!fl)Ould  assign  it  to  one  man,  and  mortgage  the  inheritance  to 
anotlier^  in  such  case  the  term  should  not  attend  the  inheritance^ 
]||>utit  became  a  term  in  gross ;  and  why  should  not  a  man  haro  ^ 

^^0  Et  vide  ViUiers  r.  ViUiers,  2  Atk.  71. 
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ikit^  Vkc,ffX9fer  tp,  do  the  sMue  thang  hj  wUh  if  lie  (bE^hi  fit  i 
But  that  a»  io.that  will  there  waa  no  apparent  iiiteiition«  tjbat  tb^ 
testator  iifi^fficd  .tp  piM^  this  term,  as  a  aeparatit  interest  4ixMa  the 
iqlieritance^  thougfi  tb^ere  were  suffioient  words  to  pass  it  jp  ^ener 
Tal|  ^t  was-  to  be  consideredy  whether  such  gai€ral  words  shouid» 
after  the  d^^  of  the  testator^  sever  that  term  fn>m  the  inheri- 
tt^ocCy  which  attended  and  protected  it  in  notion  of  equity^  bnpfore 
such  devise  was  made. 

The  distinctions  taken  by  Lord  Coo^misaioner  Raymoad  may 
be  more  readily  understood,  by  being  stated  as  follows  :  a  term 
of  years  may  have  become  attendant  upon  the  inheritant:e  after 
all  the  express  purposes  of  its  creation  are  sa^fied,  by  conse* 
quence  and  operation  of  law,  or,  after  such  satisfagtiont  it  may 
have  expressly  received  this  ulterior  destination  by  actual,  assign- 
ment for  this  purpose.    If  a  term  be  in  the  predicament  first 
above  supposed*  and  a  person^  having  in  himself  sucb  term  un- 
mei^di  by  reason  of  an  intervening  reversionary  t^m  outstaod-^ 
ing)  or  by  reason  of  the  legal  estate  in  the  inheritance  bemg  ii^ 
another  for  bb  benefit^  exprendy  deweB  the  term  bfr.a  adU  capav- 
ble  only  of  passing  cluutel  interest,  the  term  will  be  aea^ rediram' 
its  accidcnud  connexion  with  the  frteholdy  *iaid  wiU  gatt»  the  de^ 
visee  as  a  beneficial  interest,  or,  in  other  wondsy  Wiill  paw  in 
equity  u  well  as  at  law.    But  if  it  be  npt  so  e^efnrtmfy  deviaadi 
the  heir  at  law  will  be  entitled  beneficially  to  tbfttwrm  for.dtatt  pnif 
tectioQ  of  the  inheritance,  or,  in  other  words^  the  e%uily.,p  tho 
term  will  descend  as  nipart  of  the  inheritaofw  £sr.  want  o£  aaof-*' 
ficient  execution  of  the  will  to  pass  freehold  »fWf^  - 

But  supposing  such  satisfied  term  to  haveflnce  r«icei««d«i»ex9^ 
press  destination  to  attend  upon  the  inbecitao6<},  then  H  aeemti^ 
to  Uie  I^rd  Comnussioner  to  be  immaterial  whether,  it  was. «;r««> 
firessfyi  or  dy  name  devised  by  the  tcftatpr,  or  included  vndni  a 
general  devise  qf  hu  chatteU^  or  suffered  to  devolve  to  the  eaeouri 
tor  or  administrator  \  it  being  that  jiidg^'s  ofdnj^i  that  wb«na 
such  express  limitation  had  taken  placeyit  w«iuld*,mt  VMs  ^^^ 
a  will  unattested,  ^ough  the,  testator  .e^rMS^y  dems^it  i^mior* 

The  whole  of  tliis  doctrine  of  the  Lord  Commissionctry  vbo^ 
delivered  his  opinion  to  the  effect  last  above-mentiofied,  turned  it|i^ 
on  a  distincdon  between  a  term  assigned  upon  an  express  declor 
ration  of  trusty  to  attend  the  inheritance,  and  a  teriii  cohstrTM:' 
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ti:vely  «d  mtkfi^iant  by  implication  and  operadon  of  equity.  Btit 
the  cftjc  of  WtDoughby  ^.  Wllloughby^m)  bad  clearly  negativ- 
ed aiiy  such  dhtittcdoti  between  estates  expressly  made  attend- 
ant upon  the  inheritance,  and  become  so  by  constitution  of  equi- 
ty :  in  which  case  it  was  also  laid  down  by  Lord  Hardwiclce, 
that  the  terni,  in  ^hottrver  manner  it  may  have  become  attend- 
ant, may  be  disannexed  and  turned  into  a  term  in  gross  at  any 
time,  by  the  owner  of  the  inheritance. 

A  wl|]  must  operate  upon  the  testator's  property  according  to  At  to  wiMs 
the  predicotnent  it  is  ibund  in  at  his  death ;  therefore,  though  J^^^fflj^. 
perhaps,  as  I  have  before  taken  occasion  to  observe  in  *the  se-  ed  to  or 
condpartof  tlie  fourth  chaptcr<n)  on  contracts,  a  thing  annexed  STthe'fiJsc" 
td  the  land,  if  contemplated  as  severed  therefrom,  and  so  con-  hold, 
verted  in  the  view  of  the  pardes  into  a  separated  chattel,  is  not        ■•  ^^  ^ 
within  the  fourth  clause  of  the  fourth  section  of  this  statute  ;  yet, 
unless  an  actual  severance  has  taken  place  in  the  life-time  of  the 
testator,  he  is.  incapable  by  his  will,  unattested,  of  drvidng  these 
appendages  of  the  freehold,  in  separation  from  the  subject  to 
^ii>h  they  adhere.     And,  therefore,  according  to  Perldns,  title 
Dtviies,  from  whom  9winbum(o)  has  copied  the  doctrine  ;  these 
things^'  which  after  the  death  descend  to  the  heir  of  the  deceased, 
and  not  .Co  his  executor,  cannot  be  devised  by  test&ment,  except 
in  such  cases  where  it  is  lawful  to  devise  lands,  tenements,  or  be- 
redhannents.  >^  the  law  stood  before  the  statute  of  fhiuds^  and 
flo^  I  iq^prelitnd,  it  remains,  in  relation  to  the  new  requisites  to  a 
dense  of  ffvehoMs  introduced  by  that  statute. 

It  appears,  tiverefere,  to  be  safe  upon  analogy  to  old  piinciples, 
to'  heidy  that  if  a  man  seised  in  lee  of  lands  bequeath,  by  win 
sofiicieAt  tKiVf  to  carry  personal  estate,  all  his  trees  growing  up- 
on his  land  at  ^e  time  of  his  death,  such  devise  is  void.  But 
if  he  d«vise  away  from  his  hdir  the  com  growing  upon  the  same 
land  fift  the  time  ef  Ms  death,  such  devise  will  be  good  by  a  will 
unattested.  The  trees  are  parcel  of  the  freehold  till  actually  sev- 
ered, and  ttHles^  devised  away  by  a  win  appUcable  to  freehold, 
descend,  t6geth<^  with'  {he  land,  to  the  heir ;  biit  die  com  whicli 
was  sown  by  the  testator,  shall  go  to  the  executor,  as  part  of  his 
personal  goodi  'j(fC)  unless  there  be  an  express  devise  of  the  lands 
tlieroaeivest  inirhkh  case,  though  no  mentltm  is  made  of  the 

(m)  1  T.  R.  763.  W  P»^  X36.  (♦)  Pj^rt  3*. sect.  6.  (p)  Firflar 
V.  Forbes,  2  £4.  Cs.  Ahr.  392. 
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.y^u-  K  .'^fti-^^  if^ itoldt^  thal^the  hiteiKioii  or^fietelMbiP^Mft  iSi  pass 
*'  the  hkhdf  together  with  its  fttiitS)  SRcHiMK  ^tfovfetiCMlliatt  tilHi  the 

*  [  366  ]  -.  f:^^  a^vitSmit  the  execiilor.(7>    A  testMor  fl(ia5S*^'{h«MDi%»  ^W 

'^  t}ueaih  his  starKfing  com,  aown  by  bhnsell^  t»  ivlidtil  lie'^lbMesy 
■ '  by  tftt  wMff «»/tfrf  wiH. 

Thus  i(  hfts  always  been  held,  that  if  a  nmm  be  mkatii  «f 'tabd 
in  light  of  his  wife,  and  sow  the  land,  and  devise  the  com  grow- 
ing thereon,  and  die  before  the  com  be  resfpedt  the  legatee  aMl 
bare  the  com,  and  not  the  wife.     The  reason  of  tberlawiA  wliich 
'particular  is,  that  the  com  h  Jrucitu^rtduatriaHsj'wadiHi  iiAio 
■   sows  it,  has  a  kind  of  property  in  it,  divided  froin>  the  iaod,  giin- 
'  ed  by  the  very  act'of  wmnt^  it,{r)     But  if  one  joint-tenant* «dws 
'  the  land,  and  dies  before  it  is  reaped,  the  com  surmes-willi  ^e 
'  Iand,(  12a)  because  he  gained  no  exclurive  property  by  the -act 
of  sowing  it,  for  he  had  no  exclusive  property  in  the  i&fid.  *  But 
if  A,  seised  df  land,  sow  it  with  com,  and  then  convey  if  to  B 
lor  life,  remainder  to  C  for  life,  and  then  B  die  before  the  ciorip  is 
reaped,  C  shall  have  it,  and  not  the  executors  of  B,  thdCigl^his 
estate  was  uncertain,  for  the  reason  of  industry  and  chatige  'Ws. 
And  if  B  and  C  both  die,  then  the  lessor  who  sowed  the "^rifrn 
shall  have  it.(  1 29)    But  the  law  is  otherwise  m  respeet- 1<^  tfiksf 
and  also  the  grass  and  herbage,  not  separated  -^ronr  the  grottMPat 
the  time  of  the  death  of  the  testator,  for  this  is  ncitfi^itku^4n' 

*  [  367]  K  dtistriatisj  and,  therefore,  as  *a  tenant  for^fe^  tiamier,  bya'itHll 

praperly  executed  to  pass  freehold  estate,  make  any-diflpdsiSoa 
thereof  to  operate  afbr  his  death,  so  neither  tran^lhe  cmnitf^of 
the  land  in  fee-simple  pass  it  in  ^paration  from  the  UM^^  a 

will  executed  only  to  pass  chattel  and  personsd  property;    '' ' 

.    . .  •  «  'J 

[  (y)  Winch,  51.     Cro.  EL  61,  461.    Roll  Abr.  727. ,.  ir\Hob.  132. 


(128)  Cro.  El.  61.  Dyer,  316.  a.  Bet  if  one  of  ili»> 
occupies  the  land  akme,  by  the  oonaentof  the  otei^  mA  ttktmtht  fi|o- 
fit«  lilone  to  his  Qwn  use,  it  weros  thait  if  he  sove  the  iiMP^.h«ScCi^y;4e- 
vise  the  standing  com  away  from  the  survivor*  .a»  /mctu$^  iwiuttria^*^ 
and  such  devise  will  be  good  since  the  statute  of  fi'auds.  without  wit- 
ncsses  ;  for  it  is  said,  that  such  assent  to  his  sole  occupation  of  the 
land  amounts  to  a  le:ise  at  will,  and  as  such,  gfives  a  title  lo  emble- 
ments ;  but  such  assent  by  the  companion  must  be  express  and  positive. 
Cro,  El.  314. 

(129)  Cro.  £1.  61.  For  the  doctrine  as  to  emblements,  see  Perk.  sect. 
530.    Co.  Litt  41,  45.    Com.  Dig.  tit.  BienSi  G.  1.  c.  2. 
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Wi*fMf<H  l»  hcMo^ou  wMch  by  cotton  Imte  ^fiio^  ^rfih  Htir4iMaii« 

'  *  hmMk  ilMf -  fwinr  be  4lenMd  ttepamisly  dy  /Ae  owner  qf  t^e 

^-4MgM%  «V0»  Jy  •  fipitf  exrtuted  to  fm&tJrecMd  mIb^m,  ior  the 

Hitt^iet  wt  tiU  dfea  OU  «fter  tbe  doath  of-the  testator>  itfid 

bf  his  dotth  the  heir4oomt,  bf  ancient  cliafeomt  ^rm  vcttedin 

Mie  beir»  and  the  law  i>fefen  the  custom  before  the  devite.(«) 

Thugs  whicl»  bdong  t»  the  realty  by  simple  atmexadon  to 
the .  frcebold»  may  not  be  devised  away  by  a  will  unattfied^  im- 
leas  Amy  were  seftarated  before  the^  death  of  the  testator,  for 
they  are  as  muoh.  freehold  aa  the  land  itself,  until  such  separs'* 
lien  takes  place ;  and  of  this  description  are  doors,  windows, 
•nd  even  furnaces  and  ovens,  and  tables  and  benches,  if  fixed 
and  mortised  in  the  earth,  and  so  in  general  ail  those  appendages 
of  the  freehold^  which  a  tenant  cannot  remove  or  destroy,  with* 
nut  being  liable  to  punishment  for  waflte.(/) 

We  have  seen,  a  little  above,  in  the  case  of  attendant  terms,  Mortgsgts 
an  example  of  an  interest  in  land,  devisable  at  law  by  a  will  not  ^  e<}uitable 
executed  md  attested  accordmg  to  the  statute,  but  from  the  tion  ue  noi 
IMirdcular  wyr  takoo  thereof  in  courts  of  equity*  deemed  by  ^^g^^t 
AiMe^  tribunals  to  be.  as  much  the  objects  of  the  requisitiooa  of  sp«cting 
the  statute  as  estates  of  inheritance*    The  converae  of  this  dac*  ^^^^J^ 
trine  iiolda  in  respect  to  mortgages  ;  this  interest*  bdng  regarded  frai4t* 
in  courts  of  eguity  as  endrely  fiertonalj  a  will  unattested  seems 
donHy  to  be  capaWe  of  passing  the  beneficial  right  of  the  land,  ' 

«o  that  tbe  devisee  under  such  a  will  of  the  land  moitgaged, 
wofiU  be  permitted  by  the  court  to  us&the  name  of  the  heir  to 
fOD^pd  Mrm^  ofthe  money,  or  *nuke  the  pledged  estate  his  *  [  961  ] 
own  by.iweckMare. .  In  the  third  part  of  the  precec&n^  chapter^ 
an  attempt  was  made  to  exhibit  the  true  consideration  under 
which  a  mortgage  comes  into  a  court  of  equity,  by  recurring 
In  vrhich,  Ae  princi^  upon  which  this  exempticm  in  equity  of 
tUa^  dsacriplioo  of  property  stands,  will  readily  presem  itself. 
It  wai  tlM^re  Ahonn,  that  in  equitable  contempbttion  the  r«ia/e  III 
Hie  land  ramalBa  an  the  mortgagor,  while,  in  respect  lo  the 
iiltereft  of  the  mortgagee,  the  land  ukes  the  charaeter  of  per- 
sonafty,  ss  foBovpng  the  nature  of  the  debt,  to  which  it  is  a 
edhiteral  security ;  insomuch  that  if  a  mortgagee,  after  mak^ 

(0  1  Inst  laS.  h.  (t)  4  Rep.  64  st  vid.  Lawton  «.  Lswtoi^ 
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• » 


itif^  4h»  y^HL,  ibneekMes  the  inorigiiifci,  4r  dbtum  m  Tekaafe  of 
the  e^iuty  of  redemptioBi  tiuj  nioMQ^cd  to^sviH  Aot  paw 
iticitnivelyi  under  tlttt  ^mtnil  wer4ft  laiKb»  lefieneoti^  and  fae^ 
]«ditaiiwots,  comaiiMKl  inthe  vriU,  krot  wil  go  as  ao  aoqplAii* 
tioQ,  or  purchase  «iibaequ«»t  m  the  will;  (C»  ike  VuMdt^b  hem  '' 
at  law^u) 

in  the  cpiuditemtiQO  of  «qiiiiy>  thefefiafie^  nioitgagea'fia'not 
^  aeem,  «a  t»  Ihe  beveficial  iateresc^  t6  be  vkhm  the Wfida  ^  haiAi 

and  teneroeQUi'  in  the  fifth  cUune  of  the  «t«tiats ;  aor  irE  mdk, 

inteRsatia  general  IMiss  \iy  b  detiae  of  laada^  tenemeBta*  aiid-te* 

•  [  S69  ]     laeditaiaeQts^ldO)  -hiK  Jf  a  mortgagee  ^bf  his  irili  cx/umbf  da* 

♦  ■  ■  ,  ■  -  ^ 

(w)  Vide  Casbome  v.  Scarfe,  1  Atk.  605.  Sir  Litton  Strode  v.  Lady 
Russell,  2  Vem.  621.  Winn  v.  Littleton,  1  Vcm.  3.  2  Vent.  35L 
3  P.  Wms.  61—2. 


(130)  2  Vern.  .621.    L  being  seised  of  several  manors  and  land4» 
'  and  a^Ro  of  mortgages  in  fee,  which  were  forfeited,  .and  of  a  great 
personal  estate,  having  no  issue,  made  his  will,  and  afler  devising 
*pai^  to  his  wife  for  life,  and  other  legpacies,  "  gare  all  other  hU  iandi, 
•rflrtnMt,  u»d  htreditament*f  out  of  settlemeaty  to fiicr  nephe'w.''    Ami' 
.one  of  the  queatiani  tnthe  case  wbs»  whether  these  mifftgages  pused 
^y  the  will  uncVr  the  general  words^  latuk,  fcnfmenu,' tmd  keredita- 
^nenu^?  And  it  was  he^  by  the  Lord  Chancellor,  the  Master  of  the 
Rolls,  Lord  Chief  Justice  Trevor,  aiid  Justice  Tracy,  tlut  the  ,roort- 
gages  in  fee,  though  forfeited  when  the  will  was  made,  d^d  notpas» 
by  these  general  words.    But  the  decree  in  th«t  case,  as  it  is  stilted  in 
Ihe  Register's  book,  B.  irOT,  fot  510,  takea  do  notice  of  any  mort- 
gages, except  tbdse  whereof  the  testator,  afler  making  his  will,  haf 
pMrchaaed^the  equity  of  redemption*    The  oase-of  Wlm  «.  L4l*letoit> 
X  Vem.  3,  presents  a  particular  gToiiod  for  constniing  (he  mortgaged 
lands  out  of  the  general  words.    And  accordiag  to  He§[.  lib.,1680»  ipL 
452,  the  decree  leaves  it  equivocal*  whether  the  parl^  diieetedtP' 
convey  was  devisee  or-  heir.    Upon  die  whole,  there  seems  tq  beag^ 
good  groond  for  holding  mortgaged  lands  not  to  pass  by  the  gener^ 
vordsy  uncontrouled  in  their  effect  by  inference  from  the  particular 
-disrioaitkAS.    The  case  e&  parte  Bowes,  stakdin  the  note  to  Casbome 
.Ik  .^oarfe,  1  Atk.  605;  edit.^auiid.  has  been  denied  iaiater  cases,  <«iii 
jhe  doctrine  seems  now  settkdb  that  the  mtentmiji  reatpaiB  the  ^gn^ 
xiUitjf  of  the  expression.    Vid.  But.  Co.  Litt  203>  b.  n.  96,  and  Duke  of 
Leeds  v.  Muhday,  3  Vez.  jun.  348.  Where  the  devise  is  to  executors* 
or  trustees,  for  paying  debts,  the  intent  is  promoted  hy.  construing  fthe 
mortgaged  lands  to  pass.    Vid.  ex  parte  Sergison*  4  Vea.  jua^  14f  ..  / 


ihmtli^ mar$ffagwtknd*9  «r auiiiM ageHei^ dime «f U» ImmIsi 
Iwmg.  4X1^  nioct^Agttd  laiMksy  it  dniild  ascni}  tbM  ttie  lAUrast 
ki<tkle'iiK»M|r  is>  therebf  ctrtfod-^o  ite  «bfiMe«>  iiildthe  mght  m 
tBfod^f  to*  the  koMl)  M.tiir  piedgey  RcoonpttDfeSy  aHkttogh  ibc 
tPiU:  be  oat  attesbed  a^owdtAg  to  th«  ftafeute^  It  ie'CleftP,  tiMt 
the  mortgagor .  caniioc  pass  •  hia  equity  of  red«m{idQa  by  a  'wiil^ 
teeJiecttted^  aeeordiDg  to  Ae-  stable;  and  if  fAm  mortgagee 
wero  aleo  trader  the  same  peiMiieiio%  tke  statute  ihmM  cut  tuna 
ways^  and  <equi^  would  be  kKOMiatetit  wkh  itself  kunaiuck 
a»  such  doable  i^xsratioD  of  the  statute*  would  imply  theezntoooo 
of  tbe  rqal  estate  at  the  sane  Hiomeiit  in  two  penoOB  diatiAct^ 
ly.  The  truth  seems  to  be,  that  the  mortgagee's  interest  is 
coQtemplBtedin  this  court  rather  as  a  right  than  an  ettatcj  while 
(he  equity  of  redempti<m  assumes  rather  the  quality  and^charBc-  \ 

teriatics  of  an  estate,  than  a  right.  Thus  it  was  said  by  Lord 
'  Hardwicke,  that  in  the  eye  of  a  court  of  equity,  the  equity  of 
redemption  was  the  fee-simple  of  the  *land,(x)  and  though  •  r  370] 
Sir'M.  Hale  called  it  an  equitabfo  righti  yet  he  added,  that  h 
was  inherent  in  the  land^  bmdiog  aU  persona  coming  in  the  poa^ 
»?othorwifie.(l31) 

(j«)  1  Bl.  Rep.  145. 


Cm- 


(131)  Hard.  459.    Yet  there  .are  bounds  to  the  expansion  of  this  Bat  this  e< 
doctrine  of  transmutation  of  estates,  in  the  equitable  notion  of  a  mort-  quitablecoa- 
gage.    Thus,  if  it  were  applied  to  the  statute  of  mortmain,  it  would.  ^  mortirj.Ke 
militate  against  the  obTious  purposes  of  the  legislature  in  the  pro-  as  peraonU 
visions  of  that  law.    It  was»  therefore,  determined  by  the  Master  of  esUtc,  is  not 
the  Rolls,  (Sir  John  Strange)  in  the  Attorney-General  «.  Meyrickt  J^JJ^*^^,e^ 
2  Vez:  44.  that 'where  a  mortgagee  in  possession  devised  the  benefit  effect  of  the 
of  his  mcvKgage  to  a  charity,  it  was  withia  the  mortmain  act     And  «tatute  of 
his  honour  would  not  allow  the  distinction  attempted  to  b«  made  on 
the  part  of  the  relator,  between  a  devise  of  the  mortgaged  premises, 
and  of  the  money  due  on  mortgage.    Kor  did  the  circumstance  of  the 
"mortgagee  being  in  possession    under  a  habere  Jadeu  poewMtonemt 
'seem  to  weigh  at  all  in  the  case,  the  reason  of  the  determination  be« 
ing,  that  the  devisee  would  acquire  a  right  of  making  the  pledged 
estate  hia^  own  by  ioi^losure,  unless  the  money  were  paid.    His 
'  Honour,  observed,  that  by  a  gift  of  aU  one's  mortgages  to  A,  the 
whole  beaefioial 'right  passes  to  him ;  and  be  the  legal  estscte  either  in 
the  heir,  or  executor,  each  would  be  considered  as  a  trustee  for  A. 
who  woidd  be  i^mxlftted  by  the  court  to  use  their  names,  to  get  tho 


379.  EgctcuHfin  4tf  ffSi&i  boAkL 

.    IlAs  1»  be  fibson-ody  di^.a  will  of  realja^pen^rv  not  «XEnilei 

*  [  S'^O  ]      awi  aUiC&ted  as  the  Mtute  tbroctt,  is  clansd  among 'those  .*a£t» 

AB'I^m^*  )ehioh  thoJaw  holda  4o  ^l  wsems^  and fmitoaemwoid  r^mfomd^^ 

not  c^n  of  that  neiiber  oourtaof  oiuiijr  or  law  wiU  pay  FDgard  lo  the  iiiCo»* 

force toruse  tiooof  the leatator,  unleia  he^llaa  gsveo k uttenttoeMandeffiDCt' m 

tion  against  a  tbfe  manner  dictaiod.by  the  statute  of  frauds.    Upon  this  piiocM 

P^*^^    ^'  t^  sw:h  uncflGecuted  will  i»  Kit  cT«n  of  iGwee  in axouft ofomntf- 
mg  a  benefit  •^.  ^,.  ,.  ./r-i. 

in  the  per-  ta  raise  a  case- of  election  againat  a  person  takKkg  a  beiWK  m  the' 

•onal  esute  Mnseoal  estate^ v)  In  liearle v.  Greenbi«iki(x)D^W,  devised^ 

vv  the  same 

will*  bis  freehold)  oopyMd^  and  re^l  estate  wfaatsoeTery  and  whcfeaoi 

Oirer,  and  aU  his  leaseh<^d  estate^  to  two  tnistees^  tbeiv  hciray  el^ 

ocutors}  administrators  and  assigns,  in  trusty  to  npfdy  (h&residiiB^ 

after  paying  thw  own  chatgesi  to  the  separate  use  of  hi^daiiglls*. 

teri  M.  W.  a  married  woman^  duiiog  her  life^  and  to  bei^  her 

disposal,  and  not  suhject  to  thfi  debts  ar.controul  of  her  iilisband^ 

iy)  7  Vez.  juo.  372.  (z)  1  Vez.  i9a 

Bioneyy  or  make  the  pledged  estate  his  own  by  foreelbsure.  ff  it  woidA 
be  so  in  that  case,  then  would  it  be  equally  so,  though  the  ^ftae  muM^^ 
in  phrase,  of  n^nejr  due  an  fnortgage  /  where»  unless  the  court  eonstaqei. 
It  to  pass  the  whole  interest  of  the  mortgagees  it  would  be  in  effect  |k 
void  devise.  It  had  been  rightly  conopared  to  a  devise  <}f  lEjents  and 
profits,  by  wliich  the  land  itself  would  pass  ;  thi^t  such  a  construction 
oug^t  to  be  made  by  the  court,  as  would  be  most  elTectual  to  repel  the 
piischief,  and  advance  the  remedy.  Therefore,  if  this  devise  tended  t» 
let  in  the  mischief  intended  to  be  prevented,  it  was  the  duty  of  the 
court  to  guard  against  its  taking  effeet .  He  was  of  opinion,  that  the  de  • 
vise  came  within  the  express  words  and  plain  intent  of  the  statute  i  tho 
design  of  which  was  to  lay  a  restraint  on  every  method,  ^o«by  land 
might  possibly  come  to  such  hands,  unless  by  the  manner  therein  pre- 
scribed ;  but  seeing  that  it  would  not  sufficiently  answer  the  intent  of 
the  legislature,  if  confined  to  land,  it  adds  a  prohibition  as  to  personal 
estate,  that  it  should  not  be  given  to  be  laid  out  In  the  purchase  oflands^ 
Btit  was  there  no  other  way  whereby  the  Interest  in  land  m7ght  ^oiife 
to  a  charitable  use  ?  Yes  ;  money  due  on  mortgage  was  a  charge  and 
incumbrance  on  the  land,  the  payment  of  which  depeaded  4*1  the  plea- 
sure and  ability  of  the  mortgagor  ;  therefore,  parliaioent  had»  by, ex* 
press  words,  taken  in  that  by  a  third  clause  ;  the  words  of  which,  if 
Ihey  d|d  not  extend  to  mortgages,  he  was  at  a  loss  to  J^now  for  what 
'  purpose  they  were  put  in.  The  meaning  was,  that  you  shall  not  give 
to  A  charitable  use  that  which  is  or  mt^  b&a.  chafft  iffioa  UM,  thou|pV 
aotsostthetiipeoftllegi^  *       -        ■ 


]»nceipft».(o  be  g«pd»  and  topenaie  herbf  ^eedbpiMitfhg, 
czacumi  in  thtrfprtaoceot^  dvee  or  move  Mtnessies, im^wiii^ 
fitiiidinythef tofytnaKs md togivcaad Apeac ^iolHJi.in»fretehoid»  "^'^jpSf^X 
€0p|rfaQldf  and  leaaeboU  otxteias  be  8ho^:thnk'fit ;  ami  gate 
tn  the  tame,  tnmeeftt  wIknh  he  made  joint  exeemon,  his  p^u^ 
jMBal  ealate^  in  truak,  lor  the  aole  and  separate  ote  of  M;  W. 
apd  tabs,  at  her  disposal)  and  not  snbject  to  the  debts  or  coHtrovl  . 
oC  her.  httibeod.  M.  W.  then  under  the  age  of  twtnt]^<cne,  boC 
above  seventeen^  made  her  wilit  and  therebf^  in  pumiance  of  hets  ^ 
power.  «iB  her.  &tfaer^s  will,  gave  6000/.  to  her  daughter  Marf^ 
indien  ifae  attained  the  age  of  twenty^one ;  she  then  densad  'tii» 
BMidye  of  tber  rnd  and  personal  estate  to  the  pUintiAy  the  two 
HiQiarlesy  their  heirB»  eaecutors,  and  administrators*  forever.  The 
bBl  was  brooght  by  the  ptaintift  to  ha?e  the  appdntment  made 
l^y  M*  W.  of  Uie*  real  estate  in  their  fovoor  established  ;  hot  the 
court  held  the  will  as  being  Toid^  by  reason  of  the  nonage  of  the 
mother,  and  consequent  inability  to  make  a  will  of  land^  to  be  a 
bad-  ^t^eutten'of  power ;  and  then  the  question  aroserv  whether 
tfie  heir.  9t  law  ouild  take  the  legacy  of  8000/.  under  the  will» 
VfUoh  was  weU  devised,  (the  testatrix  being  of  a  capacity  to 
dbpose  cf  personalty)  and  at  the  same  time  claim  the  lands  bf 
descent,  against  the.appointment,  or  was  put  to  her  election,  upon 
the  rule  of  not  disputing  a  will  in  any  part  under  which  you  claim* 
And  the  case  for  the  daughter  and  heir  was  thus  put  at  the  bar. 
It  was  said,  that  the  rule  was  true,  when  properly  understoodi 
thajt  wherever  a  person  claims  under  a  will,  and  by  the  same  will> 
pnpfrly  fiiPtcutffd^  land  or  any  thing  else  is  devised -to  another^ 
whach  the  testator  had  not  a  tit(e  to,  the  person  elttming  under 
the  will  shall  not  dbpute  the  tide ;  the  will,  manifesting  the  in- 
tent how  tlie  whole  should  go ;  but  that  rule  did  not  go  to  make 
good  what  was  in  effect  no  vnU;  that  the.  case  under  considera- 
tion was  one  in  yrbich,  there  was  no  vnllj  and  that  it  was  not  the 
case  ofa.  wjdl  impeached  for  want  of  title  in  the  testator ;  it  was 
ilka  a  devise  to  .a  obaritafale  use,  since  the  statute ;  it  was  not 
want  of  tillCf  but  w»t  of  capacity  to  make  any  will  at  all  of  real 
estate.  -To  this  distihction  the  Chancellor  seemed  to  accede.  His 
LiOrdship  observed,  that  as  to  the  dquity  of  the  plaintiffs  from  the 
*claim  of  ,the  8000/.  it  was.  true,  it  lyas  determined  in  Noys  v. ,  s  [  373  ] 
MorrfauAt^ff)  tl^at if .^pids ii]^,f<^. w^^re, giTeu toone chiklf  foxi ta 

ifi)  a  Vera.  581.  ' 
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;«    Msliosao^.   But stitti  lift  «B»«fQpkiiBaiblAHa.tU»td]^^ 
allf  tkwiFicMWy  «MAtlM*  Ae  Ikv  at  l««r  «■»  B«i  «i4^^ 
htr ekfttioilf  im  kt'ttte-  i^ift^^WAiM  Imr  M«  wiM)  vBs*i$aid  9  and 
liwt  wheM  tiic'oMipinNi  awwit  fioi  thttiin#i#^>««y  ^t^  «t»  emm* 
$mtimf  or  ti»iairf»y  of  ^Iheiwi^^ there  wa»  •»  caio  whiM  tlte  k^ 
g«lieeiw9  itii^udl  te  mmIw  ap  etoctimf  y  Iw  tiicrt  wwnotHtf  «f 
the  lMMi»   AMiWs  L^vMiip  putlhetftfteof  admwdT  alagaejp 
•lit  oC  land  b^r  •  -tnta>>rt»  his.lidr  al<lftwf  androf  the  laDdttt 
aaotbw'y  whtw,  if  tbeirittbem^^Jr^niiMif  occoml^  <o  Alr«Mifc 
mm^frami^  Ibv  the  vtaleiMey the aoiMt  inH  Dot^Mi^tba  hehr 
ak  kw,  vpon  acoepiittg  «he  le^acf^  to  gwe  a|>«th«  kndi    That 
•«elk4i:caac  diiiMdipam  NV>yt «».  Mardaant,  fe 
#dhg ;  thaaa  tha  teatalop  demad  mbm  tenda  which*  'werof  aai 
atbua'whhi^iNaeDQty'ldaowii;  aad  the  coan  8aid»  that  the  da* 
^bee  ahottMaiiflhr  thahaidata  paas^  a»  if'tba^  warn  the  demar^a 
cnnk  fi«iti»  the  piaeipBlcaBeyWhethet  the  litfida  wave  the  teala^ 
tav^li  awn  ov  not}  they  eoiM  net  pasa  ^y  the  wllh- 
Bntif intuch  '  But  Wk  BodghlGii  v.  B)M^htoii,C^}  adkaihoiiaiv  was  tahemaa  to 
unexecuted    ^^g  painty  by  the  tame  Chanaelor  who  detcrndned  Haarle  im 

will  there  is^*^*^.,  .., 

a  legacy  to  G««ttibaakr wlttch  haa  been  facagfBMwdaiid  cannmed  by  aidtae* 

^leheir v^on  ^,1,^^ aMUhofMes^ thaagh wUh  aanie vetnatka upa» iia  TefiaatBanl 

he  did  not  aad  suhltety.  Ii^this^use  el  BaaghtoBi  v«  rBaug|i«iiH  k  was  hdd 

^T^^ he  ^18  ^'^^  ^  ^^fS^t  ^  ^  MeiiP,  i^oa  tH0  «a^«M  ^onOtim  thai  he  ^dnat 

imt  to  his  e-  diaiMw^ie^will^  wottldlpatthe  hor  toan^eketieQi  either  ca  acospt 

lectioo.  ^^  leiiacjS'  or  the  tankfo-devised  im^js  ahhaugh  the  will  was  not 

<ntecm4d>aoeaffdjfig'  t^tfafe  iMStM.   The  caae  waa  a»  foUawa :  A 

freemait  of  Lontdatidteriaed  hts  real  eMte  to  his  younger*  sea^ 

Stephen  Boughtorh  and'all  hia  peraoaal  eatate- among  faia  ctdH 

« r  »Y4 1     ^*'^* »  *ainenglAereai,'1300l.  apoB  aomeoefiliDgeiieieB  to^raoo* 

the  dknighter  of  fais-eldest  aon;  acMiiig  this  clause^  ^  ^  any  child 

an  efalctai^  of  nitae^  o»  taiy^ia^thelr'  rights  or  aay  w4ia>  maf  raceiaa 

bedefit  bf  my  utll^  ahail -any* way  litigate^  dltpiite)  or  oontmteat 

tiie  whofe^ -or  iritay <  part  theiwo^  ^  iha  aadkala  there«>^belaBgiaq^ 

ar  not  jg^  fiweh  dlacHargea  aa  any  williivqiiipts,  ^r  nattcdnaply 

lPidi*the  whala^  aadaA  and  etsfy  6oadil«i*andoanditi«iaahafaia 

'    canuiiiad,  both^aa  ta  real  and  penaaal^Ate^  aubh^ldldoa  ahil'r 

di^aoAiraafelhtea  totheofi  aeiwvally^  ahali-fovfeit  4|l>ahiiai  and 

ih)  9  Vea.  12. 


t 

Ar #r|;ih«iagbpigt»f'tii>eyBttdwi ^■miel^<Be  fomttmA^s  ^k^ 
vokitig  vhlit  I  gate  Kr^thdint  I  ||iye  ittbniy  rviidiiarf  leg«teeft% 
the  tpalBtortttdciPw  tote  te^tto/instwwntai^  «A'^|ittMlidiMi4Btllfe^ 

^yffmnprin  faaan,  hat  at  iraa  iMtaAfciaAaAiiy  ki^  aafc*  ittA  anyjirffc^ 
oess  MbatvUKk  att  ;  tbtm  wat  acodioiir  trfliwilt  4Mi^ 
^faim,  tfacfcin  tekbg  aoicdof  and  reddbg^  tlMtb  likiiil»riMk 
ladention  of  this  lib  last  willtiie  ouMb  a  codkit4li«Mlo»  aid  goiia 


Qffaec»  by  ihr  <1f ath^ Jier  fatliar»  i)ao— ie  Mf  «t  b«r>te. 
f^Noidfotfuft^aBdtoemitfedto  whatever. ke  left  to  deseeM^.«r 
wUcli  mgiit  to  descend,  £tMi  th«  lamifiAy  laf  this  dkpUiitiMfc 
fite  beiDg  an  lafiutt  of  tonder  jpoirsy  tfaia  biil'i^ 
^Im:d,  ttie  ^BOingefll  ioaof  the  ttfltator,  1^ 
tMbs,  iamcdec  tlwt  she  ndglit  anake  bbr  elaidoaf  «iMdiar«  4ie 
would  ha«e.cbe  IddOi^.  <n*:thekDdwlttclifa«pptiiedto4McoiMl«» 
ber;  for  that  aha  toM  not  cktmboih.^  Uutyif  abaciioaette 
legacy^  ahe  must  let  the  ceal  ealate  fpa  .accotding  «»  the  intftMr  i 

The,  point  i»ao  partkalar,  and  the  Ohaaceior'a  judgmetttsb  hi^ 
inhioua  and  diacimuiMiin^  that  Ihave deeoMd.it  moat  ywjfilaiile 
la  tfaetaaderto lay  it  beiare  hun  aaehat kngdb  i 

Um  ljAedafa8paaid,.te.a«aaatiafiedtihat<heinfiwt;ovgfatnal 
to  taise  the  benefit  cf  the  peradtaal  legacy,  iriUioiit  at  aone  anna 
or  other  wahing  any  right  ta  ;the  dcaaaoded  Mdt;  and-jl  Waa 
very  dtfflbreot  batn  liearie  v.  iGeeenbanlur'  The  •'leaMw  bad  a  r  375  i 
afiade  one  tuateaBtcntf  ia  which  he  had  uaed'Wart^  espraaMHi 
anl  eftaliaeay  rehftive  both'  totted  and  persoMd  estate  \  tfid  in  hii 
contained  a  «laitoe»  importing  in  worda^  though  not  by  tetfe  of 
Ihe  iastnuoem,  to  be>  a  devise  of  the  reid  to  the  plaintifi^  g>^(t 
tlOO^  to  his  graad«daiighaer,  and  taking  «pon  him  todiapeaa  oC 
hia wbolepeNomd  eataleaBMing  his  eidldren>  who wwM nette 
hotMidthei«eby,«ahe  wasaffeemanw  He  then  added  the  espraaa 
aboae  wioch  waa-iiie  sole  ground  of  •diatinctiaB  betweenithio'aad 
other  eaaea;  oad*  in  the  codicil^^eok  notice  of  that  very  ittatmH 
HscMaa  a  willv  Whkhioodlciy  waa  aigiledy  and  p«t  that  difioaltjv 
which  oiberaiae  might  have  arisen  from  Ihe  lmperlectioiii>f  tlks 
inatruaMnc,  out  trfthe  question.  But  nolwlKbataftdfaig^  tbioy  k  waa 
a  will  only  Xsf  foiee  of  tbe-inatrtiineBe^  to'piaa  perionui  eatafte  | 
for  neither  Ite  will  or  codkal' was  ao  exeoated  aatopass  reri-eft^ 
tate.    The  plaintiff  inaiatedt  that  the  defendant,  iMvii^  a  legacy 


ms 
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'  Ih^redfy ;  gnkatft  she  sofered  the  dispMiiioii  #f''4lR(lMiri!t»tite 
^dlBCl.-  In*  N«fs  V.  MordavDl^r)  (which  mm  tto'Sm^  cus)-  the 
tetanor  «Kas  dbpcMifig  of  hMd.  The  svbsequeiitiCHesf  lU^StPMit- 
:S^d  <i^.>StrealfieldX^}^«ere  mil  of  a  derieecf  nal^ettste.  •  UkI  the 
^ukgMieJio feither^  but  been  confiwad  to  raalcstatni  tfamhfoc* 

^.tion  had.  nevtr  nsea,  because  the  imtnuiMOt  must  te  eflfbciasl, 
se^  w6U  t04)ae  real  estate  as  anodier ;  so  dwt  iftfaef/iisd'  btith 
beefrreal  esutes,  thb  difficulty  could  never  have  anacH  so*as  to 
ihiake  the  pant  oeme  kno  queslioii;    Locd  Talbot  vent-  so^Eir 

•Ioy  ;«4iere  the  wiU  conprised  both  real  and  petvoBalestidBt  8^ 
hsA^  to  which  one  child  was  entitled  iataiif'  was  thereby  giv»  to 

another^  and  a  personal  legacytoa  tenautin  tailftocoiMiier  ttas 
a»  iiUQlied  itt4ient,  that  whoever  took  by  that  wtil^sliould  comply 
with  the  whole ;  so  that  he  put  the  party  to^an  eleodon ;  but 
neither  in  Jenkins  v.  Jenkins,  nor  in  Streatfield  v.  flueMfiBkl> 
was  thete  a  question  of  the  defect  of  themnrumem^  . 
.  ^^lien  came  Hearie  'v,  Greenbankt  which  was  the  first  cu^pu 
-which  the  difficulty  arose  upon  the  d^t  ^tke  ttrntrwrnemj  •& 
which  case  his  opinion  was*  that  there  was  no  g^raond  fiyp  the 
court  to  imply  a  condition  to  abide  by  a  will  of  landy  wlten  there' 
was  none ;  and  that  it  would  be  dang;erous  lo  hpeak^m  tipon  tfie 
statute  of  frauds,  by  making  an  otate  to  pass  ktf  an  ■iMmmniii 
not  sufficient  to  pass  real  estate ;  and  that,  not  byr  the  words*of 
tlie  testator,  but  by  a.  condition  implied  by  cooatniotkm  of'the 
court ;  therefore  it  could  tiot  be,  nor  was  it  wammtod  by -floy 
precedent,  for  it*  was  only  guessmg  at  the  iMent  of  thikiissialory 
-who  might  leave  it  with  that  very  view.  Btit  th«iqueatM0  was, 
whether  the  case  b^fi^re  him  did  not  di£Ebr  frona  thnt>b|r  roMon 
of  the  express  clause  in  the  wiiL  It  had  been  very  caodidiy  vsd- 
mitted,  that  if  there  was  no  devise  of  a  real  estate^  bi«k  a  i^rsQiial 
legacy  was  given  on  an  express  cooditiont  that  the.lagatn&  iMMki 
not.ei^oy  it,  unless  within  a  certain  time  he^convsyod  a  real'es- 
tate,  whether  coming  fcom  the  testator  or  noif.  he  ahottUuBat.4n- 
joy  k  but  on  those  tertns ;  the  hmds  not  passing -bji.ioocejofjhe 
will,  but  \3f^  the~oporatian  of  the  particular  cla»i%>4ri|aitatiyH;  the 
.coadidon.  The  legatee  had  it  in  liis  power  cither  la  partwtUibe 
li^or  not;  if  he  chose  net  to  pan  with  the  land»iio<fsffidui«il  the 
^  oanditkin ;  ior  any  kwfiil  condition  mi|^it  ha  jaaneaod*' 

'  *   '  (c)  2  Vein.  581.       ((/)  Cas.  Temp.  Tato.  176. 
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'^thongbit  #as'aliiiofltUie  teneiatfafr present)  a%«iippaiejn  4)e 
<sai|i»j]»8tnMiQafc  thsre  vm  a  deyiae.  boHt/of  neat  «ad  p^iMKpJy 
^faermtiil  fiODBBottd^QDly  «»f>ass  the  ptf9onal9.iAd  aottlie  ffiimki  but 
a  tebditioCL  vodesed  that  Ibe  pienoDal  kigatee  siioiitet  |)ecniil«fii« 
sMtee pbrMBti  t^ vbom the Und  was  g;i¥en,-to  Md  tetheoiijitod 
their  hekB  s  the  coadkioD  annexed  would  teki&  plAOtf^  tAwmgli  lihe 
deviae  was- Void  aa  to  the  iandsy  according  to  the  statHlti  o£  fvaud^ » 
far  the  legatee  oanld  not  tate  it  in  comradktion  to  the  t)ealator*a 
vvorda  ;  and  the  deviae  in  the  princip<d  case  amoiuitad  to  the  same 
«a  if  the  teatatnr  had  annexed  a  condition  to  penait  S|e|ihen  *to  *  [  377  \ 
enjoy  the  land.  The  court  must  put  a  reasonable  conatmctiiani 
whioh  wasf  that  none  of  the  devisees  should  receive  aoy  benefit 
by  tlmwjil,  unless  they  aiiflkred  the  whole  instrument  to  takeef- 
•fect  \  not  hawing  regard  to  the  validity  or  ibrce  of  it,  according 
*ta  the  statute  of  frauds,  but  to  the  clauses  and  expressions  usfd. 
In  Hearle  v.-  Greenbank,  there  was  no  CGincyition  expressed  in  ihe 
yinSki  it  Tested  singly  on  the  construction  the  odurt  was  to  make^ 
upon  the  implied  condition  that  those  claiming  benefit  by  it» 
should  anffer  the  whole  to  take  effect ;  and  then  it  must  necesaa- 
nly  refibr  to  the  vaKdity  of  the  will ;  for  it  was  rightly  argued, 
thattte  will  OQHild  not  be  read  so  as  to  support  a  (Usposition  of  veal 
lealatey^ttat  beii^  an  instrument  to  that  purpose.  In  that  casc^  when 
tlte'  ooupt.waa  to  make  si!ich  a  construction  by  implication  from 
the  foroeof  the  instrument  itself,  the  court  must  see  the  will,  and 
aould  not  take  nctioe  that  that  was  a  will  of  real  estates)  but  in 
^the^caae  bafofchims  where  there  was  such  a  condition  annax^ 
«d  f(»  a  personal  legacy,  the  court  miist  consider  every  part  of 
HMt^  whether  it  -was  a  matter  relating  to  real  estate  or  not*  You 
ftiQSt  read  the  whole  will  relating  to  the  personal  legacy,  let  it  re- 
late to  what  it  ^11;  whicli  was  a  substantial  difference,  h^  Lord^ 
ab^  aaiid,4ittd  would  prevent  his  going  so  fat^as  to  bre^  in  upon 
the  statute  of  ftwids,  4aid  at  the  same  time  would  attain  natufal 
jusliee,  which  required,  as  far  as  might  be,  auch  construction  to 
be  made,  oCbenHao  the  intent  of  the  testator  might  be  overtumad. 
But  aa  there  might  be  a  difficulty  how  to  carry  the  will  into 
execution,  ibr  being  an  infant  of  t^ider  years,  ahe  could  not 
judge>fi>rherselfvBor  couM  the  master  judge  for  her,  it  being  on 
several  contkigencies,  so  that  until  she  came  of  age,  no  dactioD 
couUbe  made,  his  Loiidship  aaid,  the  plaintiff  qiimi^  till  then  ra? 

a  s 


\ 


c^f f .  .1^  xmvlf^  ^d  piw£^  /Q(f  the  estate,  subject  to  Airther  order 
of  the  court,  but  must  be  restrained  from  commitUDg  waste.  If 
the  u)&Dt  should  elect  to  have  Uie  land)  then  whatever  the  plsdo- 
tiff  should  be  entitled  to  as  liis  orpbans^e  pait  of  the  testator's 

•  [  37S 1     personal  estate;*  *woukl  be  liable  to  make  satisfaction  for  what  he 

should  have  received  oujt  of  the  rents  anil  profits  of  the  real,  as 
tlie  court  siiould  direct. 

This  distinction  tafcen  by  Lord  Hardwicke,  between  the  cases 
•f  He^rle  V.  Greenbapk>  and  fioughton  v.  Boughton,  was  reo^^ 
nised  and  adopted  by  Lord  Kenyon,  in  Carey  v.  Askew^l32) 
which  case  has  already  been  cited  for  another  point  in  a  former 
part  of  thischapter)  and  of  which  the  Chancellor  gave  the  follow- 
ing account*  as  to  the  point  now  under  consideration,  from  his 
own  note*  ^  I  haye  Ipoked  at  my  own  note  of  Carey  v.  Askew. 
Lord  iLeoyon  there  said,  the  distinction  was  settled,  and  was  not 
to  be  unsettled,  that  if  a  pecuniary  legacy  was  bequeathed  by  ao 
unattested  will,  under  an  exfires9  condition  to  give  up  a  real  es- 
tate, by  that  unattested  will,  attempted  to  be  disposed  of,  such 
condition  being  expressed  in  the  body  of  the  will,  it  was  a  case 
of  election,  and  he  could  not  take  the  legacy  without  complying 
with  the  express  condition.  But  Lord  Kenyon  also  took  it  to  be 
settled,  as  Lord  Hardwicke  has  adjudged,  that,  if  there  was  no- 
thing in  the  will,  hut  a  mere  devise  of  real  estate,  the  will  wa^ 
not  capable  of  being  read  as  to  that  part ;  and  unless  the  legacy 
was  g^ven  so  that  the  te^»tor  said  expressly,  that  the  legatee 
should  not  take,  uniesathat  condition  was  complied  with,  it  waa 
not  a  case  of  election.    The  reason  of  that  distinction,  t£  k  were 

.  r€8  mtegra^  is  .questionaEble." 

•  r  379  1 

It  seems  that  ^"^  ™°'*  P^"**  occurs  to  me  as  proper  to  be  mentioned,  be* 

if  a  man  have  ibre  this  part  of  the  subject,  respecting  the  extent  and  qfteradon 

mT  frit*.  ^^^^  ■^'^  °^  ir9xi!^  is  coQchided.    It  was  heW  in  'the  case  of 

fiolds»  and  Rose  v.  Bartlet,  ( 1 33)  in  the  eighth  year  of  Claries  the  First,  that 


•W*.**^iWMMB«*i*»ata^4*«^W«MW«lMa 


.   (}32>  The  cas^  is  reported  in  2  Brawn,  C.  C  5a;  but  tbe  |MNnt  iui« 

der  consideration  in  the  text  only  appears  to  have  made  a  part  of  it,  by 
tlie  notes  of  it  referred  to  by  the  counsel  for  the  heir  at  law,  and  by  the 
Chancellor,  in  Sheddon  «.  Goodrich,  8  Veas.  jun.  481/ 

(133)  Cro.  Car.  295.  pi.  3.  The  authority  of  thts  caie  has  been  sub- 
mitted to  (as  Mr.  Coxe  Y)bserv^  in  his  note  to  AdiKsv.  Clctn^nt,  2  1^: 
VTim.  46&)  >  Bay  «.  Trigg,  1  P.  Wias.  28d  DtftTs  «.  Gibbi,  13  rf 
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if  a  nuB  hare  lands  in  lee,  and  lands  for  ream,  tttiddlMse^  ftli  Mk  deviaeanhU 

landi  ond  tc» 

lands  and  tenements,  only  the  fee'^impie  lands  pass,  ttnd  not  the  ^fnaiu  by  a 
leasehold  estates.    But  if  a  man  devises  all  hirf  lands  and  tem>  ^if*  unattcs- 

^  ted,  the 
ments,  having  leases  for  years,  and  no  freehold,  the  leases  for  leaseholds 

years  will  pass ;  for,  otherwise,  the  will  would  be  merdy  vold.(r)  wiU  not  pass. 
And  if  a  man  devise  all  his  lands  and  tenements  at  a  fiarticaUir 
place^  and  have  only  leaseholds  answering  to  the  local  description, 
upon  the  same  principle  the  leaseholds  vnll  pass.    But  whut  if  a 
testator  have  both  fee-umple  and  leasehold  lands  at  a  particular 
place,  and  he  makes  a  will,  devising  all  his  lands  and  tenements 
at  that  place,  by  a  will  not  executed  to  pass  freehold  estates,  but 
duly  proved  in  the  ecclesiastical  court,  and  sufficient  to  pass  lease* 
liold  property  ?  As  in  such  a  case  the  freehold  cannot  pass,  will 
the  leaseholds  be  carried  to  the  devisee  ?  This  was  one  of  the 
points  in  Chapman  v,  Hart,(/)  determined  by  Lord  Chancellor 
Hardwicke,  where  a  testator  devised  all   his  lands  at  or  t\t»t 
Fowey  to  the  plaintifT,  so  situated,  and  the  will  was  executed 
ki  the  presence  of  two  witnesses  only.    The  Chancellor  observed, 
that  it  was  not  certain  whether  the  testator  had  any  leasehold 
in  or  near  Fowey.     If  there  should  appear  to  be  both,  and  the 
}aw  had  been  with  the  plaintiff,  so  that  she  should  be  entitled 
thereto,  it  would  be  a  ground  for  the  direction  of  an  inquiry  ;  for 
the  answer  was  not  a  positive  negation  of  any  leasehold!  But 
i{^  let  the  *fact  come  out  how  it  would,  the  law  would  be  against    *  [  380  ] 
the  plaintiff,  he  ought  not  to  direct  an  inquiry.     And  he  was  of 
opinion,  that  though  it  should  appear  that  the  testator  had  lease- 
hold as  well  as  freehold,  the  plaintiff  could  pot  be  entitled.     It 
was  clear,  since  the  case  of  Rose  v,  Bartlet,  that  such  a  devise 
should  be  confined  to  the  freehold,  and  the  leasehold  should  not 
pass,  unless  there  was  only  leasehold,  for  then  they  should  pass, 
that  the  will  might  have  some  effect. 

But  the  distinction  taken  for  the  plaintiff  did  not  hold  ;  for  it 
was  applying  the  reason  in  that  resolution  m  Rose  v,  Bartlet,  to 

(e)  Vide  Knotsford  «.  Gardiner,  3  Atk.  450.  {/)  1  Vcs.  371, 


IVrns.  36.  Knottford  if.  Gardiner,  3  Atk.  450.  and  Pistol «.  Richardson, 
rqported  in  the  same  note.)  in  whieh  last  case  theaathority  of  Addis  ^^ 
Qement,  which  relied  on  the  words  *'  all  the  lands  which  tlie  tcstator^ 
was  seised  jr  possessed  of,  of  any  ways  interested  ini**  was-  shal^sii^ 
Vid.  6  T.  R- 34^.    Lane  T.  the  £arl  of  Stanhope. . 
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^  ^ffief ^t  piuppoaei  frooi  what  k  was  there,  where-it  wasapfilied 
to  the  coiistniction  of  the.  words»  the  inteotion  of  the  testator  aris- 
ing frani  the  fact.    Here  it  was  a  presumed  in^nty  arisingy  ncf 
iron  the  words^  but  from  a  defect  in  the  eaeciaion  of  the  iostru^ 
mei^r  AOd  his  supposed  knowledge  in  the  law  of  that  defect,  and 
that  he  intended  to  pass  only  what  might  pass.     But  that  defect 
in,  the  executioo  of  the  instrument  ccmld  not  warrant  the  cniirt  to 
inake  adifiEbrent  construction  from  what  it  would  if.  duly  execute' 
ed;  wluch  then  would  be»  that  the  freehold  lands  only  would 
pass.    Suppose  a  case  (which  though  he  did  not  know  to  be  de^* 
terminedi  he  should  not  doubt  to  determine  so)  of  a  person  seise4 
^freehold  and  copyhold  in  D.  who  surrendered  to  the  use  of  hit 
wilk  and  devised  all  his  land^  and  tenements  in  D.  to.  his  child  i 
there  being  a  (surrender,  both  freehold  and  copyhold  would  pas% 
if  the  will  was  duly  executed  according  to  the  statute  of  frauds  t 
hut  if  no  surrender  to  the  use  of  the  will,  only  the  freehold  would 
pass  ;  Xq  which  lands  and  tenements  generally  mentioned  should 
be  applied  \  there  being  no  surrender  to>  the  use  of  the  wilU  tq 
show  a  difffsrent  intent    Suppose  that  will  executed  in  the  pre? 
fence  of  two  witnesses,  or  of  one  only ;  tbo^  general  words  used  ; 
and  no  surrender  ;  though  this  were  to  a  child  or  wife,  the  court 
would  not  supply  the  defect  pf  the  surrender  to  the  use  of  the 
will,  or  compel  the  heir  at  law  to  surrender  the  copyhold  to  the 
devisee,  because  the  will  was  not  duly  executed  ;  when,  if  duly 
executed,  the  court  would  not   have  supplied  that  defect :  for 
r  g  38 1  ]     *such  variation  of  the  construction  would  be  very  dangercms,  and 
|i|ight  make  terms,  and  perhaps  terms  attendant. of  the  inheri- 
tance, to  pass  ;  there  wa§  no  ground  therefore  for  an  inquiry.  - 


PART  in. 


Of  th    ■    a-      HAVING  treated  in  the  preceding  part  of  this  chapter  ofthe 
ture   of  the  cfieration  and  exttrit  of  the;se  sections  concerning  wills,  it  re- 

l^**ubBcrii>  ™^*^*  ^  ™®  ^®  inquire  Into  the  state  of  the  law  on  the  essen- 

tion   of  the  tials,  held  requisite  for  satisfying  the  statute  in  regard  to  the  aig- 

vntnesses.      nature  of  the  testator,  and  the  subscription  of  witnesses.    The 

formalities  required,  are,  1st.  That  the  will  be  in  writing;  2d.. 

That  it  be  ugned  by  the  devisor,  or  some  other  in  his  presence, 

and  by  his  direction  ;  and  3d.  That  it  be  attested  and  subacribe4 


in  hisjpraRnee)  by  three  or  more  crediUe  witaeisetij   •TM^iie^ 

cesiaty-for  the  will  to  be  in  vnitmg^  and  the  addiUon  mthU  .yv^ 

4pect  made  to  the  statute  of  wills  hy  the  statute  of  fraudBy  bf 

reasoo  of  the  mofe  extended  range  of  icb  operation,  has  been  tJ^ 

yeady  considered.    The  signature  of  the  testator  comes  aoh^ 

therefore)  to  be  treated  of. 

If  the  language  made  use  of  by  the  legislature,  were  to  be      What  is  a 

undentood  in  its  natural  and  usual  sense,  it  should  seem  that  sufficient 

signing. 
diere  could  be  no  great  contention  in  regard  to  the  meaning  of 

the  words  ^  shall  be  signed  by  the  devisor,'  which,  to  all  popular 
.HHd  official  purposes,  is  conudered  as  importing  the  actual  and 
formal  sttbecriptka  of  the  name  of  the  party  at  the  bottom  of  the 
.instrument,  to  authorise  or  ratify  the  contents.  And  by  direcl- 
3)gi  this  to  be  done  in  the  presence  of  three  witnesses,  the  sta- 
tute would  seem  to  every  mind  unused  to  artificial  distincdoos,  to 
require  that  the  attestators  should  have  ocular  and  simultaneous 
evidence  of  the  act  of  signing  performed  by  the  testator.  t 

*Very  soon,  however,  after  the  legislature  had  thought  fit  to  *  [  383  ] 
place  these  guards  about  a  dying  mrtm,  in  the  last  and  most  mo- 
mentous act  of  temporal  concernment,  courts  of  justice,  yield- 
ing to  the  popular  bent  towards  an  excessive  freedom  and  fiicHity 
in  alt  kinds  of  alienations  of  property,  instead  of  executing  the 
intention  of  parliament,  seem  to  have,  been  resolved  to  employ 
.aU  the  resources  of  their  astuteness  to  frustrate  its  caudon,  by  an 
elaborate  intricacy  of  enervating  distinctions. 

In  the  case  of  Lemayne  v,  Stanley ,(134)  which  was  deter-  .^  .^|  ^ 
mined  about  four  years  after  the  statute  was  passed  \  it  is  surpris-  written  by  a 
ing  to  observe,  with  what  little  ceremony  the  solemnity  of  signing  ^Jj^*  yJ^J^j 
was  treated,  and  how  lax  were  the  principles  of  interpretation  with  his 
which  were  to  lay  the  foundation  for  the  future  application  of  a  "J^^'e  ^gtal 
law,  deeply  affecting  the  whole  property  and  commerce  of  the  tute  is  held 
kingdom,  and  framed  for  the  prevention  of  those  frauds,  the  very  ^^  ^  ^^  ^y^^ 

sinews  of  wiuch  are  the  uncertainties  of  the  law.  Stanley,  seised  signature  of 

the  testfttor. 
in  fee,  wrote  his  will  with  his  own  hand,  beginning  thus,  **  In 

the  name  of  (yod,-  asnen.    I,  John  Stanley,  make  tliis  my  lasi 


(134)  3  Lev.  1';  and  again  in  the  case  of  Hilton  v.  King,  Lord  Kortli 
and  Levinz  agreed  that  it  was  immaterial,  whether  the  signing  be  at 
Ihe;  topor  bottom  of  the  will,  for  the  statute  doth  not  say  stibseribed, 
hut  sigaed  by  the  testator. 
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Whether  In  the  case  of  Lemavne  v.  Stanley^  above  citedy  three  of  the 
s^ine.  **  judges,  iDcluding  the  chief,  were  of  opimoB,  that  the  ^testator, 
'  I,  385  ]  by  fiutling  his  seal  to  the  will,  had  suflficientlj  lUgned  witliin  the 
statute,  for  they  said  that  a  ttgnum  was  no  more  than  a  mark, 
and  sealing  was  a  sufficient  mark  that  it  was  his  win.  In  Wame- 
ford  V.  Wameford^it)  which,  after  a  long  interval,  seems  to 
have  been  the  next  case  in  which  this  question  came  to  be  con- 
sidered, it  is  said  to  have  been  held  by  Lord  Raymond,  on  an 
issue  out  of  Chancery  of  dtvUavit  vel  non,  that  9eaiing  a  wiD 
was  a  tignhig  within  the  statute  of  frauds.  We  are  to  observe, 
that  in  Lemayne  v.  Stanley,  the  opinion  of  the  judges  must  be 
regarded  as  spoken  obitery  the  case  being  decided  on  the  ground 
of  the  sufficiency  of  the  insertion  of  the  name  in  a  will,  written 
by  the  testator ;  and  the  point  in  Strange,  as  stated  only  in  a 
short  note,  was  agitated  at  msi  firitu  only.  But  this  doctrine  was 
but  ili  received  in  the  subsequent  case  of  Smith  v.  £vans,(/) 
wherein  Lord  Chief  Baron  Parker,  Baron  Clive,  and  Barco 
Smith  (in  the  absence  of  Baron  Legg)  are  stated  to  have 
said,  that  the  opinion  of  the  three  judges  in  L.emayne  v.  Stanley 
was  very  strange  ;  for  that  if  it  were  so,  it  would  be  very 
easy  for  one  person  to  forge  another  man's  will,  by  only 
forging  the  names  of  any  two  persons  dead,  for  he  would  have 
no  occasion  to  forge  the  testatoi*'s  hand.  And  the  same  judges 
declared,  that  if  the  samethuig  should  come  into  question  again, 
they  would  not  hold  that  -sraHng  a  will  onfy,  was  a  sufficient  sign- 
ing within  the  statute.  The  Chief  Baron  seems  to  have  been 
less  resolved  on  the  same  question,  in  the  opinion  delivered  by 
him  in  Ellis  v.  Smithi(m)  in  which  he  thus  expressed  himself : 
^  As  to  the  point,  whether  sealing  be  signing  ;  I  own  I  think  it 
is  not ;  for  the  character  and  hand-writing  are  necessary,  and 
were  designed  to  prevent  or  detect  frauds  and  impesidons.  But, 
however,  said  his  Lordship,  as  in  some  cases  it  has  been  thrown 
out  obitevy  and  in  one  case  decreed,  that  it  is  equal  to  signing,  I 
shall  submit  my  opinion.*'  But  Willes,  C.  J.  said  decidedly  in 
the  same  case,  that  he  did  not  think  «ra^jr  was  to  be  considered 
*  [  386  ]  AS  ^g^wig  ;  and  he  added,  that  *he  declared  so  then,  because,  if 
that  question  ever  came  before  him,  he  should  not  think  himself 
precluded  from  weighing  it  thoroughly,  and  decreeing,  that  it  was 

(i)  3  Strange,  rW.        (/)  1  Wils,  313.        (w)  Repprted  in  1  Vez. 
jun.  11. 


cu.  5.^  .   Execution  of  fFills.  38d 

tiot  ^gi^^9  not^thstanding  the  Mter  tSctOy  which  Hi  inany  discs    ^ 
were  mmqtutm  dktd^  'but  barely  the  words  of  the  re^Kiften ;  lbr> 
u^xm  examination^  he  had  found  that  many-  of  the    sayings 
ateribed  to  that  great  man.  Lord  Chief  Justice  Hoh)  were  n«rer 
said  byhim.(136) 

The  opinion  of  Sir  John  Strange,  Master  of  the  Rollsy  was  on 
this  point  correspondent  to  that  declared  by  the  Chief  lustkei 
He  observed,  that  he  was  not  convinced  that  seafing  was  signiiig'; 
for  sealing  tdentified  nothing  i  it  carried  no  character  ;  and 
most  seals  were  affixed  by  the  stationers,  who  prepared  the  paper. 
Lord  nardwicke  did  not,  according  to  the  report,  speak  in  this 
case,  as  to  the  question  of  sealing,  but  in  a  case  which  had  been 
determined  by  him  two  years  before^n)  his  Lordship  had  ex* 
pressed  himself  in  stronger  language,  to  the  same  effect  with  the 
Lord  Chief  Justice  Willes  and  Sir  J.  Strange  ;  he  then  declared^ 
*<  that  the  statute,  by  requiring  the  will  to  be  ttgned,  undoubtedly 
mealht  some  evidence  to  arise  from  the  hand^writing  ;  dicn  how 
couldit  be  said,  that  putdng  a  seal  to  it  would  be  a  sufficient  sign" 
*  ing  ?  for  any  one  may  put  a  seal ;  no  particular  evidence  arises 
from  a  seal ;  common  seals  are  alike ;  no  certainty  or  guard 
therefore  arises  from  thence/' 

im  a  late  case,  which  will  be  presently  produced,  it  was  a       whether 
conssderable  doubt  with  the  profession,  whether,  if  a  testator  miking  a, 
or  withess,  eook)  not  write  his  name,  he  might  satisfy  the  statute  ^beptfty^^ 
by  making  his  mark.    In  the  case  of  Lemayne  v.  Stanley,  as  it  unable   to 
18  rep6rted  in  Freeman,(o)  it  is  said  that  the  •court  were  of  opi-  JJJfficiciA 
Tiion,  that  it  was  not  necessary  for  the  testator  to  write  his  name,  >ignug   or 
for  some  cannot  write,  and  there  their  mark  is  a  suffiacnt  sign-    •r  3^*^  t 
ing.    But  this  opiniion,  though  entitled  to  great  deference,  as  be- 
ing stated  td  have  been  that  of  the  court,  and  not  of  a  single 
judge,  yet,  as  being  uncalled  for  by  the  fiskcts  of  the  case,  must 
be  regarded  as  extraju^ial.    Hudson's  case,(/k)  which  was  de- 
'  termined  about  a  year  after  Lemayne  v.  Stanley,  where  two 

(»)  Gra|ipn  v.  Atkinson,  2  Vtz.  459.        (0)  Freem.  Rep.  5Sau 
ipy  Skin.  79. 


(136)  See  Show.  6$,  Lea«.  Libh,  where  Xord  Ho!tn#aiWto  have 
field  aealing  to  be  a  signing. 


T  t 
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witnesses  swore  that  J.  S.the  testator  did  not  puMish  the  writings 
as  his  willy  but  that  A.  B.  glided  his  hand,  and  J.  S.  made  his 
mark)  but  said  notiiingy  was  too  mixed  a  case,  to  be  admitted  as 
an  authority  to  this  point 

The  observations  made  by  Sir  John  Strange  in  the  above  cited 
case  of  Litis  v.  Smithy  on  the  question  as  to  sealing,  do  certainly 
seem  as  strongly  to  apply  to  a  testator's  mark,  ibr  it  identifies  no- 
thing:  it  carries  no  character.  But  in  the  late  case  of  Harrison 
V,  Harrison^^r)  it  was  decided  by  Lord  Eldon,  that  the  attesta- 
tion  of  a  devise  by  a  niark>  was  good  witliin  the  statute  ;  and  as 
the  statute  requires  the  attestators  to  eubscriScj  and  the  testator 
to  ugrty  it  may  be  thought  that  the  principle  of  this  determination 
is  applicable  a  Jordan  to  the  signature  of  the  testator  himself^ 
since  the  word  ^  subscribe*  seems  much  more  forcibly  to  pcMnt 
to  the  actual  hand-writingy  than  ^  sign/  whichf  without  any 
strain  upon  its  grammatical  sense,  though,  perhaps,  not  without 
some  sacrifice  of  its  popular  and  usual  acceptation,  might  be 
deemed  to  be  satisfied  by  any  symbol  oi  the  testator's  consent  and 

ratification,  t 

In  the  above-mentioned  case  of  Harrison  v.  Harrison,*  the 
*  [  388 1  qnestion  was  made  upon  a  bill  by  devisees  against  the  heir,  'whe* 
ther  the  will  was  duly  executed  to  pass  real  estate  according  to 
the  statute  of  fi*auds,  one  only  of  the  witnesses  having  subscrib- 
ed his  name,  the  two  others  having  attested  by  setting  their 
marks  respectively.  Lord  Chancellor  Eldon  observed,  that  upon 
inquiry  irom  Mr.  Serjeant  Hill,  he  had  found,  that  there  was  a 
special  case  reserved  in  the  Court  of  Common  Pleas  whether,  a 
will  deviung  real  estate  was  well  executed,  one  of  the  witnesses 
being  a  marksman  ;  and  it  wa9  held  clearly  sufiicient.  It  was  a 
case  of  Guraey  v.  Corbet  in  1710,  in  a  note  book,  which  waa 
the  pix^rty  of  Mr.  Justice  Burnet.  Hb  Lordship  said,  he 
thought  there  might  have  been  a  great  deal  of  argument  upon  il 
miginally.  But  upon  this  authority  the  plaintiff  must  take  a  de- 
cree.   In  a  iew  months  afterwards,  the  same  pdnt  was  determin«v 

(7)  8  Vez.  jun.  185. 


f  The  counsel  for  the  plaintifi*  is  stated  to  have  adverted  to  the  dif- 
ference of  expression  in  the  statute,  with  reference  to  the  witnesses 
and  the  devisor  ;  and  to  have  remarked  the  difficulty  of  making  the 
proof»  ia  case  of  the  witnesses  being  dead. 
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«d  by  Sir  William  Grant,  Master  of  the  RoUa,  in  Addy  v. 

Grix^Cr)  agreeably  t&the  decinon  of  the  Chancellor  in  Harrison 

V.  Harrison,  and,  therefore,  seetns  now  to  be  atrest.(137) 

It  seems  to  be  fairly  inferible  from  the  decision  in  Lemayne  ^  }^  •"®?' 

'  '        ent    It    the 

*v.  Stanley,  that  the  court  were  of  opinion,  that  it  was  not  witnesses  at-> 
necessary  that  the  witnesses  should  attest  the  very  act  of  sign-  ^^^^^^ 
ing,  but  that  an  acknowledgment  by  the  testator,  that  the  act  mtnt  by  the 
of  signing  was  done  by  him,  was  sufficient  for  them  to  attest ;  ^^^^V^''  ^' 
for  since  not  the  sealihg^  but  the  writing  over  the  will  with  the  ture,  witliout 
tesutor's  name  in  it,  was  the  ground  of  the  deci^on,  the  wit-  J|^"2»^*i>». 
nesses  *must  have  seen  this  done,  if  it  was  judged  insufficient    *  [  389  ] 
for  them  to  attest  upon  the  acknowledgment  of  the  testator ; 
but  this  was  not  so  found  by  the  jury,  or  it  would  have  put  an 
end  to  all  controversy  upon  the  case ;  and  if  the  witnesses  did 
not  attest  the  writing  of  the  whole  will  by  the  testator,  their 
attestation  could  only  go  to  his  acknowledgment  of  his  sig- 
nature.   This  pmnt,  however,  seemed  to  exist  in  some  doubt 
dunng  a  long  time  after  the  statute  was  passed.    In  Dormer  v. 
Thurland/«)  where  the  will  was  not  signed  by  the  testator  in 
the  presence  of  the  wimesses ;   but  he  acknowledged  it  to  be 
his  hand,  and  declared  it  to  be  his  will  in  their  presence  ;  Lord 
Chancellor  King  inclined  to  think  that  the  will  was  good,  but 
ordered  the  point  to  be  reserved,  and  nubde  a  case  for  further 
consideration.(i38)  However,  in  Stonehouse  v.  £velyn,(0  which 
came  before  the  Master  of  the  Rolls  (Sir  J.  Jekyll)  a  few  years 
afterwards,  the  will  was  held  good,  though  the  witnesses  did  not 
aee  the  testator  sign  it,  but  he  owned  it  before  them  to  be  his 

(r)  8  Vez.  jun.  504.     (*)  2  P.  Wma.  506.      (<)  3  P.  Wms,  254. 


'  (137)  According  to  the  report  of  the  case  of  Lemayne  «.  Stanley,  is 
Freeman^  the  court  were  of  opinion,  that  if  the  testator  had  his  nkm^ 
on  a  stamp,  it  would  be  enough  if  he  thus  impressed  his  name  instead 
of  writing  it.  And  in  Strange  «.  Bamard,  2  Bro.  C.  C.  585»  it  was 
held,  tha^  stamping  was  equivalent  to  sealing.  By  the  civil  law,  if  a 
testator  could  not  write,  he  was  not  admitted  to  make  his  mark,  but  an 
eighth  subscribing  witness  (seven  being  the  ordinary  leg^l  number) 
was  called  in  to  subscribe  hi  the  place  of  the  testator.    C.  6.  33. 1. 

(138)  But  the  judges  <^  B.  R.  on  argument,  held  the  will  void,  is 
a  charge,  fur  want  of  being  sealed,  according  to  the  dir^tion  of  tbs 
power. 
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liand.  And  the  reporter  adds,  that  oq  his  mentioning  this  o{ii- 
Dion  of  the  Master  of  the  Rolls  to  Mr.  Justice  FortesQue  Aland, 
he  said  it  was  the  common  practice,  and  that  he  had  twice  or 
thrice  ruled  it  so  upon  evidence  on  the  circuit ;  and  that  it  was 
sufficient  if  one  of  the  three  subscribing  witnesses  swore  that  th« 
testator  acknowledged  the  signing  to  be  his  own  hand-writing. 
Sir  Joseph  Jekyll  had  delivered  a  similar  opinion  a  little  before 
in  a  case  of  Stnith  v.  Codron,  cited  by  Lord  Hardwicke  in 
Grayson  v.  Atkin9on.(tt)  In  that  case,  A.  signed  and  published 
a  will  in  the  presence  of  two  persons,  who  attested  it  in  his 
presence ;  then  a  third  prrson  was  called  in,  and  the  testator 
showing  him  his  name,  told  hip,  that  that,  was  his  hand,  and 
bid  him  witness  it,  ^biph  he  did,  and  sul^ribed  his  name  in 
the  testator's  presence ;  and  the  testator,  two  hours  after,  tdd 
f  [  S90  ]  liim  *tha^  thf  paper  he  had  subscribed  wa||  his  will.  His  Honour 
held  this  {o  be  a  good  execution. 

But  in  the  instructive  case  of  Grayson  v.  Atkinson  above  re- 
ferred  to,  this  point  came  fully  under  the  consideration  of 
Lord  Hardwicke.  The  bill  was  to  establish  a  will  against  an 
)ieir  at  law,  who,  by  his  answer,  raised  the  do|ibt,  whether  as 
all  the  witnesses  did  not  see  the  t^tator  sign,  though  he  saw 
thnn  all  sign,  this  was  a  good  attestation  within  the  statute.  The 
ChanceUor,  adverting  to  the  argument  of.  the  counsel  for  the 
defendant,  in  which  they  had  insisted,  tha(  the  word  ^  attested* 
superadded  to  '  subscribed^  imports  that  the  attestators  sha{l 
witness  the  very  act  and  factum  of  signing,  and  that  the  testa- 
tor's acknowledging  that  act  to  have  been  done  by  him,  and 
that  it  is  his  hand-writing,  is  not  sufficient  to  enable  them  to 
attest,  but  that  it  must  be  an  attestation  of  the  thing  itself,  and 
not  of  the  acknowledgment,  observed,  "  that  certainly  there 
must  be  an  attestation  of  the  thing  in  some  sense,  but  the 
question  was,  whether,  if  they  attest  on  the  acknowledgment  of 
the  testator  that  that  was  his  hand-writing,  that  was  not  an  at- 
testation of  the  act,  and  whether  it  was  not  to  be  construed 
agreeable  to  the  rules  of  law  and  evidence,  as  all  other  attesta- 
tion and  ^gning  might  be.  proved.  At  the  time  of  making  that 
fK:t  of  parliament,  and  ever  since,  if  a  bond  or  deed  was  ex^ 
fcuted  and  signed,  and  afterwards  the  witnesses  were  called  in, 

« 

and  before  the  witnesses,  the  person  making  it,  acknowledged 

<«)  ?  Vcz.  45^. 
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the  ngnatore  to  be  his  hand-writingi  that  was  always  craaideTed 
as  an  evidence  pf  signing  by  the  person  ezecutmg)  and  was  an 
attestation  of  it  by  them.  It  is  true,  said  his  Lordship,  there 
is  some  difference  between  the  case  of  a  deed  and  a  wU  in  this 
yespect,  because  signing  is  not  necessary  to  a  deed,  but  sealing 
is ;  and  I  do  not  know  that  it  was  ever  held,  that  acknowledging 
the  sealing,  without  wimesseis,  has  been  suffidentt  But,  not- 
withstanding, that  is  the  rule  of  evidence  in  respect  to  signing. 
If  it  was  in  the  case  of  a  note,  or  declaration  of  trust,  or  any 
iother  instrument  not  *requinng  the  sc^emnities  of  a  deed,  but  •  [  39 1  ^ 
bare  signing,  if  that  instrument  is  attested  by  wimesses,  proving 
that  they  were  called  in,  and  that  the  party  took  up  the  instru- 
ment, and  said,  that  was  his  hand,  such  would  be  a  sufficient 
attestation  of  the  signing  by  him.  That  is  the  rule  of  evidence* 
Considering,  therefore,  the  words  of  the  act  of  parliament,  it 
seems,  that  if  the  testator  having  signed  the  will,  did,  before 
the  attestators,  declare  and  acknowledge  he  had  so  done,  and 
that  the  signature  was  his  hand,  that  might  be  sufficient  to  make 
the  attestation  good.'* 

The  great  case  of  Ellis  v.  Smith,(x)  came  on  in  1754,  which 
was  about  two  years  after  Grayson  v.  Atkinson,  and  here  the 
Lord  Chancellor  Hardwicke  was  assisted  by  Sir  John  Strange, 
Master  of  the  Rolls,  Willes  Chief  Justice  of  B.  R.  end  Parker 
Chief  Baron.  The  form  in  which  the  question  is  reported  to 
have  been  put,  was,  whether  a  testator's  declaration  before  three 
witnesses,  that  it  was  his  will,  was  equivalent  to  signing  it  be- 
fore them,  and  constituted  a  good  will  within  the  5th  section. 
The  determination  of  Grayson  v.  Atkinson,  by  Lord  Hardwicke, 
was  in  this  case  mentioned  by  the  Master  of  the  Rolls,  as  an 
authority  full  to  the  point  upon  the  first  question ;  and  his  Hon- 
our sidd,  that  to  determine  otherwise  at  that  time,  would  intro- 
duce confusion  and  uncertainty,  and  sap  the  foundation  of  much 
.property  which  rested  on  former  decrees. 

The  court  was  unanimous,  in  holding  such  acknowledgment 
by  a  testator  to  the  attestators  of  his  will,  to  be  good  within  the^ 

(*)  1  Vez.juii.  11. 


t  But  see  Grellier  v.  Neale  and  others,  Peake^  Nt  Pri.  Ca.  146.  Sec 
also  Parke  «.  Mears,  2  BoSvet  PulL  217. 
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hands  as  witnesses  to  it,  which  they  all  three  did  in  his  pre-' 
sence)  but  without  seeing  any  of-  the  vnitingj  or  being  told  by  the 
testator  it  vfos  his  mH,  or  what  it  wasy  but  that  he  believed  it  to 
be  the  same  paper,  because  his  name  was  there,  and  the  names 
of  the  other  witnesses,  and  he  never  witnessed  any  other  paper 
for  the  testator ;  this  was  held  to  be  a  sufficient  publication  of  the 
will,  after  the  statute  of  29  Car.  2.  but  it  should  be  remember- 
ed, thai  Lord  Hardwicke,  in  the  case  of  Ross  v.  Ewer,  3  Atk. 
161.  mentioned  a  case  of  Mr.  Windham  of  Clearwell,  in  the 
court  K.  B.  which  was  a  trial  at  bar,  upon  the  will  of  Ids  uncle  ; 
wherein  the  only  question  was,  whether  the  testator  published 
it ;  there  was  no  doubt  of  his  having  executed  it  in  the  presence 
of  three  witnesses,  or  of  tlieir  having  attested  it  in  his  presence  » 
which  showed,  his  Lordship  said,  that  fiubUcation  is,  in  the  %ye 
of  the  law,  an  essential  part  of  the  execution  of  a  will,  and  not  a 
mere  matter  of  form. 

The  point,  therefore,  seems  subject  to  some  doubt,  whether 
fiubUcc^tion  is  to  be  considered  as  a  mere  floating  term,  express- 
ing generally  the  act  of  authenticating  and  announdng  the 
veritable  will  of  a  testator,  but  depending  as  to  the  mode  by 
which  it  is  to  be  effectuated,  on  the  particular  ceremonies  and 
solemnities  prescribed  by  the  legislature  and  construed  and  ap- 
plied by  courts  of  justice,  or  imposes  a  specific  obligation  upon 
the  testator  beyond  the  execution  and  attestation  of  the  will 
according  to  the  statute  of  frauds.  If  any  positive  declaration 
by  the  testator,  that  it  is  his  will,  be  necessary  to  constitute  a 
sufficient  publication  unce  the  statute,  it  does  not  seem  that 
the  mere  acknowledgment  of  the  signing  can  operate  as  an 
equivalent,  for  the  acknowledgment  of  the  tfgning,  unless  the 
testator  at  the  same  dme  acknowledge  his  will,  cannot  be  more 

[  395 1  *  extensive  *in  effect  than  the  act  of  signing  in  the  presence  of 
the  witnesses.  Upon  the  whole,  however,  we  are  to  consider 
that,  great  as  is  the  weight  of  Lord  Hardwicke's  opinion,  it 
was  delivered  on  tliis  point  in  Ross  v.  Ewer,  gratuitously  and 
extrajudicially ;  whereas  the  cases  of  Peate  v,  Ougley,  Trim- 
mer V,  Jackson,  Stonehouse  v.  Evelyn,  and  others,  which  have 
been  cited  for  the  contrary  doctrine,  are  decisive  and  direct  au- 
thorities. 

A  willy        It  is  established  by  the  agreement  of  all  the  cases,  that  a  testa- 

though  it  be  ^^^  ^^^y  ^^]^^  his  will  at  different  times,  if  the  subsequent  writing 
proceeded  m  ' 
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takes  up  and  continues  the  former ;  and  it  matters  not  by  how  long  at  differ ent 
the  intervals  these  acts  are  separated  ;  they  will  compose  one  ^^  suspcnd- 
entire  instrument,  if  the  first  purpose  appears  to  have  proceeded  cd  and  resu- 
to  its  accomplish  ihcnt,   though  with  many  pauses  and  resump-  need  only  one 
tions.     Thus^c)  where  an  illiterate  person  made  and  signed  his  execution, 
will,  in  which  there  was  a  devise  of  lands,  and  at  a  subsequent 
period  added  more  to  it  on  the  name  sheet  of  fiafier^  and  declared 
that  he  did  not  thereby  mean  to  disannul  any  part  of  his  former 
devise  and  disposition,  and  signed  it,  and  then  took  the  'sheet  of 
paper  in   his   hand,  and  declared  it  to  be  his  last  will  and  testa- 
ment, in  the  presence  of  thi*ee  witnesses,  and  desired  the  wit- 
nesses to  attest  it,  which  they  did  in  his  presence,  this  was  held 
to  be  one  entire  will,  though  made  at  different  times,  and  to  be 
attested  agreeably  to  the  statute  of  frauds  ;  or,  in  other  words, 
the  additional  writing  was  l;cld  to  be  part  of  one  entire  vdil^  and 
not  a  codicily  and  the  execution  and  attestation  to  be  an  original 
publication,  and  not  a  r^'publication. 

But  where  the  will  was  written  on  different  pieces  of  paper,  it  of  the  exe- 

was  holden,  that  the  witnesses  ouerht  to  see  all  the  pieces  of  pa-  <*»;J»^n  of  a, 

t  ,    r,,         .       .  .X   ^^^  written 

per,  or  the  will  was  not  properly  attested.  1  hus,  ui  ejectment,^ a)  ^„     different 

where  the  special  verdict  set  forth,  that  J  D.   *made  his  will  in  P*^^*  nf  P*^' 

.  per. 

1 670,  with  two  witnesses  who  subscribed  their  names  in  his  pre-  ^  .  „      - 

sence  ;  and  in  1 679,  mjide  a  codicil,  and  thereby  confirmed  his 
will  in  what  was  not  altered,  and  inserted  some  new  bequests, 
and  there  were  two  witnesses  to  it,  one  of  whom  had  witnessed 
the  will,  and  the  other  was  a  new  one,  the  only  point  was,  whe- 
ther these  made  together  three  witnesses  to  the  will,  to  satisfy  the 
statute  of  frauds  ;  but  the  court  decided  ag^ainst  the  devise,  be- 
cause the  third  witness  was  not  a  witness  to  the  first  will.  There 
was  no  entire  instrument  attested  by  three  witnesses.(  UO)    And 

(c)  Carleton  «.  Griffin,  1  Burr.  549.  Carth.  37,  arguendo,  and,  as  it 
seems,  agreed  to  by  Dolben,  J.  (d)  2  Mod.  263. 


(140)  The  reader  should  compare  this  cane  of  Lea  v.  Libb,  with  Bond 
V.  Seawell,  3  Burr.  1773.  Blackst.  407,  423,  454  ;  in  which  latter  case 
it  was  proved,  that  C  made  his  will,  consisting  of  two  sheets  of  paper, 
all  of  his  own  hand- writing,  and  signed  his  name  at  the  bottom  of  each 
page  ;  and  that  he  also  made  a  codicil  ^f  his  own  hand-writing  upon 
one  single  sheet,  and  tlien  called  in  H,  and  showed  him  both  the  sheets 
of  his  willy  and  his  signature  to  every  page  thereof,  and  told  him  that 

u  u 


397*  ExeciHion  of  fFUh.  book  1- 

if  the  additional  •writteg  is  not  a  resumption  and  cominuaiion  of 
the  former,  but  a  distinct  act  and  disposition  by  way  of  codicil,  it 
may  operate  as  a  republication  of  the  will  as  to  lands,  if  both  the 


that  was  his  will,  and  then  he  showed  H  tlie  codidl*  and  desired  him 
to  attest  both  the  will  and  codicil;  whkb  he  did  in  the  presence  of  the 
testator,  and  then  went  out  of  the  room.    V  and  L  came  in  immediately 
afterwards,  and  the  testator  showed  them  tlie  codicil,  and  the  last  4hett 
i^hh  naiUt  and  sealed  both  before  them.     C  then  took  each  of  them  up 
severally,  as  his  act  and  deed  for  the  purposes  therein  mentioned.  Then 
the  witnesses  attested  the  same  in  the  testator's  presence,  but  nnvr  «mo 
thejir4t  theet  of  the  taill;  nor  vuu  that  »heet produced  to  them  ;  nor  wu 
the  tame  or  any  other  paper  upon  the  table  ;  both  the  sheets  of  the   will 
were  found  viith  the  codicil^  in  the  testator's  bureau,  after  his  death,  alt 
wrapped  up  in  one  piece  of  paper  (  but  tlie  two  sheets  of  the  will  were 
not  pinned  together  ;  and  the  que^ion  upon  these  facts  was,  whether 
ibis  will  was  duly  executed  accordin^^  to  the  statute  of  frauds  ?  After 
three  several  arguments  before  the  court  of  King's  Bench,  and  one  ar- 
gument before  all  the  judges  in  the  Exchequer  Chamber,  Lord  Mans- 
field delivered  the  judgment ;  his  Lordslup  said,  tliat  the  question 
miide  at  the  trial,  and  submitted  by  the  case,  as  it  stood,  turned  upon 
the  solemnity  of  the  execution,  and  they  were  of  opinion,  that  the  due 
execution  of  this  will  could  not  be  come  at,  in  the  method  wherein  the 
matter  was  then  put :  that  if  this  were  considered  as  a  special  verdict, 
they  tliougUt  it  woe  defectively  Jound  at  to  the  point  of  the  legal  execution 
of  the  vtilL    But  that  every  presumption  ought  to  be  made  by  &  jury  in 
favour  of  such  a  will,  when  ,there  was  no  doubt  of  the  testator's  inten- 
tion, and  that  they  all  thought  the  circumstances  sufiicient  to  presume^ 
that  the  first  sheet  was  in  tlie  room  ;  and  tbat  the  jury  ought  to  have 
'been  so  directed ;  but  upon  a  special  verdict,  notliing  could  be  presum- 
ed :  therefore,  they  were  all  of  opinion,  Uiat  it  ought  to  be  tried  over 
again  ;  and  if  the  jury  should  be  of  opinion,  that  itKoas  then  in  the  room, 
they  ought  to  find  for  the  will  generally,  and  they  ought  to  presume, 
from  the  circumstances  proved,  that  itvtas  then  in  the  room. 

It  is  to  be  ob«er\'ed,  tliat  Lea  v.  Libb  was  on  a  special  verdict,  and, 
therefore,  no  facts  could  be  presumed ;  but  it  does  not  seem  that  the 
ease  afforded  the  same  ground  for  presumption,  as  tliat  of  Bond  v.  Sea- 
well,  in  which  last  case  there  were  three  vjitneteee^  if  any,  tothe  vshole 
"Will,  for  the  question  was  not  as  to  the  complement  of  witnesses,  but 
whether  the  nhole  will  (the  first  sheet  not  having  been  seen  by  them} 
was  covered  by  the  attestation  ;  whereas,  in  Lea  w.  Libb,  it  was  neces- 
'%9sy  to  make  the  will  and  codicil  one  instrument,  before  the  attestation 
eould  be  held  sufficient,  for  to  neither,  and  to  no  part  of  either,  were 
there  three  witnesses  ;  and  if  they  were  distina  instruments,  it  seems, 
according  to  the  authorities,  that  each  ought  to  have  been  attested  by 
three  witnesses,  to  hava  been  valid  wUhin  the  statute. 
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^wili  and  codicil  are  attested  respectively  according  to  the  statute  s 
bttt  if  the  will  was  not  so  executed  and  attested,  tbe  codicil  will 
not  help  the  defect,  although  it  have  the  requisites  of  the  statute, 
for  vrliat  was  bad  in  its  crtatiany  cannot  be  made  good  by  any 
thing  ex  poatjacto^  and  the  operation  of  a  codicil,  where  it  is  a  re# 
publication,  is  only  to  set  up  the  will  in  its  original  state  and  efficacy^ 
making  it,  as  Jar  aa  it  U  efficient  in  itself,  by  the  solemnities  of  its 
execution  and  legal  compass  of  expression,  reach  to  the  date  of 
the  codicil,  and  embrace  intermediate  acquisitions.t  •  [  39$  ] 

*Thus,  a  testator(^)  devised  his  lands  to  trustees  and  their  Of  the  dif- 
heirs,  in  trust  for  maintaining  and  providing  fior  the  poor  scbo*  twecn  a  wrfl 
lars  of  a  college  in  Cambridge,  and  for  other  charities,  and  the  ting  in  con- 
will  was  written  with  hb  own  hand,  but  had  no  witnesses,  and  a'^^^iu^f,^! 
afterwards  he  made  a  codicil,  which  was  duly  executed  and  sub«  merly  began 
scribed  by  four  witnesses,  wherein  he  recited  and  took  notice  of  ul^atioo^^ 
the  will.    And  one  of  the  questions  in  the  case  was,  whether  the 
codicil  was  a  good  publication  of  the  will  within  the  statute  of 
frauds  ?  It  was  contended  on  behalf  of  the  devisees,  that  the  co- 
dicil, taking  notice  o£  tbe  will,  and  being  duly  executed,  made  the  / 
will  valid  in  the  same  manner  as  if  it  had  been  ai&xed  to  the  will 
at  the  execution  thereof,  for  the  law  would  construe  it  as  part  of 
the  will,  and  its  being  laid  in  a  different  place  signified  nothing. 
But  it  was  held,  that  the  will  was  void,  for  though  there  were  three 
subscribing  witnesses  to  the  codicil^  yet  that  would  not  support  the 
wUi. 

This  difference  between  the  relation  which  a  codicil  bears  to  a 
will,  once  complied  acconfing  to  the  then  existing  intuition,  and 
that  which  subsists  between  the  interrupted  stages  of  one  entire 
testamentary  act,  is  not  very  diflBcult  to  understand,  though  the 
partition  will  appear  extremely  thin  when  the  theory  is  at* 
tempted  to  be  shown  by  example,  or  applied  in  practice.  Upon 
this  dbtinctiafi,  however,  will,  it  seems,  depend  the  question, 
whether  or  not,  the^r«/  act  of  testamentary  disposition  will  re« 
quire  to  be  executed  and  attested  according  to  the  statute.  But 
whether  the  9ub9cguent  writing  be  considered  as  a  republication 
by  way  of  codicil,  or  as  the  conclusion  of  something  already  be^ 

ie)  Attomey-Generai  «.  Barnes,  3  Vem.  597.  Free,  in  Ch.  370. 


^■v 


t  Vid.  Heylin  •.  Heylla,  Oowp.  1^. 
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guti)  as  in  the  case  just  mentioned  of  Carleton  v.  Griffin,  it  ap^ 
pears  quite  clear,  upon  the  principles  of  llabergham  -v,  Vincent, 
already  so  much  discussed,  and  the  doctrines  of  other  cases,  that 
such  subsequent  writing,  to  be  effectual  to  puss  land,  must  be  ex- 
ecuted and  attested  as  the  statute  directs,  in  tlie  case  of  devises 
of  lands. 
•  [  399  ]       ♦When  a  will,  properly  executed  to  pass  freehold  estates,  refers 
what  j^  j^  unexecuted  paper  already  in  ea^istcnce^  by  an  unambiguous 
cil  is  to  be  description,  and  expressly  adopts  its  contents  among  its  own  dis- 
jw  incoroont-  P^*^^^^"**  ^ucli  paper  is,  witii  exact  propriety,  said  to  be  incor- 
ted  into,  and  poratcd  into,  and  to  be  executed  by  the  execution  of  the  will,  for 
part*"of  the  ^**  relation  to  it  is  that  of  the  part  to  tlie  whole  ;  but  where  a  ro- 
will.  dicU  is  said  to  be  part  of,  or  incorporated  into  a  will,  this  union 

must  be  understood  to  be  the  effect  of  iK^Jirst  acting  ufwn  the  vnU, 
by  its  ownforce^  and  attracting  it  to  itself^  instead  of  being  adopt- 
ed by  the  wiUi  and  absorbed  into  its  frame  and  composition  .^-^ 
Hence,  we  see  the  necessity  of  its  being  executed  according  to 
the  statute  ;  in  the  case  put  of  the  reference  by  the  will  to  an  ex- 
isting paper,  such  paper  is  mute  till  it  is  acted  upon  by  the  will, 
and  has  no  testamentary  operation  before  it  receives  the  strength 
imparted  to  it  by  the  execution  of  the  will  ;  whereas,  in  the  in- 
stance of  the  codicilj  the  vfill  is  first  acted  ufitm  thereby^  and  being 
brought  down  to  the  date  thereof,  speaks  again  with  reference  to 
the  state  of  the  property,  by  virtue,  not  of  its  ovm  original  exe- 
cution^  but  of  the  execution  of  the  codicil^  with  which  it  becomes 
incorporated,  and  thus,  by  consequence  of  reasoning,  becomes 
r^-executed  and  r^-published  with  the  solemnities  prescribed  by 
the  statute. 
•Ofthe  meanv  '^^®  effect  and  meaning,  therefore,  of  a  republication  is,  that 
ingandeffect  the  terms  and  words  of  the  will  shall  be  construed  to  speak  with 
cation.  *"  r^g*^*^  to  the  property  of  the  testator,  and  the  objects  of  his  dis- 
positions, just  as  they  stand  circumstanced  at  the  date  of  the 
codicil ;( 141}  in  construing  such  will  so  republished,  it  must  be 
considered,  therefore,  what  the  words  of  the  will,  at  the  time  of 


*  « 

(141)  But  the  expressions  of  tlie  codicil  may  prevent  the  passing  of 
intermediate  acquisitions,  as,   where  the  codicil»  reciting  the  devise, 
revoked  the  same  as  to  two  of  the  tnistees,  and  then  devised  the  taid 
lands,  &c.  the  lands  purchased  between  tlie  will  and  the  codicil  did  not 
pass.    Bowes  v.  Bowes,  2  Bos.  et  Full.  500,  7  T.  R.  482. 
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the  republication,  import ;  their  sense  cannot  *be  enlarged/ 142) 
but  their  ofieration  may,  if  time  or  accident  have  increased  the 
amount  or  number  of  the  particulars  comprised  within  the  com- 
pass of  its  expressions. 

After  the  statutes  32  and  34  H.  8,  the  courts  of  justice  were 
frequently  divided  on  the  validity  of  parol  republications  of  ^ills 
of  lands,  and  it  appears  that  in  opposition  to  the  clear  sense  of 
those  statutes,  the  favour  with  which  all  testamentary  disposi- 
tions were  regarded,  sometimes  gave  the  effect  of  a  republica- 
tion to  slight  and  unconsidered  expressions.  Thus,  in  the  case 
of  Beckford  u,  Pamecott,(/)  which  was  determined  in  the  37th 
year  of  Elizabeth,  where  a  man  seised  of  lands  in  A9  devised  the 
same  to  B  and  C,  and  appointed  them  his  executrixes,  and  then 
purchased  other  lands  in  A,  and  being  requested  to  sell  the 
lands  which  he  had  lately  purchased,  refused  so  to  do,  saying, 
•*  No,  they  shall  go  with  my  other  lands  in  A,  to  my  execu- 
trixes ;"  and  afterwards,  being  sick,  the  will  was  read  to  him^ 
without  his  making  any  observation  ;  but  in  a  codicil,  which  he  an- 
nexed, he  gave  legacies  of  goods  to  other  persons  on  his  death  ; 
upon  a  question  being  made,  whether  by  these  words,  spo- 
ken to  a  stranger,  the  will  was  republished,  so  as  to  make 
the  new  purchased  lands  pass  ;  Fenner,  Clench,  and  Popham 
held  them  to  amount  to  a  new  publication.(  143)  But  in  Fuller 
T^  Fuller,(l44)  which  took  place  much  about  *the  same  time     *[401  ] 

(/)  Cro.El.493. 


(142)  Neither  can  the  original  effect  of  the  limitations  be  altered  ; 
as,  if  there  be  a  devise  to  J.  S.  and  his  heirs,  and  J  S.  die,  and  then 
the  ijvill  is  republished,  the  republication  ^ill  not  carry  it  to  the  heir. 
Plowd.  342;  and  see  the  case  of  Stead  v.  Berrier,  1  Vent  341.  Pol- 
lexfen,  546.   T.  jo.  135. 

(143)  According  to  the  report  in  Moore,  404,  Gaudy,  J.  doubted.  Dy- 
er, 143,  a.  Marg.  pi.  55,  cites  S.  C.  as  adjudged,  and  says  the  main 
reason  given  by  Fenner  was,  that  the  annexing  of  the  codicil  amounted 
to  a  new  publication. 

(144)  Cro.  £1-  423.  In  Moore,  353,  wlierc  the  same  case  is  reported, 
the  reporter  adds  a  quxre,  and  says  the  reason  given  was,  because  the 
last  publication  was  not  in  writing  ;  but  tlie  others  thought  there  was 
enough  before  in  writing,  to  pass  the  land  to  the  issues,  but  there  they 
were  to  take  by  descent,  but,  by  the  republication,  by  purchasev*Thc 
better  opinion  appears  clearly  to  have  been,  that  of  Gaudy  and  Clench, 
according  to  the  analogy  of  all  the  best  case^. 
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with  that  of  Beck&rditK.  Parnecottf  where  the  devise  was  to  the 
testator's  son  Rkhartl,  and  the  heirs  of  his  body  ;  which  Richard 
afterwards  died  in  the  life-time  of  the  testator,  and  the  testator 
said,  "my  will  is,  that  the  sons  of  Richard,  my  deceased  son,  siiall 
havis  the  land  devised  to  their  &ther,as  they  should  have  had  if 
their  father  had  tived,  and  died  after  me/'  Popham  and  Fenner 
held,  that  this  was  a  new  pubiication  to  carry  the  Und  to  Richard*a 
sons,  but  Gaudy  and  Clench  were  of  a  contrary  opinion. 

The  point  of  republication  was  also  frequently  in  agitation  after 
the  statute  of  Charles,  and  there  are  early  decisions  which  dis- 
cover great  laxity  of  construction  on  the  subject,  notwithstanding 
the  ]Mx>visions  of  that  statute.  Thus,  in  Cotton  v.  Cotton^  j^) 
which  was  before  the  Court  of  Chancery,  in  the  year  after  the 
passing  of  the  statute  of  frauds,  A  being  seised  of  several  lands  in 
D,  made  his  wiU,  devised  his  lands  in  D,  and  all  other  his  lands 
and  t^iements  whatsoever,  unto  his  wife,  and  afterwards  pur* 
chased  other  lands,  and  then  discourung  with  B,  B  desired  him 
to  let  him  have  those  newly  purchased  lands  at  the  rate  at  which 
he  bought  them ;  and  the  testator  answered  ^  No,  for  that  he  had 
made  hn  will  and  settled  his  estate,  and  he  intended  that  his 
wife  should  have  his  whole  estate  ;**  the  court  inclined  stranglf 
to  hold  this  a  new  publication,  and  particularly  with  respect  to 
the  lands,  and  that  it  was  net  material  that  the  words  should  have 
been  expressed  ardmo  tcMtondi^  for  that  must  necessarily  be  in^ 
tended  when  the  discourse  had  particular  reference  to  the  will. 
•  r  402  1  By  the  report  of  the  same  case  in  Chancery  Reports,  *it  appears 
that  the  point  of  republication  was  referred  by  the  Court  of  Chan- 
eery  to  a  trial  at  law,  at  which  a  special  verdict,  by  the  direction 
of  Lord  Chief  Justice  North,  was  found,  and  on  a  solemn  argu- 
ment before  all  the  judges  of  C.  B.  they  unanimously  gave  judg- 
ment  for  the  devisee  against  the  heir  at  law. 
\Vheiher  A  much  greater  regard  to  the  statute,  was  shown  about  40 
there  can  be  years  afterwards,  by  Lords  Macclesfield  and  Cowper.  Bvthe 
rcpi^blica-      former,  when  he  sat  as  Chief  m  the  King  s  Bench,  it  was  held* 

tioiiora\vill,  ^Yax  since  the  statute  of  Charles,  there  could  not  be  an  implied 
since  the  sta-  ,  ' 

tute  of         republication  of  a  will  of  lands,    even  by  the  execution   of 

frauds.  ^  codicil  referring  thereto,  but  that  the  will  must  be  re-exe* 

(g)  Freem.  264»  3  Chan.  Rep.  138. 
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ctited.(  145)  At  a  trial  at  bar  More  bis  Lord^p  and  the  other 
judges  of  the  King's  Bench,  the  facts  of  the  case  appeared  to 
be  these.  The  Earl  of  Bath^A)  by  his  will,  dated  October  the 
1 1th,  J684,  duly  executed,  took  notice  that  his  lands  were  settled  ' 
upon  his  sons  Charles  and  John,  in  tail-male,  and  then  devised 
in  these  words  :  In  case  my  sons  shall  have  no  issue  male,  then, 
for  the  preservation  of  my  name  and  family,  1  devise  my  said 
lands  unto  my  brother  B.  G.  and  the  heirs'male  of  his  body  issu- 
ing.  B.  G.  died  in  the  Kfe-^dme  of  the  testator,  having  issue, 
'George,  then  Lord  Lansdown,  by  which  the  devise  to  B.  G.  in 
tail-male  lapsed.  On  the  15th  of  August,  1701,  the  testator 
sent  for  seven  persons  and  said,  1  sent  for  you  to  be  witnesses  to 
my  will,  and  sometimes  to  be  witnesses  to  the  republication  of 
my  will  ;  and  then  took  a  codicil,  dated  15th  August,  1701,  in 
one  hand,  and  the  codicil  in  tlie  other,  and  said,  this  is  my  will 
wha^y  I  have  settled  my  estate,  and  I  publish  this  codicil  as 
part  thereof;  and  then  signed  the  codicil  (which  Iky  upon  the 
table  with  the  will)  in  the  presence  of  the  witnesses,  who  *sub-  *[  403  ] 
scribed  it  in  his  presence.  By  the  codidl,  he  devised  in  these 
words  :  *'  Whereas,  I  heretofore  made  my  will,  dated  1 1th  Oc- 
tober, 1684,  which  I  do  not  intend  wholly  to  revoke,  but  in  re- 
gard to  the  many  accidents  and  alterations  in  my  family  and  es- 
tate, I,  by  this  codicil,  which  I  appoint  to  betaken  as  part  of  my 
will,  devise  as  follows  ;"  and  then  devised  divers  manors,  &c.  to 
his  son  Charles  and  his  heirs,  and  100/.  per  annum  to  his  nephew, 
then  Lord  Lansdown,  for  life.  He  then  put  the  will  and  codicii 
together  in  a  sheet  of  paper,  and  sealed  them  up  in  the  presence 
of  the  same  witnesses  ;  but  the  will  was  not  unfolded  in  their 
presence,  nor  did  any  of  them  write  their  names  as  witnesses  on 
or  under  the  will,  or  cm  the  same  paper,  Imt  in  the  codicil  only. 
And  by  Parker,  Ch.  J.  and  by  the  whole  court,  this  was  held  no 
republication  ;  for,  since  the  statute  of  39  Car.  2,  there  shall  ^ 
no  re/iubUcation  by  imfiiication^  but  the  ttrill  must  be  re^excctued^ 
otherwise  a  devise  of  lands  shall  not  be  good. 

(A)  Panphrase  t.  Lord  LansdowD,  Vin.  Abr.  tit.  Dev.  (2.)  23. 


(145)  That  a  will  may  be  republiBhed  by  the  testator's  repeating  up- 
on it  the  ceremonies  required  by  the  statute*  vid.  Herbert «.  Turbal*  I 
Sid.  163.    1  Keb.  589. 
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^r  Wiiliam  Lytton^/)  by  his  will,  23d  March,  1700,  devised 
all  his  lands  to  Iiis  nephew,  Lytton  Strode  and  his  heirs,  and  di-* 
reeled  that  he  should  take  the  surname  of  Lytton  ;  and  his  per- 
sonal estate  he  devised  to  Dame  Russell,  his  sister,  and  Lytton 
Strode,  and  made  them  executors.     After  his  will  made.  Sir 
William  Lytton  purchased  Uie  equity  of  redemption  from  the 
mortgagors  in  fee,  of  premises  which  were  moitgaged  to  him 
before  he  made  his  will  ;  and  on  the  1 3th  June,  1 704,  by  a  co- 
dicil attested  by  three  witnesses,  he  said,  I  make  this  codicil, 
which  I  will  shall  be  added  to  and  be  part  of  my  last  will  which 
I  have  formerly  made,  and  the  Lord  Chancellor  Cowper  assisted 
by  Sir  John  Trevor,  Master  of  the  Rolls,  Lord  Chief  Justice 
Trevor,  and  Mr.  Justice  Tracy,  on  the  16th  June,  1706,  decreed 
that  this  was  a  not  a  republication,  for,  that  since  the  statute  of 
frauds,  there  could  be  no  devise  of  lands  by  an  imfiEed  refmblico' 
tion  i  foi  the  paper  in  which  a  devise  of  lands  is  contained,  ought 
•  r  40A1      ^^  ^  rc'cxecutcd  in  the  presence  of  three  witnesses. 
If  an  estate       *With  respect  to  the  first  of  these  two  cases,  determined  by 
be  limbed  to  Loj^  Parker  and  the  judges  of  the  court  of  King's  Bench,  though 
heirs,  and  B  the  resolution  seems  to  have  been  grounded  upon  the  rule  then 
te^at"  M'f    ^^^P^*^^'  ^^  holding  the  statute  of  frauds  to  be  inconsistent  with 
time,  the  de-  all  implied  republications  of  wills,  and  which,  consequently,  for- 
▼1^  lapses  ;  ^^^^^  ^^^^^  effect  to  be  given  to  a  codicil  which  declared  no  fiohitive 

lication    of     intention  to  refiublhh  the  will,  yet,  according  to  the  principle  of 
rwlt    rive^to  ^^^^  case  of  Brett -y.  Rigden,^/:)  above-mentioned,  and  the  rule  of 
the  heir  of  B  construing  a  republication  of  a  will,  not  to  expand  or  alter  the 
puic^se.    ^  sense  of  its  expressions,  or  the  legal  effect  of  its  limitations,  but  . 
to  apply  those  expressions  and  limitations  to  the  existing  state  of 
the  subjects  and  objects  of  the  dispositions  at  the  date  of  the.  re- 
publication, 1  do  not  see  how  any  other  judgment  could  have 
been  given,  even  on  the  supposition  that  the  will  wa«  republished  ; 
for  if  a  will  limits  an  estate  to  go  by  descent,  and  the  person 
through  wiiom  the  descent  is  to  be  transmitted,  dies  before  the 
testator,  the  devise  has  clearly  lapsed  :  and  if  such  will  is  repub- 
lished, no  person  can  take  an  estate  under  it  in  any  othet  way, 
than  that  in  which  the  original  limitation  was  calculated  to  give 
it  to  hinj ;  he  cannot  take  as  a  purchaser  what,  according  to  the 
effect  of  the  limitation,  he  was  designed  to  take  by  descent. 

(i)  Lytton  v.  Lady  Falkland,  Vin.  Abr.  tit.  Dev.  (2.)         (i)  Plowd. 
345  ;  and  see  Uartop's  case,  Cro.  £1.  243. 
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.  The  principle  of  this  reaaoning  was  recognised  in  Sympson  v. 
Homsby^CO  the  question  in  which  case  arose  upon  the  will  of 
^ne  T.  A.  who,  having  a  wife  and  only  two  daughters,  devised 
lands  in  several  towns  to  his  wife  for  life)  for  her  jointure  ;  and» 
after  the  death  of  his  wife,  to  his  daughter  Bridget,  and  the  heira 
male  of  her  body  ;  and  for  want  of  such  issue,  to  his  daughter  / 

lane  for  her  life,  and  after  her  death,  to  her  first  wd  other  sons9 
in  tail-male  successively,  with  several  rem^unders  over.  Bridget 
died  in  her  father's  life-time,  leaving  issue  a  son,  whom  th«( 
grand*&ther  took  into  his  own  house,  and  expressed  much  kind* 
ness  for.  Afterwards  *the  grand-fiither  made  a  codicil  which  be*  *  [  405  ] 
gan  thus  :  ^  A  codicil  to  be  annexed  to  my  will."  And  thereby 
he  gave  some  part  of  a  leasehold  estate  (which  by  his  will  was 
l^ven  to  his  daughter  Bridget)  to  her  son,  added  anotlier  trustee 
for  some  charities,  and  duly  executed  the  same^  And  the  Lord 
Chancellor,  after  hiking  into  the  books,  said  he  found  it  already 
settled,  that  Bridget  dying  in  the  life-time  of  the  testator,  the 
heirs  male  of  her  body  could  not  take  by  purchase,  for  these 
words,  ^  heirs  male  of  her  body'  were  inserted  to  express  the 
quantity  of  the  estate  ;  though  if  the  thing  were  res  tntegra^  he 
thought  it  plainly  the  intention  of  the  testator,  that  Jane  should 
not  take  till  there  should  be  a  failure  of  the  issue  of  Bridget,  for 
this  he  th6ught  the  words  Jhr  vtant  qf  such  wue  fully  imported. 

'These  cases,  therefore^;  involved  circumstances  which  would 
have  been  an  answer  to  the  claims  set  up  under  the  will  on  the 
ground  of  its  being  republished  by  the  codicil,  with  oppugning  the 
doctrine  of  an  implied  republication,  for,  upon  the  principle  just 
above  discussed,  the  republication  of  the  will  would  not  have 
extended  the  devise  to  the  parties  founcfing  their  pretensions  upon 
it  in  those  cases.  However,  in  Lord  Lansdown's  case,  we  have 
observed,  that  Lord  Parker  in  terms  denied  the  posail»lity  of  any 
tmfi&ed  republicaticm  of  a  will  of  lands  since  the  statute  of  frauds  ; 
end  in  the  case  above  mentioned  of  Lytton  v,  Falkland,  the  reso* 
hition  could  only  be  founded  upon  the  supposed  effect  of  the  sta* 
tute,  to  exclude  ail  imj^ed  republicationay  where  real  pn^rty 
was  in  question. 

Upon  these  authorities  a  clear  doctrine  arose,  apparently  agree- 
ing with  the  provisions  of  the  statute,  the  sense  whereof  ep- 

(0  Free.  Ch.  439. 
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peared  to  be,  that  though  the  will  and  codicil  were  both  executed 
according  to  the  statute  of  frauds,  yet  the  codicil  should  be  no 
republication  of  the  will,  so  as  to  draw  dawn  the  date  of  such  will 
to  that  of  the  codicil,  but  the  will  itself  ought  to  be  re-executed 
to  affect  real  property  acquired  since  its  original  execution.  About 
*  [406  ]  1 0  years  after  Lord  Macclesfied)  *then  Lord  Chief  Justice  Parker, 
had  decided  the  case  of  Panphrase  v.  Lord  Lansdown  in  the 
court  of  King's  Bench,  Acherley  v,  Vemon(m)  came  before  him 
in  the  Court  of  Chancery,  when  his  Lordship  held  an  opinion  od 
this  subject,  not  conformable  to  that  which  he  is  represented  to 
have  pronounced  on  the  former  occasion.  The  case  was  as  fol« 
lows: 

J.  S.  by  a  will  dated  the  17th  January,  1711,  devised  to  M.  his 
wife,  1000/.  ficr  annum  for  her  life,  to  issue  out  of  his  real  estate 
at  H.  &c.  to  his  sister  £.  200/.  ficr  amtum^  for  her  li&  ;  and 
1000/.  to  L.  her  daughter,  for  her  portion  ;  and  after  other  lega- 
cies,- he  devised  the  residue  of  his  real  and  personal  estate  to  A, 
B,  C,  D,  and  £,  and  their  heirs,  executors,  and  administrators, 
.  on  trust  to  vest  the  residue  of  his  personal  estate  in  lands  of  in* 
heritance,  and  directed  that  his  trustees  should  stand  seised  and 
possessed  of  his  real  and  personal  estate  to  the  uses  of  his  will, 
during  his  wife's  life ;  and  after  her  decease,  if  he  should  die 
without  issue,  to  the  intent  that  his  freehold  and  leasehold  estates, 
and  the  lands  to  be  purchased,  should  be  settled  to  the  use  of  the 
defendant  li.  for  99  years ;  then  to  his  first  and  other  sons  in 
tail  male,  &c.  J.  S.  purchased  several  fee-farm  rents,  assart 
rents,  antf  other  lands  and  tenements,  and  then  by  a  codicil,  dated 
Sd  Feburary,  1730,  being  two  days  before  his  death,  he  recites, 
that  he  ^iftade  a  will,  dated  1st  January,  1711,  and  then  says,  "  I 
hereby  ratify  and  confirm  the  said  will,  except  in  the  altera- 
tions hereafter  mentioned.  The  portion  to  ray  niece  L.  shall  be 
made  up  6000/.  and  what  I  have  given  to  my  sister  and  niece 
shall  be  accepted  by  them  in  satis&ction  of  all  they  may  claim 
out  of  my  real  and  personal  estate,  and  on  condition  they  release 
all  right,  Sec.  to  my  executors  and  teiistees,  in  my  will  named  ; 
and  thus  having  provided  for  my  sister  and  niece,  I  devise  all 
the  lands  by  me  purchased  unce  my  will,  to  my  trustees  and 
axecutors  in  my  will  named,  to  the  .same  uses,  and  subje^  i» 

(m)  Com.  381. 
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the  same  trusts  which  I  have  'mentioned,  to  devise  the  manor 
of  Hy  and  the  bulk  of  my  estate ;  and  I  revoke  that  pail  of  my 
wkAj  whereby  1  appoint  A,  B  and  C,  three  of  my  tmstees,  in 
my  Will,  and  I  desire  K  and  N  to  be  two  of  my  trustees,  and 
devise  my  said  real  estate  to  them  accordingly."  Lord  Chancel- 
lor Macclesfield  decreed,  that  the  will  was  confirmed  by  tho 
codicil ;  that  J.  S's  signing  and  publishing  his  codicil,  in  the  pre- 
sence of  three  witnesses,  was  a  republication  of  his  will,  and 
both  together  made  but  one  will ;  and  by  the  said  will  and  codi- 
cil, his  fee-farm  rents,  assart  rents,  and  lands,  contracted  to  be 
purchased,  and  all  his  real  and  personal  estate,  (except  tlie  copy? 
hold  purchased  before  his  will)  did  well  pa^s.  On  appeal  to  the 
Lords,  the  decree  was  affirmed. 

Notwithstanding  the  codicil  in  the  case  last  produced,  txprew^ 
iy  confirmed  the  will,  yet  the  decree  of  the  Court,  and  the  judgr 
ment  of  the  Lords,  have  been  considered  as  standing  on  the 
general  ground,  that  every  codicil  refers  to  and  acts  upon  the  will, 
and  must,  in  its  nature,  not  only  suppose  the  existence  thereof, 
but  must  attract  it  into  a  union  and  incorporation  with  itself 
bringing  it  down  to  its  own  date.     And  upon  the  authority  of 
this  case,  has  been  built  the  proposition,  that  whatever  be  the   ^ 
apparent  purpose  qf  making  the  subsequent  instrument,  an4 
whether  the  subject  of  its  express  disposition  be  real  or  personal 
estate,  if  it  import  to  be  a  codicil,  and  have  the  signature  of  the 
testator,  and  the  attestation  of  three  witnesses,  agreeably  to  the 
directions  of  the  statute,  in  respect  to  wills  of  real  property, 
it  will  have  the  effect  of  republishing  the  will.     This  interpretar 
tion  of  the  ground  of  the  decree  in  Acherley  v.  Vernon,  seems 
to  be  built  upon  the  general  expression  of  Lord  Macclesfield,  io 
that  case,  ^  that  the  codicil  being^  executed  and  attested  by  three 
witnesses,  was  a  republication  of  the  will ;  and  that  they  became 
one  will ;"  and  to  be  sure,  this  seems  the  safest  and  broadest 
ground  for  the  doctrine  to  repose  upon  ;  for  the  words  of  con- 
firmation in  the  codicil,    in  Acherley  v,  Vernon,  and  those  de« 
daring  the  codicil  to  be  part  of  the  will,  were  only  the  utter- 
ance of  the  tacit  effect  of  every  codicil,  which  in  its  very  nature 
supposes  *and  recognises  the  existence  and  operation  of  the  will.     •  r  ^q^  ^ 

That  this  was  Lord  Hardwicke*s  apprehenuon  of  the  latitude 
qf  the  case  of  Acherly  v»  Vernon,  is  clearly  made  to  appear  by 
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the  expresskma  used  by  hiniy  in  Gibson  v.  Lord  MountfortyCn) 
where  his  lordship  says,  that  in  Acherly  v.  Vernon,  it  was  the 
opinion  of  the  judges,  that  the  codicil  was  incorporated  with  the 
will,  mffdch  made  it  a  republication  ;  thence  deducing  this  general 
proposition,  that  every  codicil  executed  according  to  the  statute 
of  frauds,  to  whatsoever  part  of  the  property  it  may  reiatei 
would  be  a  republication  of  the  will.  It  was  admitted  for  the  heir, 
said  his  lordship,  that  though  it  is  a  codicil  only  to  a  per* 
sonal  estate,  yet  if  there  is  a  general  clause  of  confirmation  of 
the  will,  that  that  m\\  make  the  codicil,  duly  executed,  a  repub- 
lication of  the  wilL  But,  said  tlw  same  Chancellor,  this  will 
tniake  every  codicil  a  republication,  if  it  is  executed  by  three  wit- 
nesses, though  it  relates  only  to  personal  estate ;  for  a  codicil  is,  un- 
doubtedly, a  farther  part  of  the  last  will,  whether  it  be  mud  «o  or 
not.  But  in  the  Attorney  General  v,  Downing,(o)  the  Court 
seemed  to  be  inclined  to  a  middie  course  between  the  case  of 
Acherley  v.  Vernon,  wherein  the  mere  act  of  making  a  codicil 
executed  according  to  the  statute,  was  a  republication,  and  those 
of  Panphrase  v.  Lord  Lansdown,  and  Lytton  v.  Lady  Falkland, 
in  which  all  implied  repuUication  was  excluded  ;  by  requring  an 
intention  to  ix^publish  to  be  declared  or  expressed,  or  otherwise 
distinctly  manifested,  by  the  testator,  in  order  to  give  to  his  co- 
didl  that  effect.  And  Lord  Chancellor  Camden  hekl,  that  the 
annexation  of  the  codicil  to  the  will  was  mu  of  the  mode^  by 
which  such  intention  might  be  declared,  and  was  therefore  a  re» 
puUication.  And  his  Lordship  seemed  to  think,  that  the  express 
thns  used  in  the  codicil,  MTAcherly  v.  Vernon,  were  the  founda* 
tion  of  the  decree,  for  the  words,  he  said,  were  so  blended 
with,  and  incorporated  into  the  .wiH,  that  the  one  could  not  stand 
without  the  other. 
L  ^  J  •By  the  settling  case  of  Barnes  ^.  Crowe</k)  the  case  of  Acher- 
doctruie  \^7  '<'•  Vernon,  has  been  set  up  as  the  great  authority  on  this  sub- 
holds   every  j^^t,  to  the  foil  extent  of  the  doctrine  ascribed  to  it  by  Lord  Hard- 

codicuy    un- 

less  it  be  con-  wicke,  in  Gibson  v,  Mountford,  as  s^bove  laid  before  the  reader ; 

fined  in  ex-  ^^  ^^^  effect  of  annexation  was  there  denied,  as  being  only  pa* 
pression,   a  o        #  j^ 

republication  rot  evidence  of  a  republication)  which  Lord  Comaiisuoner  £yro 

of  a  previous  ^^^  could  not  be  received  since  the  statute  of  frauds.    **  If  we 

eodkilbeex-  disentangle  dnrsdves  from  the  role,"  said  the  Lord  Commis- 

atterted  ^^  8ion«r>  *  ^^  ^^re  sliall  be  no  refiudHcation  without  tye^executionf 

cordinGf    to 
t  be  Bt^ute.  (»)  1  Vez.  492^  3-        (p)  Ambler,  571.        (p)  7  Vci.  jun.  486. 
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the  prindple  that  a  codicil,  attested  by  three  witnetae*  ahall  be  a 
republicatioiiy  seems  intelligible  and  clear.  The  testator's  ac« 
knowJedgment  of  his  former  will,  considered  as  hb  will,  at  the 
execution  of  the  codicil,  if  not  directly  expressed  in  that  instru- 
ment, must  be  implied  from  the  nature  of  the  instrument  itself ; 
because,  by  the  nature  of  it,  it  tfufifiote*  a  former  will,  refers  toiti 
and  becomes  part  of  it ;  and  being  attested  by  three  witnesses^ 
his  implied  declaration  and  acknowkdgment  seems  also  to  be  at*' 
tested  by  three.  Before  the  statute,  it  was  no  part  of  the  essence 
of  the  republication  that  the  will  should  be  re-executed ;  any  thing 
that  expressed  the  testator's  intention,  that  the  will  should  be  coo« 
udered  as  of  a  subsequent  date,  was  sufikient.  Since  the  statute,** 
continued  the  Lord  Commissioner,  ^  reKixecution  of  the  will  is 
not  necessary  ;  nothing  more  is  required  than  a  writing  accord- 
ing to  the  provinons  of  the  statute,  expressing  that  intent/' 

In  the  late  case  of  Pigott  v.  Wal]er,(7}  befor  the  present  Master 
of  the  Rolls,  his  honour  submitted  to  the  authority  of  Acheriey 
V.  Vernon,  as  that  case  was  understood  by  L^ird  Hardwicke,  in 
Gibson  v.  Mountfort,  and  by  Lord  Commissioner  Eyre,  in  Barnes 
v»  Crowe,  but  not  without  expressing  somo  disapprobation  of  the 
reasonings  on  which  that  authority  was  supported,  and  a  predilec- 
tion for  the  old  rule,  as  It  *stDod  upon  the  cases  of  Lytton  v.  Lady    *  [  4 1 0  ] 
Falkland,  and  Panphrase  v,  Lofd  Lansdown  ;  for,  said  his  Ho- 
nour, a  direct  republication  or  re-execution  is  an  untgtdvocal  act, 
making  the  will  operate  precisely  as  if  it  were  executed  upon  the 
day  of  the  republication  ;  but  a  reference  to  the  will  proves  only, 
that  the  devisor  recognises  the  existence  of  the  will,  which  the 
act  of  making  a  codicil  necessarily  implies  ;  not  that  he  means 
to  give  it  any  nrw  operation,  or  to  do  more  by  afieaking  ofify  than 
he  had  already  done  by  executing  it,    Wh)r4iis  speaking  of  it 
should  make  the  will  speak,  as  it  is  said,  j|  not  very  easily  dis- 
cernible, as  a  question  of  intention.   If  he  speak  of  it  at  all,  he 
must  speak  of  it  as  existing  upon  tlie  last  day  as  well  as  the  first ; 
but  can  that  show  that  he  means  it  to  exist  in  any  otAer  form,  or 
with  any  other  effect  than  he  originally  gave  it  ?  But  his  Honour 
concluded  by  saying,  that  Barnes  v,  Crowe,  afforded  a  certain  rule ; 
and  if  he  departed  from  that,  it  wouki  only  be  to  set  every  thing 
loose  again  ;  not  to  get  back  to,  what  he  thought  better,  the  M 
fidfy  for  then  Acheriy  v,  Vernon  would  be  in  the  way.    He  was 

(7)  7  Vc«.  jun.  98. 
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therefore  dispoaed,  for  the  convenience  of  adhering  to  settled 
rules,  and  in  deference  to  former  deciaiona,  to  hold  the  codicil  a 
republication.(  146) 
Of  the  doc-  It  is  hoped,  by  this  view  of  the  cases,  that  the  progress  of  the 
republica-  doctrine  of  republication,  as  to  real  estate,  is  made  c|ear  to  the 
tion  of  wilU  reader;  I  shall  say  a  few  words  upon  the  question  of  the  repub- 
estate!  lication  of  wills  of  personal  estate.    In  respect  to  this  description 

of  property,  the  doctrine  is  said  not  to  have  been  changed  by  the 
statute  of  frauds;  and  this  appears  to  'have  been  the  opinion  of 
Lord  Hardwicke,  from  the  words  used  by  his  Lordship  in  the 
case  of  Abney  v.  Miller^r)  wherein  the  act  of  republication  in- 
*  [  41 1  ]     sisted  upon  was,  *that  the  testator,  after  renewing  his  leases,  be- 
ing in  search  for  another  paper,  and  the  person  who  was  assisting 
him,  having  taken  up  the  will  by  mistake,  he  said,  ^  this  is  my 
will,"  not  meaning  thereby  to  republish,  but  to  show  that  it  was 
not  the  paper  he  wanted.     His  Lordship  observed,  that  to  mak^ 
it  a  republication,  there  must  be  the  antmus  repubiicandi  in 
the  testator,  which  observation  warrants  the  inference,  tiiat  he 
was  then  of  opinion,  that  if  the  woixis  used  had  been  declarative,  of 
an  intention  to  republish,  they  would  have  been  effectuaT  to  pro- 
duce such  a  consequence.   What  will  be  the  weight  of  this  doc- 
trine of  Lord  Hardwicke,  when  the  point  comes  directly  under 
adjudication,  remains  to  be  seen  ;  but  in  the  mean  time,  one  may 
be  permitted  to  suggest,  that  there  is  a  difficulty  in  conceiving 
why  the  clauses  of  the  statute,  wluch  affect  the  publishing  of 
wills,  should  not  also  reach  to  the  republication  of  them. 

A  republication  is  a  new  publication,  and  if  a  will  can  be  re- 
published by  parol,  so  as  to  make  it  pass  property  not  affected 
by  its  original  disposition,  what  is  this  but  making  partially,  at 
least,  a  nuncupative  .tifs^ment,  unaccompanied  by  the  forms  pre- 
scribed by  the  statute  ?  Before  the  statute  of  frauds,  we  have  seen 
that  many  of  the  judges  struggled  hard  against  admitting  a  pa- 
rol republication  of  wills  of  land^j  as  being  in  contravention. of 
the  statute  ofwiUay  and  where  the  requisites  are  not  observed  so 
as  to  make  good  a  nuncupative  testament,  the  statute  of  frauds 

(r)  2  Atk.  599. 


(146)  The  codicil  related  only  to  personalty,  and  expressed  no  int. 
^tention  to  republish  the  will. 
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has  imposed  the  same  necessity  for  a  written  declaration  of  the 
will  in  respect  to  personalty.  No  subsequent  writing  can  repub- 
lish a  will  of  land,  since  the  statute  of  frauds,  unless  it  be  execut- 
ed so  as  to  be  itself  incapable  of  passing  land  according  to  that 
statute  ;  why  then  should  a  will  of  personal  estate  be  capable  of 
being  republished  without  the  observance  of  the  mode  whereby 
alone  a  personal  will  can  be  rendered  effectual  ? 

This  branch  of  my  subject  may  be  concluded  by  observing,      xhe  de- 

that  ahhough  words  are  never  allowed  to  have  the  •effect  of  re-  stniction   of 

the  reyoKing 
publishing  a  will  of  lands,  (whatever  may  be  the  doctrine  in  re-  instrument 

spect  to  personal  testaments)  yet,  where  an  express  or  implied  ™*y  operate 
revocation  has  taken  place,  it  has  been  held,  that  the  will  may  be  edrepublica- 
aet  up  again  by  an  implied  republication,  founded  upon  the  de-  ^^^    -   ^' 
struction  of  the  revoking  instrument.  As  where  a  testator  makes  original  wilL 
two  wills,  the  latter  of  which  is  inconsistent  with,  or  expressly  re-     *  [  412  ] 
vokes  the  former,   yet  if  he  afterwards  destroy  the  second  will) 
leaving  the  first  in  a  perfect  state,  the  original  will  is  held  to  be 
set  up  again.(«)     And  this  seems  to  rest  upon  very  plain  and  in- 
telligible grounds ;  for  the  first  will,  being  ambulatory  during  the 
testator's  life,  is  in  existence  without  any  ostenuMe  alteration  at 
the  time  when  its  operation  b  to  begin,  and  that  which  was  to  be 
destructive  of  its  operation,  is  out  of  the  way  at  the  moment 
wherein  it  was  to  have  its  destructive  effect. 

A  laxity  of  doctrine,  in  respect  to  the  attestation  of  wills,  seems 
to  have  taken  an  early  possession  of  the  courts,  for  we  find  it  stat- 
ed by  authority,  that  in  the  year  1680,  where  a  will,  devising  real 
estate,  was  made  in  writing,  and  one  of  the  three  witnesses,  who 
saw  it  published,  set  his  hand  to  it  at  another  time,  it  was  adjudg- 
ed good.(i)  And  again,  in  about  five  years  after  the  statute  pass- 
ed, a  will  of  lands,  attested  by  three  witnesses,  who  at  several 
times  subscribed  their  names,  at  the  i*equest  of  the  testator,  but 
were  not  present  at  once  together,  was  decreed  good  in  the  Court 
of  Chancery .(u)  I  find  only  one  casein  which  the  contrary  doc- 
trine was  maintained  on  the  bench,  and  that  was  at  the  assizes^ 
by  Baron  Price,  in  the  year  \7\7Jljc)  The  case  is  thus  reported 
In  Viner  :  A  will  of  land  was  duly  signed  by  the  testatrix,  in  the 
presence  of  A,  and  also  published.  A  wrote  the  will,  but  was 
aince  dead ;  his  hand  was  proved  ;  *after  this  the  testatrix  called    *  [^  413  ] 

(«)  Glacier  v.  Glazier,  4  Burr.  2513.        (0  Freem.  Rep.  486,  Anon. 
(«)  2  Chan.  Ca.  109,  Anon.        (x)  Vin.  tit,  Dcv.  (N.  10.) 
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in  B9  to  be  a  witness  to  tbe  will ;  and  told  him  it  was  her  will, 
and  published  it  as  swh  \  after  this,  she  called  in  Cf  and  did  the 
aame.    The  question  was,  whether  these  witnesses  attesting  this 
will  at  several  Ume9^  though  all  in  the  presence  of  the  testatrizf 
was  according  to  the  statute  of  frauds  and  perjuries.  Baron  Price 
held  it  ill,  for  the  intent  was,  that  all  the  witnesses  should  be  to- 
gether, that  one  might  testify  for  the  other,  and  this  was  a  ready 
way  to  let  in  fraud  and  perjury  ;  for,  after  the  first  witness  had 
attested  it,  there  might  be  a  rasure  or  interlineation  in  it.    1  o  say 
that  this  ofunion  of  Baron  Price  rests  on  better  grounds  of  reason 
and  law  than  the  contrary  determinations  which  have  settled  the 
doctrine  otherwise,  can  hardly  be  called  presumption  in  the 
writer,  when  he  appeals  to  the  observations  of  Lord  Chancellor 
Hardwicke  and  Liprd  Chief  Justice  Willes,  in  EUia  v.  Smith, 
above  produced. 
That  the        But  though  the  witnesses,  as  we  have  shown  above^  must 
of^STwU^**   subscribe  the  will  in  the  presence  of  the  testator,  it  is  not  neces- 
nesses  need    sary  that  in  such  subscription  notke  should  be  taken  of  the  fixet  qf 
ti^  that  "^  *'*  having  been  done  in  the  presence  qf  the  testator^  for  this  is  not 
they  attested  in  terms  required  by  the  statute ;  and  whether  it  be  so  expressed 
101^8*016-'   '  ^  ^^  ^  ^^^^  ^  proved  to  have  been  so  done,  to  the  jury.  The 
sence.  leading  authority  on  thia  subject  is  that  of  Hands  v  James,(y) 

where  the  question  on  a  case  reserved  on  the  trial  of  an  eject* 
'^  ment  brought  by  the  heir,  for  the  opinion  of  the  court, "was, 
whether  it  should  be  left  to  a  jury  to  determine,  whether  the  wit- 
nesses to  a  will  fMng  ail  dead)  did  or  did  not  set  their  names  m 
the  presence  qf  the  testator^  and  this  merely  upon  circumstances, 
without  any  po^tive  proof  ;  and  the  court  thought  that  it  was  a 
matter  fit  to  be  left  to  a  jury  :  for  they  said,  the  witnesses,  by 
the  statute  of  frauds,  ought  to  set  their  names  in  the  presence  of 
the  testator,  but  it  was  not  required  by  the  statute,  that  this 
should  be  taken  notice  of  in  the  subscription  to  the  will ;  and 
*[  414]  whether  ^inserted  or  not,  it  must  be  proved;  and  if  inserted,  it 
does  not  conclude,  but  may  be  proved  contra^  and  the  verdict  may 
find  contra.  Then  if  not  conclusive  vhen  inserted^  the  omission 
would  not  conclude  on  the  negative  side,  and  therefore,  it  must 
be  proved  by  the  best  pnoof  the  nature  of  the  thing  was  capable 
of.    And  they  further  said,  that  in  case  the  witnesses  were  ail 

(^)  Com.  Rep.  531,  et  seq. 


en,  5.  Execution  of  ff^ills.  4l4 

dead,  there  could  not  be  any  ejcfirea*  proof,  sincey  at  the  execu- 
tion of  wills,  oftentimes  none  are  present  but  the  devisor  and 
Mritncsscs.  The  proof  must,  therefore,  as  in  other  cases,  be 
circumstanual ;  and  there  were  sufficient  circumstanced  in  the. 
case,  1st.  Three  witnesses  had  set  their  names,  and  it  must  be 
intended  they  did  it  regularly  ;  2d.  One  witness  was  an  attorney 
of  good  character,  and  may  be  presumed  to  understand  what 
ought  to  be  done,  rather  than  the  contrary.  And  the  question 
being  a  matter  of  &ct,  it  ought  to  be  left  to  the  jury,  as  was  the 
question  whether  livery  was  given  in  a  feoffment,  where  no  11*' 
very  was  indorsed  ;  and  whether  a  deed  was  executed,  where  the 
counterpart  only  was  produced. 

To  the  same  effect  was  the  case  of  Croft  v.  Paulet^z)  vhere 
the  words  of  the  attestation  were  ^  signed,  sealed,  published^  » 
and  declared,  as  and  for  his  last  will,  in  the  presence  of  us,  A^ 
B,  and  C."  And  it  being  objected,  that  ^he  hands  of  the  wit- 
nesses could  only  stand  as  to  the  facts  they  had  subscribed  tOy 
and  signing  in  the  presence  of  the  testator  was  not  one  ;  the 
court,  on  the  authority  of  the  case  of  ^ands  v,  James,  above 
Cited*,  said  it  was  evidehce  to  be  left  to  a  jury,  with  all  the  cir« 
cumstances  ;  and  a  verdict  was  given  for  the  will. 

The  same  pdnt  was  decided  in  the  same  way  a  few  years  be-* 
lore,  by  Lord  Chief  Justice  Willes,  and  the  rest  of  the  Court  of 
Common  Pleas,  in  the  case  of  Brice  v.  Smith,(147)  where  also- 
the  witnesses  were  all  dead. 

(«)  2  Strange,  1109. 


(147)  WiUes'  Rep.  1.  Com.  Rep.  539,  S.  C.  But  the  report  in 
Comyns  seems  to  be  a  little  inaccurate,  in  saying,  that  nothing  but  the 
names  of  the  -witnesses  were  subscribed  ;the  attestation  being  express- 
ed in  the  same  wordtf  as  in  the  above-mentioned  case  of , Croft  v.  Paulet/ 
'<  signed,  sealed,  published  and  declared,  by  the  said  testator,  to  be 
his  last  will  and  testament,  in  the  presence  of  us,"  &c.  See  t]v&  notfi- 
«*f  the  editor,  Willes,  4.  {h) 
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•PART  IV. 

Ofthequali-       IT  seems  now  time  to  speak  of  the  quality  and  capacity  of 

fication    of    ^^  witnesses,  who,  by  their  attestation,  are  necessary  to  give 
the  witoess-  -         V 

eg.  effect  to  a  will  of  real  estate,  under  this  statute.     In  Hudson's 

case,  reported  in  Skinner,(a)  it  was  proved  that  the  witnesses 
had  been  dealt  with ;  upon  which  it  was  urged  by  the  counsel, 
that  if  the  witnesses  were  not  to  be  believed,  then  there  would  not 
be  three  witnesses  to  the  will,  and  so  no  will  within  the  statute ; 
t^  which  Chief  Justice  Pemberton  answered,  that  if  there  were 
three  witnesses  to  a  will,  whereof  one  was  a  thief,  or  person  not 
credible,  yet  the  words  of  the  statute  being  satisfied,  and  he  hav- 
ing collateral  proof  to  fortify  the  will,  he  would  direct  a  jury 
to  find  it  a  good  will.  By  which  It  should  seem,  we  ought  to  un- 
derstand his  Lordship  to  mean,  that  if  there  was  nothing  at  the 
time  of  the  attestation  to  impeach  the  competency  of  the  wit- 
nesses, they  must  be  regarded  as  credible  witnesses  at  that  time, 
within  the  proper  interpretation  ^f  the  word  credibky  as  used  by 
the  statute.  But  if  a  witness  be  convicted  of  felony,  and  so  ren- 
dered infamous,  at  the  time  of  his  subscribing  the  will,  it  setms 
not  to  have  been  doubted,  but  that  the  will  was  invalid,  for  defect 
of  a  sufficient  attestation. 
What  ofTen-  Crimes  which  stigmatize  a  man  with  infamy',  when  convicted' 
ces  disquali-  thereof,  such  as  treason,  felony,  conspiracy  at  the  suit  of  the 
crown,  perjuiy,  forgery,  barratry,  attaint  of  false  verdict, 
and  disqualify  him  for  giving  evidence  upon  a  trial  in  a  court 
of  justice,  repel  him  also  from  becoming  a  subscribing  witness 
•[416]  ^A  ^'^%  ^o  ^^  effect  of  satisfying  the  statute  *by  his  attesta- 
Thatitisthe  Uoik(^}  It  seems,  indeed,  to  have  been  formerly  a  notion,  that 
"i*""y°^^5' every  offence  for  which  a  man  had  been  caused,  or  even  sen. 

^ffencCf    and  ' 

not   of   the  tenced  to  be  set  in  the  pillory,  on  account  of  the  infamy  of  the 

'^HT'h'^d'l  P'^*^^*^™^^  rendered  him  incapable  of  giving  testimony  ;(r) 
qualifies.  but  more  modem  cases  have  established  the  law  in  this  particular 
on  a  more  sensible  foundation,  by  making  the  in&my  of  the 
crime  only,  and  not  the  infamy  of  the  fiuma/mentj  the  ground 
of  the  disqualification;  and  according  to  the  present  doctrine^ 
persons  who  have  suffered  an  infamous  punishment,  unless  th€ 

(a)  79.    (b)  Com.  Dif .  tit.  Temoigse,  (l.  2.    (c)  Co.  Litt  6^  b. 
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offence  for  which  it  was  inflicted  on  them,  was  of  the  species  of 
crimen  faisiy  or  other  crime  of  an  in&mous  nature,  are  not  dis- 
abled from  giving  their  testimony  in  a  court  of  justice,  however 
much  their  credit  with  the  jury  may  be  affected  by  such  a  fact. 
Before  the  statute  of  the  thirty-first  of  this  King,(i/}  persons  con- 
victed of  petit  larceny,  were  judged  not  to  be  credible  witnesses 
to  attest  a  will  under  the  statute  of  fi*auds.  And  in  the  case 
wherein  this  was  held,  the  rule  was  also  laid  down  in  strong 
and  clear  termS|  that  it  is  the  crime  and  not  the  punishment 
which  makes  a  man  infamous,  and  vitiates  his  testimony .(f) 

If  a  man  be  sentenced  to  the  pillory  for  a  treasonable  libel, 
or  slanderous  words  on  government,  he  is  not  disqualified  for 
becoming  a  witness  in  court,  and  is  therefore  a  credible  witness 
to  a  will ;  but  if  he  be  convicted  of  barratry,^  which  is  an  rn- 
famous  offence^  though  he  be  sentenced  only  to  be  ^fined^  he  is 
rendered  incompetent  as  a  witness  in  court,  and  unqualified,  it 
is  conceived,  as  a  credible  witness,  to  attest  under  the  statute.C/) 
Idiots  and  madmen,  and  cliildren  under  *the  age  of  common     *[  417  ] 
knowledge,  who  are  incapable  of  discerning  or  estimating  truth, 
are  clearly  in  a  state  of  legal  incompetency  to  prov^  a  fiict,  and 
therefore,  can  never  be  regarded  as  capable  of  attesting  a  will, 
30  as  to  answer  what  the  statute  intends  by  such  attestation. 
And   generally,  I  apprehend,  it  may  safely  be  concluded,  that 
whatever  incapacitates  a  man  as  a  vmness  at  common  law,  is  an 
objection  to  the  sufficiency  of  his  attestation  as  a  credible  witness, 
^within  the  meaning  of  the  statute ;  for  <  credible^*  in  the  place     ^he  word 
in  which  it  stands  in  this  statute,  cannot  well  be  received  in  \  credible,*  u 
any  other  sense  than  <  cemfietent  /  the  word  in  its  popular  sense  the   statute 
beinc:  incapable  of  any  constant  test  or  standard,  according  to  ^"^^  ^  ^^' 
which  a  testator  could  make  his  choice  of  witnesses  with  any  the  sense  ci 
confidence  in  the  validity  of  their  attestadon.     Upon  the  same  competentr 
principle,  if  the  competency,  having  been  lost,  has  been  re* 
stored  before  the  attestation,  the  credit  required  by  the  statute 
has  also  been  re-established,  and  the  attestation  will  be  good. 
Thus  the  King's  pardon,  after  a  conviction  of  perjury,  or  other 

(a)  By  Stat.  31  Geo.  3»  c.  35,  it  is  enacted,  that  no  person  shall  be 
an  incompetent  witness,  by  reason  of  a  conviction  of  petit  larceny, 
(ff)  Pendock  v.  Mackinder,  Willes,  66S.  2  Wils.  182.  And  see  Rex 
V.  Ford,  2  Salk.  690.  5  Mod.  15.  (/)  Chater  «.  Hawkins,  3  Lev.  426. 
Eex  T.  Ford,  2  Salk.  ^. 
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offence  at  common  law,  qualifies  the  party  to  attest  a  unJI, 
though,  as  it  should  seem,  it  would  be  otherwise  in  the  case  of 
a  conviction  of  perjury,  on  the  statute  of  5  £1.  c.  9.(  148)  An4 
such  restoration  to  competency  would  come  too  late,  as  I  humbly 
apprehend,  between  the  time  of  attestation  and  examination  in 

•  .  t 

court.(i49} 


(148)  If  a  man  be  conyicted  of  perjur}*'  upon  the  statute,  he  cannoi 
be  restored  to  credit  by  the  King^s  pardon  ;  for  by  the  statute  it  is 
part  of  the  judgment,  that  the  convict  be  infamous,   and    lose  the 
credit  of  his  testimony  (  nothing,  therefore,  but  a  reversal  of  the  judg- 
ment, or  a  statute  pardon  will,  in  that  case*  suffice  to  restore  the 
competency.     Rex  «.  Crosby,  2  Salk.  689,  and  Rex  «.  Ford,  ibid,  690. 
3  Salk.  155. 
Of  the  qua-       (149)  By  the  laws  of  the  empire,  those  persons  only  were  capable 
lification    of  of  attesting  a  will,  who  were  themselves  legally  capable  of  making  a 
^^noc^alJ^n  ^stament.    No  person  under  puberty,  or  insane,  or  mute,  or  deaf,  or 
the  civil  law.  prodig^  interdicted  the  use  of  his  owh  property,  or  such  as  the  law 
had  judged  reprobate  or  infamous,  or  had  rendered  intestable,  could 
be  admitted  as  witnesses  to  a  will.    I.  2. 10.  6.  D.  28. 1.  20.    Neither 
could  women  be  witnesses  to  regtilar  op  perfect  wills:  the  law  ad- 
mitting them  in  all  matters,^  whether  civil  or  criminal,  when  the  nature 
of  the  case  was  such,  that  other  evidence  could  not  be  attained,  but 
not  when  there  was  a  choice  of  testimony,  as  in  making  wills,  and 
solemnising  other  public  acts  \  their  testimony  was  admitted  in  proof 
of  a  fact,  but  not  to  give  validity  to  a  solemn  instrument.     See  this 
particularity  of  the  civil  law  explained,  and  the  whole  of  this  title  of 
the  Institutes  *qui  testes  essepoetunt^'  well  commented  upon  by  Vinnius, 
edit  Hein.  297. 

The  witnesses  by  the  civil  law  miut  be  credible,  and  ^oneou^,  at 
the  time  of  the  will's  being  made,  and  according  to  the  humanity  of 
that  system,  as  well  as  of  our  own,  every  one  was  presumed  to  be  fit 
as  a  witness,  unless  the  contrary  was  made  to  appear.  D.  23.  5.  2. 
It  is  to  be  observed  too,  that  all  the  witnesses  ought  to  be  (it,  or ' 
idoneout,  for  the  whole  will  was  rendered  null  and  void  by  the  insuf- 
ficiency of  any  one  of  the  witnesses.  C.  6.  23.  12.  unless  a  codicillary 
clause  were  added,  that  if  it  were  not  valid  as  a  will,  it  should  be 
valid  as  a  codicil.  If  a  madman  attested  in  a  lucid  interval,  hjs  attes- 
tation was  good,  and  so  was  that  of  a  prodigal,  if,  before  attesting, 
he  had  returned  ad  bonos  mores.  The  integrity  and  ^edom  of  the 
witnesses  was  a  great  point  in  the  imperial  law;  insomuch,  that  no 
"  person  could  be  a  witness  to  a  testament,  who  was  under  the  power  of 
the  testator;  and  though  any  number  of  persons  might  b«  admitted 
witnesses  out  of  the  same  family,  to  a  will  in  which  the  fan^ily  was 
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*By  the  )aw  of  ttome,  no  hitret  McrifittUy  or  appcunted  heir, 
could  be  admitted  a  witness  to  the  testament  by  which  he  fwas  so  t  [  419  ] 
appointed  ;  neither  coukl  the  tesiimony  of  any  one  who  was  in 
subjection  to  such  heir,  nor  of  his  lather,  to  whom  he  himself 
was  in  subjection,  nor  of  his  brothers,  if  they  were  under  the 
power  of  the  same  &ther,  be  admitted  ;  but  the  testimony  of  le- 
gataries, and  of  those  who  were  allied  to  them,  or  in  subjection 
to  them,  was  admissible^^)  which  was  a  doctrine,  not  perfectly 
agreeable  to  the  general  rule  of  the  civil  law,  that  no  one  should 
JDe  permitted  to  give  testimony  in  Ids  own  cause  ;{h)  nor  is  the 
consistency  of  that  rule  saved  by  the  reason  given  for  the  admia- 
idon  of  such  testimony,  viz,  that  legataries  were  particular  and 
jMi  universal  successors,  and  that  a  testament  might  be  valid 
without  them  ;  whereas,  the  a])pointment  of  an  heir,  was  of  the 
essence  and  constitution  of  a  perfect  testament,(150)  and  formed 
die  principal  feature  <^ distinction  between  that  and  a  codicil^  151) 
pr  a  donatio  cau^a  mortis. 

(i)  I.  2. 10. 10.  IL        (k)  Cod.  4.  2a  10, 

not  interetted,  yet,  if  a  son  of  a  family  gave  aw^  his  military  eitate» 
or  pecuiiunif  after  leaving  the  army,  neither  the  father,  nor  any  one 
'  under  the  power  of  the  father,  could  be  a  witness  to  the  testament. 
In  apology  for  which  rules  of  exclusion,  the  extent  of  the  paternal 
authority  among  the  Romans  should  be  remembered ;  and,  indeed,  so 
adjusted  to  one  another  do  the  several  parts  of  tlie  system  of  the  Ro-  y 

man  jurisprudence  appear  to  be,  that,  it  seems,  the  student  will  have 
considered  them  with  little  advantage  in  a  view  to  the  illustration  of 
such  of  our  own  laws  as  have  been  copied  therefrom,  or  are  in  affinity 
therewith,  unless  he  have  found  time  and  possess  curiosity  to  make 
.  that  great  work  of  human  policy  kn  entire  and  consecutive  branch  of 
his  studies. 

( 150)  The  exactest  definition  of  a  Roman  testament  has  been  thought 
to  be  this— ^Ae  appointment  of  an  executor  or  tettamentary  heir,  made  ac- 
cording to  the/ormalitiea  prescribed  by  Ian.  Oomat  lib.  1,  t  1,  se6t.  1 ; 
and  vide  D.  28^  5, 1. 

(151)  There  is  |lo  difference  in  our  law,  a*  to  publication,  between 
codicils  and  wills  :  but  codicils  are  said  by  Justinian,  nullameolemnita- 
tern  ordinationis  deeiderare  :  which  Vinnius  comments  upon  with  disap- 
probation, as  not  being  consonant  to  the  Theodosian  code  ;  and  com- 
plains  of  the  jefuna  qucrundqm  dietinctio  inter  wlemnitatem  ordinationis  et 
probationit,  Heineccius,  however,  maintains  the  distinction  thus  :  In 
tcitamentis  condendie  testibus  opue  erat  talibae  quibutcum  olim  fuerat  tetta- 
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Of  the  ride       vln  the  spiritual  courts  of  this  kingdoniy  to  which  thesc^e  cog- 
lutland^*"  -  '**®®^^^  ®^  ^®  validity  of  wills  belongs,  where  they  relate  to  per- 
non  law        soual  estate,  no  legatee,  can  give  his  testimony  injbro  ctmtradU' 
whM«  the      '*'^»  "*  support  of  the  validity  of  the  wMly  till  he  has  released 
witness  wm  his  legacy  or  received  the  value  thereof,  and  in  case  of  payment, 
dciwB^*  ^^  ^^  executor  of  the  supposed  will  must  release  all  title  to  any  fu- 
ture clsdm  upon  such  legatee,  who  might  otherwise  be  obliged  to 
refund  if  the  will  be  set  aside  ;  and  the  release  is  always  made  to 
the  intent,  that  the  legatee  may  have  no  shadow  of  interest  at  the 
time  of  making  his  deposition.(0     The  same  rule  prevailed  in 
our  courts  of  common  law  with  respect  to  the  inadmissibility  of 
the  testimcny  of  a  devisee  or  person  benefited-  under  a  will  of 
real  estate,  to  establish  its  validity :  and  it  appears  from  the  case 
'  of  Anstey  v.  Dowsing,(4:)  that,  if  a  legatee,  who  was  a  witness 

to  a  will,  refused  either  to  renounce  or  to  receive  a  sum  of  money 
in  lieu  of  his  legacy,  he  could  not  be  compelled  by  law  to  divest 
himself  of  his  interest,  and  while  his  interest  continued,  his  tes- 
timony was  useless. 

J.  T.  made  his  will,  by  which  he  disposed  of  his  real  estate, 
and  gave  to  one  J.  H.  and  his  wife,  10/.  each  for  mourning,  with 
an  annuity  of  20/.  to  E.  H.  the  Wife  of  J.  H.  The  will  was  attest- 
*  r  421 1  ^  AS  the  statute  directs,  by  three  witnesses,  whereof  *J.  H.  was 
one.  The  legacies,  and  satisfaction  for  the  annuity  were  tcinder- 
ed  and  refused.  And  the  question  upon  the  special  verdict  was, 
whether,  or  not,  the  will  was  well  attested  according  to  the  sta- 
tute of  frauds.  The  judges  of  the  King's  Bench  were  unani- 
mously of  opinion,  that  a  right  to  devise  lands  depended  upon  the 

(i)  Vid.  Harris,  Inst.  Just  lib.  2,  tit  10,  s.  11.        (i)  ibid. 


mentif  actio  in  comitiis  calatit,  quia  w  actus  jure  vetustiwmo  lex  erat  pO' 
puli  wffragiis  perlata,  jure  nowi  tolemnit  mancipatio  futrtditatit.  Omnia 
ergo  hie  tolemnia.  At  codidli  ercmt  epittoUe,  ^uit  epittolit  iestet  adhibet  ? 
tptis  in  iis  Molemnitatem  requirit  ?  valebat  hujutmodi  epittola,  etiant  non 
obsignata^  dum  de  ejus  fide  conttaret  c  quia  enixa  voluntatis  preees  ad  om^ 
nem  suecessionis  speciem  porrecta  videbanhtr.  Testes  ergo  adhibebantur  ab 
iisf  qui  nuncupative  fidei  cotnmittebant.  Postea  autetn  in  seriptis  codidllis 
intestatorum  testium  opus  erat  prasentia  per  L,  1.  C.  Theod.  de  test,  et  codi* 
cill.  non  solemnitatis  catua,  sed  ut  testantium  successiones  sine  aliqua  cap* 
tione  serventur.  Ergo  non  solemnitatis  causa  adhibendi,  sed  probatioms 
causa,  Itec  aliudvoluit  Theodosius  dum  in  omnibus  codicilUs  testfis  requisi* 
fit.     Vin.  Com,  lib.  2,  tit  25. 
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powers  given  by  the  statutes,  the  particulars  of  which  were,  that 
a  will  of  lands  should  be  in  writing,  ugned  and  attested  by  three 
credible  witnesses  in  the  presence  of  the  devisor :  that  these  were 
checks  to  prevent  men  from  being  imposed  upon  :  and  certainly 
meant  that  the  witnesses  to  a  will  (who  are  required  to  be  credi'* 
hie)  should  not  be  persons  entitled  to  any  benefit  under  that  wilL 
And  that,  therefore,  J.  H.  was  not  a  good  witness^O 

It  seems  also,  that  the  question  was  started  in  this  case,  whe- 
ther a  benefit  to  a  witness  at  the  time  of  his  attestation,  should 
annul  his  testimony,  though  at,  or  after  the  testator's  death,  he 
should  become  disinterested  by  a  release  of  his  legacy,  or  the  re- 
ceipt of  the  value  thereof^  and  that  it  was  held,  that  the  condi- 
tion of  the  witness,  at  the  time  of  hU  attestation^  must  be  regard- 
ed  ;  and  that  if  interested  thenj  he  could  not  be  a  good  witness. 
The  doubts  and  objections  agitated  in  thb  and  in  other  caaes^m) 
occasioned  the  statute  25  G.  3,  c.  16,  to  be  passed,  whereby  the 
contests  concerning  the  force  and  obligation  of  the  word  *  credi' 
ble^'  m  respect  to  the  attestation,  of  persons  benefited  under  the 
will,  were  finally  composed.  ^  m  .«^  ^ 

The  curious  student,  however,  whose  search  is  after  general  of  the  otdo- 
principles,  and  topics  of  legal  discussion  and  discrimination,  will,  siuonin  sen- 
notwithstanding  the  removal  of  the  pfactical  necessity  for  the  in-  tween  Lords 
quiry,  still  recur  to  the  perusal  of  Lord  *Mansfield'B(n)  and  Lord  ^*""fie^<i  ^ 
Camden's  arguments(o)  on  the  opposite  sides  of  the  question,  con-  the  import 
ceming  the  import  and  exigency  of  the  words  *  credible  witnesses,'  c^of  Se^"' 
used  by  the  statute.     He  will  find  Lord  Mansfield  strenuously  of  word  ^credi- 
opinion,  that  though  a  witness  might  be  entitled  to  a  benefit  under  g^ilute. 
a  will  at  the  time  of  the  attestation,  yet,  if  he  became  disinterest- 
ed bejbre  hia  examination^  his  testimony  was  restored,  and  the 
will  was  supported  by  his  attestation.    In  his  LordsKip's  judg- 
ment, the  word  *  credible^  could  have  no  meaning  beyond  *  com^ 
fietenty'  without  leading  to  great  absurdities  ;  and  in  this  general 
exposition  of  the  word.  Lord  Camden  coincided,  but  their  differ- 
ence was  this  :  Lord  Mansfield  would  understand  <  com/ietency*  to 
imply  nothing  more  than  what  was  tacitly  contained  in  the  noord 
vntneM  by  itselfy  (no  man  being  a  witness  unless  he  is  competent 

(/).  Strange,  1254.  (m)  Hilliard «.  Jennings,  Com.  Rep.  91 ;  and 
7  Bac.  Abr.  edit.  GwylUm,  329.  Price  «.  Lloyd,  X  Vci.  503.  2  Vcs. 
374.  (ff)  Windham  v.  Chetwynd,  1  Burr.  414.  (9)  Hlndonv. 

Kersey,  4  Bum.  £ccl.  L.  97. 
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to  give  his  testimony >  so  that  it  appeared  to  his  Lordship^  153) 
that  the  competency  was  to  be  seen  atni  judged  of  at  (he  time^ 
and  with  rrference  to  the  time  of  exapfdnatum  in  court.  Wberea% 
according  to  Lord  Camden^  the  credihiiifyy  i.  e.  comfictentyy  roust 
be  regarded  as  it  stood  at  tlie  time  af  the  attestation.  By  ix>rd 
Mansfield's  explanation  of  the  force  of  the  word  credible^  it  be- 
came a  dead  letter,  and,  thereibrey  his  Lordship  reduced  himself 
to  the  necessity  of  supporting  his  argumenty  by  supposing  the 
word  ^  credible^  to  have  slipped  in  through  the  inadvertency  <tf 
the  framers  of  the  statute^  which  he  denied  to  be  the  production 
*  [  423  ]  of  Lord  Hale,  any  further  than,  ^perhaps,  as  being  compiled 
from  some  of  his  loose  notes,  unskilfully  digested.(  153) 

His  Lordship  adverted  to  the  rule  of  testimony  in  the  Ecdesi-^ 
astical  Courts,  and  at  the  common  law,  where  a  release,  paymentf 
or  tender,  made  the  testimony  of  the  witness  good.  Nice  objec- 
tions of  a  remote  interest,  which  could  not  be  paid  or  released, 
though  they  hold  in  other  cases,  were  not  enough  to  disqualify  a 
witness  in  the  case  of  a  will.  Thus,  parishioners,  he  said, 
nught  prove  a  devise  to  the  poor  of  the  parish  forever.  Interest 
was  no  positive  disability  ;  it  only  afibrded  a  prenanftticn  of  hiasy 
and  on  that  ground  rendered  a  witness  incompetent ;  but  still  it 
was  oniy  firesum/ition^  and  presumptions  only  stood  till  the  con- 
trary was  made  apparent ;  if  the  bias  were  removed,  the  pre- 
sumption ieased.  That  nothing  could  be  more  reasonable  than 
to  allow  this  objection  of  interest  to  be  purged  by  matter  euSse- 
quent  to  the  atteetationj  and  previous  to  the  trial. 

Lord  Camden,  on  the  other  hand,  in  the  case  of  Hindon  v. 
Kersey,  argued,  that  the  word  <  credible*  imported  a  neceetary 
and  substantia  qualification  of  a  witness  tU  the  time  qf  hie  atteM- 
tation.  And  that  if  the  witness  was  incompetent  at  that  timey 
nothing  ex  float  facto  could  restore  the  validity  of  his  attestation  ; 


(152)  In  the  subsequent  case  of  Hindon  v.  Kersey,  it  is  irtated,  that 
Lord  Mansfield,  previous  to  his  delirering  his  opinion  in  Wyndham  v. 
Clietwynd,  declared  that  it  was  hu  omn,  and  that  he  was  personally  an- 
swerable for  aU  its  errors  ;  the  judgment  of  the  court  being  getierai, 
that  they  held  the  will  duly  executed  according  to  the  statute. 

(153)  I  have  ventured  to  answer  this  opinion  in  my  preface,  by  the 
mouths  of  the  greatest  chancellors  and  judges,  before  and  since  lK)rd 
Mansfield's  time. 
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neither  coald  such  devisee  or  persoD,  taking  li  benefit  under  the 
vilU  be  received  as  a  witness  for  other  devisees  under  the  same 
will :  the  objection  was  irremoveable,  and  the  wfuUe  instrumenty 
as  far  as  it  Concerned  real  propertf,  was  void.    He  was  of  opi«> 
nion,  tliat  the  novelty  introduced  by  the  statute  was  Uti^aite^tatUmy 
the  method  o(  firaving  which)  was  left  standing  upon  the  oU 
common  law  principles ;  as  that  one  witness  might  prove  whM 
all  the  three  had  attested,  and,  though  that  witness  must  be  a 
subscriber,   yet  that  was  *owing  to  the  general  common  law    *  [  4S4  ] 
rule,  that  the  best  evidence  must  be  produced.    He  considered, 
therefore,  that  th  e  statute  had  principally  in  view  the  quaUty  of 
the  witnesses  a/  the  time  qf  the  atte9tatkn^  154)    That  a  win  was 
the  only  instrument  which  required  to  be  attested  by  subscribing 
witnesses  at  the  time  of  execution :  while  leases,  marriage  agree- 
ments, declarations,  and  assignments  of  trusts,  were  only  re« 
quired  to  be  in  writing  and  signed.     Those  were  all  tronaactianB 
of  healthy  and  protected  by  valuable  considerations,  and  antece- 
dent treaties.     The  power  of  a  court  of  equity  was  thought  suf- 
ficient to  meet  every  fraud  that  could  be  practised  in  those  cases  ; 
but  a  will  was  often  executed  suddenly  in  a  last  uckness,  and 
sometimes  in  the  article  of  death  ;  and  the  great  question  to  be 
asked  in  such  case  was  thi»-— ^as  the  testator  in  his  senses  when 
he  made  the  will  ?(/k)  and  consequently  the  time  of  the  execution 
was  the  critical  minute  which  required  guard  and  protection^— • 
An  act  so  solemn,  and  often  calling  for  a  lahorious  recoUectioii 
and  investigation,  executed  at  such  a  time,  was  pregnant  with 
suspicion  :  what  then,  his  Lordship  said,  was  the  employment 
of  the  witnesses  \     It  was  to  inspect  and  judge  of  the  testator's 
sanity  before  they  attested,  and  if  he  was  not  capable  they  ought 
to  refiise  to  attest.    In  other  cases,  the  witnesses  were  pamve  i 
here  they  were  actvve  ;  and  in  truth,  the  principal  parties  to  the 

(^)  Vid.  Doe.  on  Dem.  Walker  f^.  Stephenson,  3  Eip.  Ni.  P.  Ca.  S84. 


(154)  In  Biograve  v.  Winder,  2  Vez.  jun.  6369  an  objection  was  taken 
to  the' competence  of  one  of  the  witnesses  to  the  will,  as  being  inter- 
ested at  the  time  of  hU  exanUnattM  /  but  as  he  had  no  interest  at  the 
fiine  of  the  execution  of  the  vtill  and  death  of  the  teetator,  the  Lovd  Chan- 
rcllor,  withoat  argument,  held  him  to  be  a  good  witncftf. 


4Sii  Execution  of  Wills ^  book  l» 

transactioD.  THm  testator  ttas  intrustsd  to  tskir  cakb. 
The  design  of  the  statute  was  to  prevent  wille  fvom  being  made) 
whitth  ought  not  to  have  been  made,  and  aivfay*  ofieraies  sMcntfy^ 
by  itUettacy^  It  is  true,  continued  the  Chief  Justice,  the  de- 
•  [  4351  s^a  q£  *the  statute  was  to  prevent  fraud  ;  and  though  no  sus- 
jucion  of  fraud  appeared  in  the  case  before  him,  yet  the  •taiuie 
had  prescribed  a  certain  method^  which  every  one  ought  to  pur- 
sue to  prevent  fraud^^)  As  to  the  minuteness  of  the  interest, 
as  there  was  no  positive  law  which  wa&  able  to  ilefine  the 
quantity  of  interest  which  should  have  no-infliience  upon  men's 
minds,  it  was  better  to  leave  the  rule  inflexible,  than  to  permit  it 

TO   BE.  BCKT   BT  THE   DIBCRETIO»  Ol   THE  JUD«E. 

Thus,  I  have  endeavoured  to  compress  into  a  small  compaav 
for  the  reader,  the  principles-  upon  whiish  these  great  judges^ 
mainly  relied  in  their  opposite  views  of  this  arduous  question*^ 
He  will  perceive,  that  both  the  cases  of  Wyndham  v.  Chetwynd^ 
and'Uindon  v.  Kersey,  came  before  the  respective  oourts,  after 
the  statute  25  Geo.  2,  vrr.  the  former  in  MkhaelmM  term,  31 G. 
2,  the  latter  in  Easter  term,  5  Geo.  S  ;  but  the  wills  in  both  tho 
cases  were  made  before  the  last-mentioned  statute  was  to  have 
its  operation  of  making  void  the  beneficial  interest  given  by  the 
will  to  the  person  becoming  a  subscribing  witness  thereto,  and, 
therefore,  those  cases  could  only  come  under  the  third  section  of 
that  statute  (if  at  all)  which  provided  for  the  case  of  wills  made 
before  the  24th  of  June,  1752,  and  this  clause  makes  mention  only 
of  a  legacy  or  bequest,  and  extends  only  in  wocda  to  the  imme« 
diate  object  of  such  legady  or  bequest.  Neither  the  case,  there-* 
fore,  of  Wyndham  v.  Chetwynd,  being  that  of  a  creditor  of  the  tes- 
tator becoming  a  subscribing  witness  to  his  will,  which  charged 
his  debts  upon  his  real  estate  ;  nor  that  of  Hindon  v.  Kersey,  in 
which  there  was  a  devise  of  the  testator's  lands  to  trustees  to  dis- 
pose of  the  rents  to  the  poor  of  a  township,  (the  subscribing  wit- 
nesses being  seised  of  property  in  the  township  assessed  to  the 
poor  rate)  were  within  the  third  section ;  and,  consequently, 
they  were  not  either  of  them  within  the  statute.  The  circum- 
stances of  which  cases  would,  however,  were  they  now  to  hap- 
pen) deai'ly  bring  them  respectively  within  the  first  and  second 
•  [  526 1  sections  of  the  above-mentioned  ''^statute  of  George  the  Second. 
This  great  question  is,  therefore,  now  at  rest  to  all  practical  pur» 
poses,  and  remains  only  a  subject  of  curiosity,  on  which,  as  such^ 

iq)  Vid.  Lea  «« Libb,  Carth.  37  i  the  words  of  the  court. 
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a  ^reat  incidental  imporUDce  is  reflected,  by  the  exercise  they 
kave  given  to  two  of  the  finest  intellects  which  have  adorned  the 
Ibench  of  justice,  in  the  maintenance  of  a  most  solemn  and  dia- 
metrical opposition  of  argument. 

We  cannot  but  observe,  however,  that,  although  Lord  Mans- 
field was  supported  by  all  his  brothers,  and  Lord  Camden  was 
4>verruled  by  those  who  sat  with  him,  the  legislature  showed  their 
tense  of  the  subject  to  agree  with  the  policy  and  pnndples  of 
Lord  Camden's  reasoning,  by  extinguishiRg  the  interest  of  the 
subscribing  witness,  whatever  it  might  bt  at  the  moment  (f  Ma 
iUtewUUion.  By  this  provision  of  the  legislature  by  their  second 
act}  they  seem  to  have  declared  their  intenti<x)  by  the  first ;  and 
ilill,in  their  alteration  of  the  law,  regarding  the  time  of  the  at- 
testation as  the  critical  juncture  to  which  the  qualification  4%]ated, 
t  hey  have  made  <he  interest  of  the  incUvidual  a  sacrifice  to  the 
will. 

An  attentive  «consideration  of  what  has  been  above  laid  before 
the  reader  vrill,  it  is  hoped,  enable  him  to  peruse  a  statute  with 
Intelligence,  the  true  spirit  whereof,  without  a  display  jof  the  state 
of  the  controversy  which  gave  it  birth,  might  not  so  easily  pre- 
sent itself.  That  it  may  be  read  and  considered  by  the  student 
with  the  more  advantage,  by  falling  into  the  train  of  those  ideas 
which  have  been  already  given  him  by  what  has  gone  before,  I 
have  thought  it  best  to  copy  out  the  whole  act,  and  insert  it  iny- 
mediately  after  the  statute  of  frauds  and  perjuries,  which  it 
seemed  likewise  advisable  to  introduce  entire  at  the  end  of  this 
volume^  for  the  greater  fiicUity  of  reference. 


•PART  V.  •  I  *2r  3 

WE  come  now  to  condder  the  constructioiis  put  by  the  courts  Of  the  words 
of  justice  upon  the  words  of  the  statute,  requiring  the  subscripf  ^b»^ptioa 

tion  of  the  witnesses  to  be  made  in  the  teMtator^M  preMence.  of  the   wit- 

Vpon  a  feigned  issue,  tried  in  the  court  of  Common  Pleas,  the  in  the  testa- 
question  was,  whether  the  will  was  made  according  to  the  sta-  ^^'  P"^* 
tute  of  frauds  ?  for  the  testator  had  desired  the  witnesses  to  go    ^^J^ ..  • 
into  another  room,  seven  yards  distant,  to  attest  it,  in  which  there  noii^  if  the 
was  a  window  broken,  through  which  the  testator  might  see  them.  ^!jj^e  the 
The  Court  sud,  the  statute  required  attesting  in  his  presence,  to  witnesses 
prevent  obtruding  another  will  in  the  place  of  the  true  ooe.    It  ^^^^^^u^ 
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see  them  or  is  enough  if  the  testator  might  see,  it  is  not  necessary  that  he 
°  shotdd  actuaily  see  them  signing  ;  for,  at  that  rate,  if  a  man  should 

turn  his  back,  or  look  off,  it  would  vitiate  the  wiU.  Here  the 
signing  was  in  the  view  of  the  testator ;  he  might  have  seen  it| 
and  that  is  enough.  And  they  compared  it  to  the  case,  where 
the  testator  lay  uck  in  bed)  with  the  curtain  dftiwn^r)  while  the 
witnesses  subscribed. 

On  a  trial  at  bar,  vrher^  the  (question  was,  whether  the  witnesses 
to  a  will  had  pursued  the  directions  of  the  statute  of  frauds,  in 
their  modes  of  subscrilung  their  names,  it  was  resolved,  that 
where  the  testator  lay  in  a  bed  in  one  room,  and  the  witnesses  went 
through  a  small  passage  into  another  room,  and  there  set  their 
names  at  a  table  in  the  middle  of  the  room,  and  opposite  to  the 
door,  and  both  that)  and  the  door  of  the  room  where  the  testator 
lay,  were  open,  so  that  he  might  see  them  subscribe  their  names 
if  he  would,  though  there  was  no  positive  proof  that  he  did  see 
them  subscribe  their  names,  there  was  a  sufificient  subscribing 
within  the  meaning  of  the  statute ;  because,  it  vku  fiotsible  that 
*  r  438  1  the  testator  might  see  them  "subscribe  ;  and,  thereiore,  the  court 
held,  that  if  the  witnesses  subscribed  their  names  in  the  same 
room  where  the  testator  lay,  though  the  curtains  of  tlie  bed  were 
drawn  close,  it  was  a  good  subscribing  within  tliis  statute.(«X  1^^) 
A  similar  doctrine  to  that  which  we  have  shown  to  have  been 
maintained  in  the  courts  of  law,  was  adopted  by  Lord  Thurlow 
in  the  court  of  Chancery,  in  a  case  circumstanced  as  follows :(/) 
Honora  Jenkins,  having  a  power,  though  covert,  to  make  a  writ- 
ing in  the  nature  of  a  will,  ordered  the  will  to  be  prepared,  and 

(r)  Shires  «.  Glascock,  3  Salk.  688.  (^)  Davy  wid  Nicholas  «. 

Smith,  3  Salk.  395.  (t)  Casson  v.  Dade»  1  Bro.  C.  C.  99. 


(155)  The  notion  of  the  civil  lawyers  w^  more  rigid  and  cautious  in 
this  respect  The  attestation  ought  to  be  in  conspectu  tettmtoHt ,-  and 
ferther,  non  e^t  iatts^  ut  quidant  tradidcnuUp  tettet  oculatot  ette,  ti  tettato- 
rem  ipti  non  videanty  for%c  vcio  out  cortina  iMerjtcta  compeotwm  adimentCt 
licet  voctm  ejui  audiant  .*  ^ed  necetae  eit  utjadem  ef  us  videanty  ne  gi^/raus 
fiat  alio  forte  eubomatOs  qui  9ooem  testatoru  imitondg  simulet  Finn.  Com, 
Xf  lib.  2,  tit.  10.  And  Vinniiis  was  of  opinion  that  a  blind  m^tn  (de  quo 
nihil  U^ditum  est)  could  not  be  a  witness,  because  he  could  not  satisfy 
the  law,  which  required  that  the  testator  should  be  seen  by  the  wit* 
nesses,  and  that  they  should  be  able  to  recognise  the  testator^t  signs* 
llir^.  This  poiQ(  may  make  a  quaere  in  our  ooji  law. 
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went  to  her  attorney's  ofiioe  to  cxccttte  it.  Being  aathmaticab 
and  the  office  yery  hot^  ahe  retired  to  her  carriage  to  execute  the 
will,  the  witnesses  attenc&ig  her ;  after  having  seeo  the  execu- 
tion they  returned  into  the  office  to  attest  it ;  and  the  carriage 
was  put  back  to  the  window  of  the  office,  through  which,  it  was 
sworn  by  a  peraqn  in  the  carriage,  that  the  testatrix  m^ht  see 
what  passed.  Iminediately  after  the  attestation,  the  witness  took 
the  will  to  her,  which  she  folded  up  and  put  into  her  pocket.  The 
Lord  Chancellor  inclined  very  strongly  to  think  the  will  well 
executed,  and  the  above-mentioned  case  of  Shires  and  Glascock, 
2  Salk.  688,  was  relied  upon  as  an  authority.  Mr.  Arden  press- 
ed for  an  issue,  but,  £nding  the  Lord  ChanceUor's  opinion  very 
decisive  against  him,  he  declined  it. 

*In  Broderick  v.  Broderick^w)  where  the  testator  devised  *  [  439  ] 
lands  to  J.  S.  and  hb  heirs,  and  duly  subscribed  his  will  in  the 
presence  of  three  whhesses,  who  went  down  stairs  into  another 
room«  and  attested  the  will  there,  which  was  ottf  qf  the  presence 
oftkt  te%taJtar^  the  relief  afforded  to  the  h«dr  against  a  release  ob- 
tained from  him  by  the  devisee,  under  a  (Use  assurance  that  the 
will  was  sufficiently  executed,  was  a  necessary  consequence  of 
the  opinion  of  the  Chancellor,(x)  that  the  devise  was  void  for 
want  of  an  execution  conformable  to  the  statute.  And  it  was  io 
vain  contended  for  the  devisee,  that  the  will,  as  to  the  jlevisor^ 
was  executed^  and  that  the  form  of  the  witnesses  subscrihiog  i*  ' 
the  presence  of  the  teftator,  was  only  prescribed  by  the  statute 
of  frauds,  to  prevent  a  rash  disinherison  of  the  heir :  but  tha( 
since  the  execution  of  the  will  was  fully  proved,  though  the  cir- 
cumstances required  by  the  statute  had  not  been  observedffiyet,it 
was  the  plain  inteotioq  of  the  testator,  that  the  deviate  should 
have  the  estate ;  and  that  the  devisee  having  the  legal  estate,  it 
would  be  hard  to  take  it  from  him  in  tfq^ty,  and  by  those  means 
to  dispose  of  the  estate  i^;ainst  the  intent  of  the  testator,  from  the 
devisee,  for  want  of  a  ceremony,  when  the  end  of  that  ceremony 
was  answered,  by  its  bei|ig  made  to  appear,  undoubtedly,  that  the 
testator  did  sign  and  seal  this  will. 

^k>r  will  the  suhscriptlpn  of  the  witnesses  in  the  9ame  room  al- 
ways aiioomiriish  the  intentbn  of  the  statute,  or  necessarily  im- 
ply it  to  be  in  the  testator's  presence,  for,  as  w^  observed  by 

(ti)  1  p.  Wmi.  239.  (x)  Lord  Harcourt. 
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Lord  ChfOiceUor  Macclesfield,  in  Loogford  v,  ETre^y)  it  might 
be  done  in  a  comer  of  the  room  in  a  clandestine  and  fraudulent 
iray,  and  then  it  would  not  be  a  subscribbg  in  the  testator's  pre- 
sence. .  But  his  Lordship  further  said,  that  as  it  was  sworn  by  the 
witness,  that  he  subscribed  the  will  at  the  testator's  request,  and 
in  the  same  room,  that  could  not  be  fraudulent,  and  was  well 
enough. 

*  [  430  ]        *Thus,  therefore,  the  law  upon  this  subject  seems  sufficiently 

settled  upon  this  dbtinction,  that  if  the  attesting  witnesses  sub- 
scribethe  will  in  such  a  situation  with  respect  to  the  testator,  as  that 
it  was  not  possiUe  for  him  to  have  seen  the  act  done  by  them,  such 
will  is  Toid  as  to  realestate  for  the  defect  of  solemnity  in  its  ex- 
ecution ;  but  if  their  Situation  was  such  as  to  afford  the  testator 
the  opportunity  t£  seeing  them  subscribe,  if  he  chose,  their  at* 
testation  under  such  circumstances  will  be  good  and  valid,  al- 
though in  point  of  fact  they  were  not  seen  by  the  testator  in  the 
very  act  of  subscribing  their  names. 
It  IS  not  e-       The  mere  corporal  presence,  however,  of  the  testator,  unless 
ST^^  u^  ^  ™"^^  ^''^  faculties  also  are  present,  will  not  satisfy  the  sta- 
is  corporally  tuteon  this  p(»nt ;  for  there  must  be  a  mental  knowledge  of  the 

must  poss^  ^^  "®  *^***  ^  *  subscription  clandestinely  made  in  a  comer  of 

his  faculties  the  same  room  with  the  testator,  was  not  on  this  aocount  a  suffi* 

faimainenud  ^^^ attestation,  so  neither  would  such  subscription  in  the  same 

Imowledge     room  suffice,  if  the  percipience  and  intelligence  of  the  testator 

were  gone  so  as  to  constitute  it  an  act  done  without  his  know^ 

ledge.    On  this  principle  was  founded  the  decision  of  Right  v« 

Price^z)  in  which  case,  the  form  of  an  attestation  was  written 

on  the  second  sheet,  and  they  put  their  names  to  it  in  the  room 

where  ths  testator  lay,  but  he  was  in  a  state  of  insensibilityd-* 

And  the  questioa-was,  whether  this  will  was  duly  executed  for 

passing  lands  according  to  the  statute  of  frauds  ? 

In  support  of  the  will  it  was  argued,  that  insensibility  was 
something  short  of  death,  and  if  the  testator  was  alive,  it  could 
not  be  scdd  that  the  will  was  not  attested  in  his  presence.  That 
the  question  was,  whether  the  testator,  having  done  all  that  was 
necessary  on  his  part,  and  the  attestation  having  been  made  ac* 
cording  to  the  words  of  the  statute,  a  fair  transacdon  should  be 

*  [  431  ]     ^^  aside,  because  a  formality  required,  'according  to  an  impHe^ 

(X)  1  P.  Wms.  r40.  (s)  Doug.  2U 
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intention  of  the  legialaturey  had  not  been  complied  with  ;  that  it 
did  not  appear  but  that  the  testator  mighty  by  pouilulity)  have 
opened  his  eyes,  while  the  witnesses  were  subscribing  thdr 
names  ;  which,  according  to  the  law,  as  had  down  in  Shires  and 
Glascocky  would  have  been  sufl^ent. 

But  the  court  said,  that  they  would  lean  in  support  of  a  fidr 
will,  «nd  not  defeat  it  for  a  slip  in  form,  where  the  meamng  of 
the  statute  had  been  complied  with ;  this  was  the  principle  of 
Shires  and  Glascock's  case,  and  other  cases  of  that  sort*  But 
the  case  then  before  the  court  was  not  one  where  there  was  a 
measuring  cast  and  room  for  presumption*  All  the  witnesses 
luiew,  at  the  time  of  the  attestation,  that  the  testator  was  insen- 
sible. He  was  a  log,  and  totally  absent  to  all  mental  qualities. 
That  it  was  usual,  in  precedents  of  irilh,  to  say,  that  the  wit- 
nesses subscribed  at  the  request  of  the  testator ;  that,  indeed,  was 
not  expressly  required  by  the  statute,  but  the  practice  showed 
the  general  understanding,  and  that  the  nature  of  the  thing  im- 
plied a  request.  The  attestation  in  the  testator^s  presence  was  as 
essentialas  his  signature,  and  all  must  be  done  while  he  wasin  a 
capacity  to  dispose  of  his  property.  In  this  case,  the  testator 
could  not  know  whether  the  will  that  hie  had  begun  to  sign  was 
that  which  the  witnesses  attested  ;  he  was  dead  to  all  purposes  or 
power  of  conveying  his  property. 

I  do  not  know  that  it  has  ever  been  judicially  decided^  whether  Whether  an 
an  acknotrledgment  by  a  subscribmg  witness  to.thc  testator  of  f^^^^"*  i^ 
his  hand-writing  to  the  attestation,  would  be  sufficient.    In  the  the  subscribe 
case  of  Risley  v.  Templc/a)  the  focts  were,  that  the  testator,  ly-  to^^the^stl- 
log  dck  in  bed,  made  his  will,  and  signed,  sealed,  and  published  tor  would  be 
it,  in  the  presence  of  three  witnesses,  but  being  tired,  ordered  *'™*^*^'**- 
them  to  go  and  subscril)e  it  in  another  room.    They  went  into 
anotlher  room,  out  of  the  presence  *and  sight  of  the  testator,  and     *[  432  } 
subscribed  their  names,  and  then  returned  and  owned  their  names 
to  the  testator,  who  looked  upon  the  will,  and  said,  *  they  have 
done  ^ell*    But  this  point  was  not  spoken  to  in  the  case  accord- 
ing to  the  report.  * 

It  seems  very  plain,  however,  that  to  hold  such  an  acknow- 
ledgment sufficient,  would  be  in  direct  opposition  to  the  words  of 
the  statute,  which,  though  it  does  not  by  the  5th  section  require 

(a)  Skin.  lOr. 
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the  ngnalurt  of  the  testator  himteff  to  be  in  the  presence  of  the 
^vitneaaeS)  does  yet  exprewdy  direct  the  wdscrifiHon  of  the  wit' 
neMta  to  be  in  the  testator's  presence  ;  and  therefore^  this  part  of 
the  ceremonial  does  certunly  seem  to  preclude  the  same  latitude 
of  construction  which  has  been  apptied  to  the  act  of  the  testator 
.    Inmself.  And  it  seems  little  to  be  doubted,  but  that»  agreeably  to 
the  greater  spirit  of  tenderness  for  the  words  of  the  statute*  which 
now  seems  to  prevail  in  our  courts  of  justice*  such  an  acknow- 
ledgment by  a  subscrilung  witness*   of  his  hand-writing  to  the 
attestation,  made  to  the  testator*  after  making  the  subscripticm 
ofut  of  hn  sight  and  presence*  would  be  deemed  an  insufficient 
compliance  with  the  requisition  in  this  respect  made  by  the 
statute. 
That  the        It  has  been  showp*  that  a  testator  may  writer  and  we  shall  now 
witncBMs       make,  it  appear  from  the  authorities*  that  he  may  ftttbiUhy  his 
scribe  at  dif-  will  at  different  times  ;  or*  in  other  words*  that  an   attestation 
ferent  times.  j„jj^^  ^^  ^^  witnesses  respectively  at  three  different  times,  ii  in 

•  [  433  ]      the  presence  of* the  tesutor*  satisfies  the  law«(l56)    The   *two 


(156)  It  m^y  be  interesting  to  compare  our  own  with  the  civil  Utw 
upon  this  article.  In  an  early  period  of  the  Roman  jurisprudeDce,  it 
was  held,  that  a  testament  ought  to  be  made  uno  contextu^  without  any 
foreign  act  intervemng»  and  the  witnesses  were  likewue  required  to 
attest,  without  separating,  or  even  discontinuing  the  act  of  subscrib- 
ing, till  all  was  complete.  And,  indeed^  it  does  not  seem  that  the 
witnesses  were  ever  released  from  the  necessity  of  subscribing  at  one 
time  and  in  each  other's  presence.  In  fiivour,  however,  of  certain  un- 
avoidable interruptions,  the  Emperor  Justinian  limited  and  explained 
the  generality  with  which  the  rale  had  been  expressed.  In  the  Sixth 
Book  of  the  Code,  tit  23,  38,  the  qualification  ^of  the  doctrine  is  thus 
propounded  :  cum  <mtiijuit€u  tettamenta  fieri  vohterit  nulio  actu  interxe^ 
nicntet  et  htjiumodi  verborum  co9npontio  ntn  rite  interpreutta  pent  m  per- 
ff iciem,  et  te§iantiinn  et  teetamentorum  proceuerit  .*  eafidmue  in  tempore 
qwi  teetamentum  eonditur,  vei  eodidUue  naedtur^  vel  ultima  quadafn  di^- 
poeitio  eeeundum  priMtinam  obeervationem  eelebratur  f  nihil  enim  ex  ea 
peniiks  immMtandwn  etee  eeiteemuej  ea  quidem  giue  minime  neceeearia 
iuntf  nulla  procedere  modb,  tptippe  cauea  eublitieeima  propoeita  ea  quit  m- 
perflua  eunt  minime  debent  intereedere.  Si  qmd  atttem  necesearium  e^enerit  / 
et  ipeum  corpue  laborantie  reepidene  contigerit,  id  eetf  «e/  victue  neeeeeariig 
vel  potionie  ablatio,  vel  medicamimB  datiof  vel  impoeitia^  quibue  relictis 
ipta  eanitue  teetatorit  periclitatur,  vel  ei  quit  necettariut  natura  utus  ad  de* 
poahionem  euperfiui  ponderie  immineat,  velteetatori  vtiteitibueg  noneut 
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leading  cases  to  establish  this  poiat,  are,  Cook  v.  Parsons^A) 

•and  Jooes  v.  Lake^c)    The  first  of  which  cases  was  decided 

*upon  a  l»ll  of  review  to  reverse  a  decree  of  Lord  Nottingham     *[  434  ] 

in  1683,  for  a  sale  of  lands  subjected  by  the  will  to  the  i>ayinent 

of  debts ;  the  lands  were  devised  bf  the  testator  to  trustees,  and 

their  heirs,  to  set  and  to  hrm  let,  and  out  of  the  rents  (without 

saying  profits)  to  pay  his  debts ;  and  all  his  debts  and  legacies 

being  first  paid,  he  gave  the  surplus  to  F.  S. 

This  will  was  lArritten  with  the  testator's  own  hand,  as  was 
proved ;  and  was  published  in  the  presence  of  three  witnesses) 
at  three  several  times,  and  they  all  attested  it  in  his  presence, 
but  he  did  not  sign  it  in  the  presence  of  the  second  witness,  but 
only  owned  the  signing  to  be  his  hand,  and  desired  him  to  attest 

(A)  Prec.  Ch.  185.  (c)  2  Atk.  176. 


ex  hae  etuua  tt^tatnenhitn  tutvertendum,  Uctt  morbiu  comitiaiu,  fqutdet 
Jactum  U9€  comperimuij  uni  ex  teMtibiu  eontigerit ;  ted  eo,  qmod  urget  et 
hnminet,  repieto,  «e/  depo9ito%  iterum  toiita  per  tettamenti  faetionefn 
atRmpleri.  Et  *i  quidem  a  tettatore  aliguid  fiat  tt&tibue  paulUper  separa* 
ti9,  cum  coram  his  facere  aliquid  naturale  testator  erubescat  iterum  in^ 
troduetie  eonaequentiafaetiome  teMtanunti  proeedere. 

The  phrase '  uno  contexti^  is  not  to  be  understood  as  relating  to  the  com« 
position  of  the  will,  (which  it  seems  might  be  taken  up  and  prosecuted 
at  intervals,  according  to  the  necessary  interruptions  of  business,  and 
as  the  leisure  of  the  party  allowed  ;  as  was  said  to  be  the  law  with  us, 
in  Carleton  v.  Griffin,  above  cited)  but  to  the  mode  of  publishing  and 
solemnizing  the  will,  by  the  formal  nuncupatio  te^tamenti,  or  deeiaratia 
^untatu  to  the  witness,  with  the  ceremonies  of  subscribing  and  seal- 
ing by  them,  and  the  signing  by  the  testator,  which  ought  all  to  be 
done  at  one  time,  that  is  to  say,  icxo  actus  contextv^  without  the  inter- 
vention of  any  act  or  business  foreign  to  the  puipose,  which  the  parties 
were  met  together  upon,  which,  unless  it  happened  on  the  natural 
and  necessary  occasions  alluded  to  in  the  passage  from  the  code  above 
extracted,  would  vitiate  the  testament,  as  being  inconsistent  with  the 
solemnUy  of  its  celebration.    Thus  Vinnius  translates  *  imo  eentexhif 
jtito  the  Greek  by  *mia  *uphe,  knd  adiaUiptotf  as  being  applicable  not  to 
the  composition  of  the  will,  but  to  the  publication  of  it ;  which  is  plainly 
the  sense  of  it,  as  it  stands  accompanied  in  tlie  text  of  the  institutes, 
*'  et  tCMtef  quidem  eorumque  pr^uentia^  uno  t^ttxtUy  tettamenti  eeiebnntif' 
gratiOt**  Or. 


o  A 
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the  willt  as  was  proved  by  that  witness.  The  testator  died,  leav-' 
ing  an  infant  heir,  and  the  land  was  decreed  to  be  sold,  and  no 
day  g;iven  the  in&nt  to  show  cause  against  it.  One  of  the  ob- 
jections to  the  decree  was — ^that  this  was  no  good  will  within  the 
statute  of  frauds  and  perjuries,  because  not  attested  by  all  the 
witnesses  at  one  time,  and  that  one  of  them  did  not  see  tiie  tes- 
tator sig^  but  only  hear  him  own  that  it  was  his  hand. 

But  the  Lord  Keeper  held  a  publication  of  a  will  before  three 
witnesses,  though  at  several  HmeMj  to  be  sufficient,  and  thought 
•  r  ^SS^  ^^  writing  the  will  with  the  testator's  own  *hand,(l57)  a  su^ 
ficienC  signing  within  the  statute,  though  not  subscribed  nor  seal- 
ed by  him,  but  doubted  whether  acknowledging  the  subscription 
to  be.  his  own  would  suffice.(  158) 

In  Jones  v.  Lake,  the  case  upon  the  special  verdict  was  thus— ^ 
the  testator  ngned  and  executed  his  will  in  December,  1735,  in 
the  presence  of  ttM>  wttneaaesf  who  attested  the  same  in  his  pre- 
sence ;  afterwards,  in  the  year  1739,  he  with  his  pen  went  over 
hb  name,  in  the  presence  of  a  third  vntnewj  who  subscribed 
his  name  in  the  testatof^a  preaenccy  and  at  his  request.  And  the 
question  was,  whether  this  was  a  due  executioD  within  the  statute. 
For  the  heir  at  law  it  was  iffgued,  that  the  statute  requiring  three 
witnesses  to  subscribe  in  the  testator's  presence,  must  intend  they 
should  be  aUfiresent  together;  otherwise,  there  was  not  that  de- 
gree of  evidence  which  the  statute  requires ;  for  an  attestation 
of  three  witnesses,  at  different  times,  hoe  only  the  weight  of  one 
mtness^  Witnesses  to  a  will  not  only  attest  the  due  execution  of 
the  will,  but  Ukewise  the  capacity  of  the  testator  at  the  time  of 
execution.  A  man  may  be  sane  at  the  time  two  witnesses  attest^ 
and  insane  when  the  tldrd  attests.  It  cannot  be  conndered  as  a 
will,  till  the  third  witness  hath  signed,  for  that  completes  the 
act.  The  will  was  dated  in  1735  ;  snppose'Iands  to  be  purchas- 
ed after  the  date,  and  before  the  attestation  by  the  third  witness, 
would  the  lands  pass  ?  certainly  not. 


(157)  According  to  the  Code  6,  23,  28,  the  writing  of  the  will  wit& 
the  testator's  own  hand,  dispensed  with  his  signing  ;  but  it  was  added 
as  a  condfition,  et  hoc  tpecialiter  in  4criptura  reposueritf  quod  hoc  tua  fnaK» 
eonfecit  g  but  it  dispensed  \nth  no  other  solemnity. 

(158)  This  question  has  been  already  tufficientiy  discussed^ 
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On  the  other  hand,  it  was  argued  for  the  deViaee,  that  the  will 
executed  before  three  witnessesh  tliough  at  three  different  times^ 
was  good  ;  the  statute  not  requiring  they  should  all  be  present  at 
the  Mtme  time.  That  the  requisites  under  the  'statute  were,  that  ^  ^  ^ 
the  testator  should  sign  in  tlie  presence  of  three  witnesses  at 
least,  and  that  they  should  attest  in  his  presence.  It  would  there- 
lore  be  adding  new  requisites  which  the  act  (fid  not  mention,  and 
in  effect  be  making  a  new  law. 

The  Lord  Chief  Justice  Lee  said,  the  case  depended  upon  the 
words  of  the  statute.  The  requisites  in  the  statute  were,  that 
three  vfitneusea  ^unUd  attest  his  dgrdngj  but  it  did  not  direct  that 
the  three  iintnesses  should  be  aUfireaentiit  the  same  time.  Here, 
said  the  Chief  Justice,  you  have  the  oath  of  three  attesting  wit- 
nesses. Thb  is  the  degree  of  evidence  required  by  the  statute. 
And  the  same  credit  is  given  to  three  persons  at  different  times, 
as  at  the  same  time.  We  cannot  cany  the  requisites  farther  than 
'  the  statute  directs.  The  act  is  ulent  as  to  thb  particular.  It 
would  therefore  be  making  a  new  requisite.  The  signing  is  the 
same  act  reiterated.  The  testator  went  over  his  name  again, 
and  declared  it  to  be  his  last  will.  Judgment  was  accordingly 
given  against  the  heir  at  law. 

The  judges,  in  the  case  of  Ellis  v.  Stalth^d)  admitted  the  au- 
thority of  these  cases,  and  drew  from  them  an  inference  in  favour 
of  the  validity  of  the  testator's  acknowledgment  to  the  witnesses 
of  his  hand-writing  to  the  signature  of  the  will.  ^To  strengthen 
the  authorities  I  have  already  mentioned*  said  the  Lord  Chief 
Baron  Parker,  I  shall  take  notice  of  the  cases  which  allow  the 
witnesses  to  subscribe  at  different  times ;  and  I  think  they  sup- 
port the  admission  of  the  declaration  in  question  ;  unce  the  tes- 
tator is  not  supposed  to  run  over  his  name  before  every  wimess^ 
but  having  signed  before  one,  to  achiowledge  it  only  before  the 
rcst.(  1 59)  The  same  conclusion  'was  drawn  by  Lord  ChanceUor  •  [  437  J 
Hardwicke,  Sir  John  Strange,  Master  of  the  Rolls,  and  Lord 
Chief  Jusdce  Willes.    The  last  of  whom  observed,  that  the  au- 

(rf)  1  Vcz.  jun.  11. 


(159)  Iq  Jones  v.  Lake,  the  last  case  produced,  the  testator  did  ma 
over  his  name  again  ;  but  the  principle  of  the  decision  impUed  the  sufr 
i^ency  of  aa  sttestation,  made  at  three  distinct  times. 
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thorities  not  in  point  supported  the  decide  more  fttroQj^ly  than 
those  in  point,  for  they  allowed  the  attestation  and  subscription 
of  the  witnesses  at  different  times  to  be  good  ;  and  the  testator 
is  presumed  to  write  his  name  only  before  qne*  and  to  acknow«« 
ledge  it  to  be  h'ls  hand  to  the  remaining  two.  And  in  the 
opinion  of  the  Master  of  the  Rolls,  to  permit  the  witnesses 
to  attest  at  several  times,  was  to  admit  the  asseveration  of  the  tes- 
tator that  it  was  his  will,  to  be  equivalent  to  signing  it  before  the 
witnesses ;  to  which  Lord  Uardwicke  added,  that  he  differed  from 
those  who  thought  that  the  cases  which  had  been  mentioned, 
only  supported  the  case  before  the  court,  by  consequential  rea- 
soning ;  he  thought  them  directly  in  pmnt 

It  is  to  be  observed,  however,  that  these  decisions,  in  the  opinion 
of  the  whole  court,  went  too  £su*,  and  opened  the  way  to  frauds» 
and  particularly  the  Chief  Justice  observed,  with  great  force,  that 
*^  he  had  known  one  man  swear,  that  he  did  not  see  the  testator 
^gn,  ai>d  the  other  two  swear  that  he  signed  it  before  the  three  ; 
so  might  one  man  swear,  that  when  he  attested  the  w|l],  the 
testator  was  insane  ;  another,  that  he  was  sane ;  and  thus  an  in- 
let was  given  to  great  frauds  and  impositions.  But  when  they 
attested  it  mmtU  et  aejnelj  they  were  a  check  upon  each  other,  and 
^uch  frauds  were  prevented ;( 160}    nay,  said  his  Lordship,  I 


(160)  This  was  certainly  the  doctrine  of  the  civil  law,  from  whick 
the  fnuners  of  the  statute  in  question  borrowed,  in  making  this  provision 
for  preventinfip  the  forgery  of  wills.  We  have  shown  that  the  words 
*uno  contexhf  related  to  the  complex  cerempny  of  publication,  which 
was  necessary  to  be  done  by  a  continued  act.  The  attestation,  thereforep 
which  was  an  essential  part  of  the  publication^  was  necessary  to  be  done 
by  tlie  witnesses,  simul  et  Mcmei,  at  the  same  time,  at  the  same  place, 
and  in  sight  of  each  otlier  ;  not  meaning,  of  course,  by  the  tame  time, 
eodetn  inetantif  but  uno  actue  tbntextth  at  one  juncture,  without  break  or 
interruption,!  as  the  text  of  the  Code  6,  23,  21,  well  explains,  distin- 
guishing at  the  same  time  between  the  act  of  making,  and  that  of  cele- 
)>rating  and  publishing  ^e  will,  to  which  last  mentioned  act  the  words 
'  ttAo  contexfu*  are  shown  to  be  only  applicable.  In  omniStu  tmtem  teeta- 
fnentit,  qua  pretentibtu  vei  alfeentiinu  tettiime  dictantur  euperfiuum  erf  uno, 
eodemque  tempore  exigere  teetatorem^  et  teetee  adhibere,  et  dictate  euunh 

f  Ail  solemn  leg^al  acts  and  ceremonies  were  necessary,  by  the  civil 
)aw,  to  be  executed  without  interruption,  the  common  phrawetoexpress 
which  was,  *  uno  coiAtiXxL  abtohi,* 
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think  a  fiarU  'dispoaition  before  three^  full  as  sdenm  an  act  aa  a 
will  in  writingi  attested  by  three  a^fiaratim**  He  admitted,  how- 
ever,  that  the  decisioDs  were  the  other  way^  and  that  the  point 
vaa  established. 


•PART  VT.  •  [  439  ] 

IT  haa  been  already  made  to  appear,  that  a  win  of  lands  of  the  evi- 

may  be  sufficiently  established  in  a  court  of  justice,  as  to  the  ^^^  ^f  ^« 

«  attCBtation. 

testator's  tugnature,  by.  proof  of  his  acknowledgment  thereof. 
It  will  be  proper  now  to  consider,  what  is  sufficient  proqf  oi 
the  due  attctuuion  of  such  a  will,  according  to  the  directions 
of  the  statute.    We  have  seen  that  in  a  case  of  authority,  upon 
>a  question  before  the  court,  whether  or  not  it  should  be  left 
to  a  jury,  to  determine  as  to  the  &ct  of  a  due  attestation  in  the 
presence  of  the  testator,  where  all  the  wiitnesses  were  dead ; 
it  was   clearly  held,  that  such   question  was  proper  for  the 
decision  of  a  jury,  who  might  found  their  verdict  upon  mere 
circumstances  and  probabilities.    In  the  courts  of  common  law.  That  in  the 
where  a  will  of  lands  is  produced,  it  is  usual  to  c^l  but  one  ^J^on^law 
witness  to  prove  it ;  but  that  is  said  only  to  be  the  case  where  one   of    the 
no  objection  is  made  on  the  part  of  the  heir,  who  is  entitled  ^itneTses  ^ 
to  have  all  the  witnesses  esamined,  yet  in  such  case  the  heir  m^y  prove 
tiimself  must  produce  the  other  witnesses,  for  the  devisee  need  ^^  ^y  ^^ 
produce  only  one,  if  that  one  can  prove  all  that  is  requisite  to  others. 


arbitrimnt  et  finire  teitamentuin  ;  ted  iieet  alio  tempore  dictatunty  tarip- 
pmvoe  proferatur  tettafnentum^  suffidet  uno  [^tempore"]  eodemque  die,  nulio 
aetu  [extraneo']  intervenieruef  tettet  omnet,  mdelicet  tifnui,  nee  divertit  [tem- 
poribus']  tcrihere,  tignareque  tettamentum.  Finem  autem  tettamenti  tub' 
eeriptionett  et  iignacula  tettium  esse  deeemimus.  This  exactness  with  re- 
spect to  the  simultaneous  performance  of  the  act  of  publication  was 
retained  out  of  the  civil  law,  or^«  eMii*,  when  the  civil  and  pnetorian 
law  were  reduced  into  agreement*  aa  I  have  before  shown  :  for  the 
form  and  validity  of  a  will,  as  ultimately  established,  was  a  tripartite 
constitution.  The  neeenity  of  witnesses,  and  their  presence  at  one  and  the 
iome  time,  was  foimded  on  the  jue  crvi7/«— the  eubeeriptione  by  the  tes- 
tator and  the  witnesses  on  the  imperial  constitutions — the  sealing  and 
the  number  of  the  witnesses,  was  settled  by  the  edict  of  the  Prxtor. 
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And  if   all  establish  the  validity  of  the  will^O    ^  ^^^  ^  ^  ^^  o^^r 
es  deny  their  witnesses  be  called  by  the  heir,  and  even  refiise  to  verify  thdr 

hands,    still  attestation*  still  the  proof  of  their  hand-writing  will  be  enough, 

the    devisee 

may  go  into  if  one  of  the  three  can  prove  the  other  circumstances  of  the 

circumstan-    execution.   And,  indeed,  it  has  been  held,  that  if  they  all  swear 

ces  to  proTC  ,  ,     ,       ■«     . 

the  due  exe-  that  the  will  was  not  duly  executed,  the  devisee  may  yet  go 

ei^onof  the  j^^^  drcumstances  to  prove  the  due  execution.    This  was  so 
niled,  as  it  appears(/)  in  Lord  Chief  Justice  Pratt's  time,  in  a 
case  of  Pike  v.  Badmering,  on  a  trial  at  bar,  where  the  three 
subscribing  witnesses  to  a  will  were  called  and  denied  their  hands. 
The  court  pennitted  the  plaintiff  to  contradict  that  evidence,  and 
he  supported  the  will  against  such  testimony. 
*  [  440  ]         *It  appears,  that  with  the  greatest  reason  the  evidence  of  sub- 
evidence   of  scribing  witnesses  against  thdr  own  attestation  has  always  been 
the  subscrib*  recdved,  if  recdved,   with  the  utmost  reluctance ;   and  the 
esFcan'be  re'  courts  have,  on  the  other  hand,  shown  an  alacrity  in  admitting 
ceived  a-       counter-testimony  to  establish  the  will  against  such  suspidous 
own  attests-  ^<^  discordant  depodtions.     In  Lowe  v.  JoHiffejCj")  which  was 
tion.  tried  at  bar,  upon  an  issue  of  dadsamt  vel  non  out  of  Chancery, 

.  the  three  subscribing  witnesses  to  the  testator's  will,  and  the 
two  surviving  witnesses  to  the  codidl,  and  a  dozen  servants  of 
the  testator,  all  swore  him  to  be  utteriy  incapable  of  making  a 
will,  or  of  transacting  any  other  business,  at  the  time  of  mak- 
ing his  supposed  will  and  codicil,  or  at  any  intermediate  time. 
But  thb  evidence  was  encountered  by  the  depodtions  of  several 
of  the  nobility  and  principal  gentry  of  the  county  where  the 
testator  redded,  who  had  frequently  and  femiliarly  conversed 
^?ith  him,  during  the  whple  period,  and  some  on  the  very  day 
on  which  the  will  was  made ;  and  also  of  two  eminent  phyd- 
dans  who  attended  him,  and  who  all  swore  to  his  entire  sanity 
and  more  than  ordinary  intellectual  vigour. 

The  counsel  for  the  pldntiff  also  examined  to  the  like  pur- 
pose  the  attorney,  a  person  of  unblemished  reputation,^  who  drew 
the  will ;  and  read  the  depodtion  of  the  attorney,  by  whom  the 
codidl  was  drawn  and  witnessed,  (he  bdng  dead,  and  his  testi- 
mony perpetuated  in  chancery)  who  spoke  very  circumstantially 
to  the  very  sound  underatandin^  of  the  testator,  and  his  prudent 

(e)   Giib.  Eject    Sect   8.    Holt  Rep.  742.    Dayrdl  v.  Qlascocl; 
(/)  Strange  1096.    (^)  1  Blackst  365,  416. 
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and  catidous  canductf  in  <fictating  the  contents  of  his  cocBcil. 
Upon  the  whole,  it  appeared  to  be  a  vtsj  black  conspiracy^  to 
set  aside  the  will,  without  any  foundation  whatsoever ;  the  de- 
fendant's witnesses  being  so  materially  contradictedy  and  some 
of  them  so  contradicting  themselves,  that  the  jury,  after  a  trial 
of  fifteen  hours,  brought  in  a  verdict  for  the  plaintiff,  to  establish 
the  validity  of  the  will  and  codicil,  after  an  absence  of  five 
minutes.  Lord  Mansfield  then  declared  himself  fiilly  persuad- 
ed, that  *all  the  defendant's  witnesses,  except  one,  being  nine*  *[  441  ] 
teen  in  number,  were  grossly  and  wiUully  perjured ;  and  called 
for  the  subscrilnng  witnesses,  in  order  to  have  committed  them 
in  court,  but  they  had  withdrawn  themselves.  However,  a 
prosecution  of  some  of  them  for  perjury  was  strongly  recom- 
mended by  the  court.  And  the  three  testamentary  witnesses 
were  afterwards  convicted,  and  sentenced  each  of  them  to  be 
imprisoned  for  six  months,  to  stand  twice  in  the  pillory,  with 
a  paper  on  their  heads,  denoting  their  crime,  once  at  Westmin- 
ster Hall  Gate,  and  once  at  Charing  Cross,  and  to  be  transpcnt- 
ed  for  seven  years. 

We  observed  that,  however  the  testimony  of  these  subscrib- 
ing witnesses  against  their  own  attestation  was  ultimately  ducrt- 
ditedt  no  doubt  was  entertained  of  their  competency ;  as  was 
remarked  by  the  late  Lord  Chief  Justice  Kenyon,  in  comment- 
ing upon  this  case,  in  Bent  v,  Baker,(16i)who  entirely  approved 
of  Mr#  Justice  Buller's  di8tin<!tion  in  this  respect  between  ne^ 
gotiMe  and  other  instruments.  So  that  the  observation  of  Mr. 
Justice  Yates,  in  the  case  of  Alexander  v,  Clayton,(A)  viz.  that 
^  the  witnesses  ought  not  to  have  been  admitted  to  give  evi- 
dence against  their  own  attestation,"  seems  to  have  been  too 
strong  for  the  present  doctrine,  or  perhaps  incorrectly  stated  by 
the  reporter* 

It  is  one  thing  to  ofler  testimony  to  destroy  the  validity  of 
an  instrument  attested  by  one's  own  signature  and  subscription, 
and  another  to  deny  the  Jact  of  one's  own  attestatbn.    Lowe 

(A)  Burr.  S334w 


(161)  3  T.  R.  34;  and  see  the  reasons  for  this  distinction  in  Mr.  J. 
fiulier's  opinioat  pronounced  by  him  in  the  same  case. 
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if..  JoUiffe,  as  above  cited,  b  an  example  of  the  admissibility  of 
the  fonner  species  of  testimony  as  well  as  of  its  defeat.    It 

*  [  443  ]    i>  pian^  xxgaa  principles  that  a  man  must  be  ^admitted  to  deny 

vhat  appears  to  be  his  own  attestation ;  Ibr  to  exclude  him  on  a 
ground  of  inconsistency  and  contradiction,  is  to  take  ibr  g;ranted 
against  him  what  is  itself  a  primary  object  of  proof.    But  it 
is  equally  clear,  that  his  denial  may  be  discredited*  and  over- 
thrown by  the  counter-testimony  of  thfe  other  witnesses,  and  that 
the  will  may  be'  established  against  such  a  denial.    Thus  in  the 
case  of  Alexander  v.  Clayton,  mentioned  above,  Mr.  Justice 
Yates  observed,  that  there  were  many  cases  where  one  of  the 
witnesses  had  supported  a.  will,  by  swearing  that  the  other  two 
had  attested,  though  they  both  denied  it.    And  upon  the  same 
occasion  it  was  said  by  Lord  Mansfield,  that  ^  he   had  known 
several  cases,  both  upon  bonds  and  wills,  where  the  attestatkm 
of  witnesses  bad  been  suppwted  by  the  evidence  of  the  other 
witness,  against  that  of  the  attesting  witnesses  who  had  denied 
their  €wn  attestation.     It  would  be,  added  his  Lordship,  of  ter- 
rible consequence,  if  witnesses  to  wills  were  to  be  tampeied  with 
to  deny  thdr  own  attestation." 
Of  the  doc-       Thus,  thereibre,  the  law  appears  to  be  well  settled  and  dis- 

u*ine  laid       criminated  Upon  these  important  p<»nts  of  evidence ;  and  it  is 

down   gene-  ^  '^ 

rally  by  Lord  ^  be  observed,  that  the  present  consideradon  is  c(»)fined  to  the 

Muisfield,      ^^g^  of  subscribing  witnesses,  and  that  therefore  there  is  no- 
m  Waltfln  ...... 

Shelly.  thuig  in  what  has  been  stated,  dr  produced,  which  contradicts 

llie  maxim  of  law,  as  it  was  recognised  or  decided  upon  in 

Walton  and  others  v.  Shelly ^t)  that  no  man  MhaU  be  miffered  to 

give  evidence  to  invalidate  Ida  owir  instrument ;   nor  does  it 

seem  that  Lord  Mansfield,  in  pronouncing  his  judgment  in  that 

case,  laid  down  the  rule  with  greater  latitude  than  accoids  with' 

llie  settled  distinction,  aa  to  the  teathnony  qf  aubacribing  toitneaaea^ 

above  adverted  to.  ^  What  strikes  me,  said  his  Lordship,  is  the 

rule  of  kw,  founded  upon  public  policy,  which  I  take  to  be 

this^^-that  no  party  who  has  signed  a  fiafter  or  deedf  shall  ever 

be  permitted  to  give  testimony  to  invalidate  that  instrument 

*  [  443  ]     vhich  he  has  so  *signed.^    Now  it  is  plain,  that  a  subscribing 

witness  to  a  deed  or  will,  is  in  neither  case,  by  fbice  ot  suchsub^' 
scription,  a  p^aTY  to  the  instrument. 

(0   lT.R.396k 
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It  is  truei  indeed^  that  the  admisnoD  of  a  subscrihing  wit«   ,  A  distinc- 
ncfls  to  a  will  to  invalidate  that  instramenty  forms  a  stronger  ^^  attesu- 
case  than  where  such  witness  comes  to  destroy  the  validity  of  ^o"  ^f  ^*'3* 
a  deed  which  he   has  attested,  since,  in   the  latter  instance,  he  respecttoth^ 
attested  only  the  execution,  and  not  the  intrinsic  or  general  V^^^\  under 
validity  of  the  instrument,  but  in  the  former,  the  testamentary  tion. 
capacity  of  the  testator,  as  well  as  his  formal  execution,  is  ve- 
rified by  the  subscription  of  the  witness,  not  to  mention  also  that 
^ch  subscription  is  essential  to  the  constitution  and  perfection 
of  the  instrument  itself,  so  that  in  giving  testimony  against  t\m 
validity  of  the  will  which  he  has  attested,  he  comes  to  over^ 
throw  that  which  he  himself  was  actively  and  iuMtrument^iiy 
concerned  in  establishing.     It  seems  probable,  therefore,  that  And  of  jufo* 
the  consideration  of  these  peculiarities,  characterising  the  nature  menu  and^o- 
of  the  attestation  of  wills,  suggested  to  Lord  Kenyon  a  founda-  tker    instra* 
tion  for  the  resemblance,  which,  in  the  case  of  Adams  v,  Lin-  ^^^  " 
^ard^i:)  his  lordship  appeared  to  think  there  existed  between 
the  case  of  an  indorsor  of  a  bill  and  a  subscribing  wimesa  to  a 
will,  as  to  the  admissibility  of  their  evidence  to  overthrow  the 
instrument  to  wluch  they  had  given  credit  by  their  signature* 
In  this  case,  which  was  tliat  of  an  indorsor  of  a  bill,  the  lat» 
Chief  Justice  said,  that  he  wished  the  point  to  be  settled  in  the 
]^ouse  of  Lords,  being  then  of  opinion,  that  the  indorsor  was 
a  witness  proper  to  be  heard,  and  other  judges  being  of  a  con- 
trary opinion.    He  then  mentioned  a  case  Which  was  before  Sir 
Joseph  Jekyll,  many  years  before,  and  another,  which  had  been 
decided  since,  meaning  that  of  Lowe  v,  Jollifie,  above  statedt 
wherein  his  Lordship  said,  it  had  been  determined  at  a  trial  at 
bar,  that  three  subscrilnng  wimesses  to  an  instrument  might  be 
permitted  to  deny  the  validity  of  it.    But  wheti  the  questioni 
came  before  tHie  court  on  a  motion  for  a  new  trial  (his  Lordship 
still  adhering  to  his  former  *<^inlon)  it  was  said  by  fiuller,  J.     •  r  ^^  % 
that  ^  the  case  before  them  was  very  different  from  that  of  wit* 
nesses  to  a  will.     The  indorsor  had  passed  that  negotiable  ia^ 
&trument  to  the  plaintiff  as  a  good  and  valid  security,  and  it 
would  be  attended  with  consequences  most  injurious  to  society* 
if  these  securities  might  be  cut  down  by  the  persons  passing 
<bem ;  it  was  only  for  two  men  to  conspine  together  to  cbet^' 

(i)  Pcajte,  Ni.  Fr.  Cs,  117, 
S  B 
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all  the  world."  It  is  remarkable,  thttt  in  the  much  considered  case 
of  Bent  V.  Baker,  which  was  determined  three  years  before  that 
of  Adams  v.  Lingard,  Lord  Kenyon  expressed  hb  entire  acqui- 
escence m  the  distinction  as  to  this  p<nnt,  between  negotiate 
instrumefits,  and  deeds  and  wills. 
O^  the  proof      The  reader  has  been  shown  above,  that  the  testimony  of  one 

*®.?*^*!*!»"^*  of  the  three  witnesses  b  enough  to  prove  a  will  of  .lands,  in  a 
will  of  lands  ,  „.„,.,.  .       *.      .  • 

in  couits  of  court  of  common  law.    He  will  find  the  same  rule  of  evidence 

^^^*  laid  down  in  early  cases,  with  respect  to  the  mode  of  establish- 

ing a  will*  in  the  courts  of  equity.  Thus  in  the  case  of  Longford 
V,  £yre,(/)  Lord  Macclesfield  makes  the  folk) wing  observation  i 
*^  The  proper  way  of  examining  a  witness  to  prove  a  will  as  t» 
lands,  is,  that  the  witness  should  not  only  prove  the  executing  the 
will  by  the  testator,  and  his  own  subscribing  it  in  the  presence  of 
the  testator,  but  likewbe,  that  the  rest  of  the  witnesses  sub- 
scribed their  names  in  the  presence  of  the  testator ;  and  then 
mie  vfitneM  prcrve^  the  fiiU  execution  of  the  tnr//,  since  he  proves 
that  the  testator  executed  it,  and  likewise,  that  the  three  wit- 
The  settled  uesses  subscribed  it  in  hn  presence.  But  in  the  case  of  Town- 
S' t  !IS7^th '  *^°^  '*'•  Ives,(m)  which  came  on  about  twenty -five  years  after- 
witnesses,  if  wards  in  the  Court  of  Chancery,  where  the  bill  was  preferred 
ming,  must  ^  ^1,^  legatees,  whose  legacies  were  charged  on  the  real  estate* 
to  have  the  will  established,  the  rule  was  peremptorily  laid 
down,  that  all  the  witnesses,  if  living,  must  be  examined,  to 
prove  a  will  of  lands.  Thus,  also,  Lord  Camden,  in  the  above 
cited  case  of  Himlon  v.  Kersey,  in  speaking  first  of  the  method 
•  r  445 1  of  proof  in  a  court  of  common  law,  says,  ^  one  *  witness  is 
sufficient  to  prove  what  all  the  three  have  attested  ;  and  though 
that  witness  must  be  a  mbocriber^  yet  that  is  owing  to  the  ge- 
nend  common  law  rule,  that  where  a  witness  has  subscribed 
an  instrument,  he  must  always  be  produced,  because  he  is  the 
best  evidence.  This  we  see  in  common  experience ;  fbr,  af^er 
the  Jirst  witness  has  been  examined,  the  will  is  always  read.*' 
But  the  same  judge  speaking  afterwards  of  the  course  of  the 
Court  of  Chancery  in  thb  respect,  expresses  himself  thus : 
^  Sanity  is  the  great  faxx  which  the  witness  has  to  qieak  to> 
when  he  comes  to  prove  the  attestation ;  and  that  is  the  true 
teason  why  a  will  can  never  be  proved  as  an  exhibit  viva  voce 

(0  1  p.  Wms.  741.    (m)  1  Wil5>  1748. 
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Id  Chancery,  though  a  deed  may ;  for  there  must  be  liberty  t6 
cross-examine  (o  this  fact  of  sanity.  From  the  same  considera- 
tion it  is  become  the  invariable  practice  of  that  Court,  never 
to  estaUish  a  will,  unless  all  the  witnesses  are  examined  ;  be- 
<:auae  the  heir  has  a  right  to  proof  of  sanity  from  every  one  of 
those,  whom  the  statute  has  placed  about  his  ancestor." 

But  if  one  of  the  witnesses  be  dead,  a  will  mi^  be  read,  on  if  one  of  tbe 
proof  of  his  hand-writing,  though  this  must  be  accompanied  J!2^**^*f^ 
by  po^tive  and  satisfactory  proof,  that  he  i«  dead.    Thus  in  his  hand- 
Bishop  V.  Burton,(n)  the  plaintiff  being  put  to  prove  the  will,  J|^*^§  °^^ 
the  proof  was  of  the  hands  «f  the  devisor,  and  of  two  of  the 
subscribing  whnesses,  who  were  proved  to  be  dead ;  and  as  to 
J.  B.  the  third  subscribing  witness,  the  'witness  deposed,  that  he 
was  credibly  informed  in  the  country  where  he  lived,  and  believed 
it  to  be  true,  that  he  died  two  years  before,  and  believed  his  name 
subscribed  was  his  proper  hand-writing.    But  the  .Court  was  of 
opinion,  that  /Ao/  was  not  sufficient  proof  to  have  the  will  read  in 
evidence. 

In  Grayson  v,  Atkinson,(o)  jeoi  objection  was  made  tat  the  de-  Whether  the 
fendant,  that  one  of  the  witnesses  being  beyond  sea,  and  the  |j,\^beprov5 
others  not  having  sworn  that  the  testator  acknowledged  his  hand-  ed  of  a  wit- 
writing  to  the  third,  who  was  abroad,  and  there  •being  no  proof  2^"    eyooa 
about  him,  the  will  could  not  be  established :  on  the  other  side  it     •  r  ^^5  1 
was  contended,  that  the  same  credit  was  to  be  given  to  his  hand- 
>irriting  «« if  dead.    But  the  Lord  ChanceUor  Hardwicke  doubted 
thereof,  and  said,  <<  he  did  not  know  that  it  had -been  determined, 
that  the  same  credit  was  to  be  given  to  the  hand-writing  of  a 
witness  beyond  sea,  as  if  dead,  because  it  was  not  necessary  to 
presume  the  impossilulity  of  getting  at  him,  and  he  was  appre- 
hensive fraud  might  be  used.    It  not  being  proved  that  the  testaF* 
tor  published  his  will  in  the  presence  of  the  other  witness,  but 
.only  of  those  examined,  and  that  the  'Other  witness  subscribed  in 
their  presence,  it  stood  on  the  proof  of  the  attestation.     If  the 
witness  was  dead,  it  might  possibly  be  sufficient.     That  was  the 
act  of  God,  and  therefore  the  court  gave  credit  to  his  hand-writ- 
ing.   But  in  this  case  you  may  have  a  commission  to  examine 
the  witness  beyond  sea.** 

in)  Comyns*  Rep.  Bishop  «.  Burton,  in  Sead.    (0)  1  Vez.  4Sfi, 
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In  the  case  of  Lord  Carrington  v.  Pajse^^)  boweTer,  a  quea- 
tioD  was  made,  whether  one  of  the  witoeasea  to  the  will  bemg 
abroad^  in  Jamaica,  it  was  necessarj  to  send  out  a  comimssioo  to 
examine  him.  His  hand-writing  was  proTed  ;  and  the  other  two 
witnesses  were  examined.  Lord  AlTanlejr ,  then  the  Master  of 
the  Rolls,  held,  that  it  was  not  necessary  to  have  his  examination ; 
but  that  it  tmt  the  mtme  aa  if  he  va$  dead.  But  his  Honour  seem- 
ed to  found  thb  resolution  on  the  submisuon  of  the  hdr,  who,  he 
obaerred,  did  not  make  a  point  of  it.  He  mentioned  a  case,  how- 
erer,  of  Mr.  Fiuherbert,  where  one  of  the  witnesses  being  in 
India,  it  was  held  not  necessary,  but  very  dangerous,  to  send  the 
original  will  abroad.  And  where,  in  another  case,  before  Lord 
Chancelior  Thurkiw,  it  was  urged  that  one  of  the  wimesses  to 
the  will  was  abroad,  his  Lordship  said,(^)  he  doubted  whether 
the  rule  had  ever  been  laid  down  so  largely  as,  that  the  will  cwld 
not  be  proved,  without  examining  ail  the  witnesses,  although  the 
f  r  447  >   practice  haa  been  to  examine  all. 

The  huid-  f  This  rule  has  been  relaxed  in  other  instances,  where,  to  have 
^"^^M  w}m  "8**^'y  adhered  to  it,  would  have  imposed  impossibilities  upon 
since  the  persons  coming  into  equity  to  establbh  these  instruments.  As, 
has^ecome  ^^^  ^  wimess  to  a  will  of  real  estate  had  since  become  insane, 
insane,  may  proof  of  the  hand-writing  of  such  wimess  was  allowed^^}  And 
be  proved.      >^  ^  ^^^  y^  ^^^^^  ^  ^^  Rolls,  proof  even  of  the  hand'^writing 

was  dispensed  with,  in  the  case  of  an  old  will,  which  appeared 
by  the  date  to  have  been  made  30  years  before,  the  testator  hav- 
ing been  dead  above  30  years,  and  no  acccwnf  being  to  be  ob- 
tained of  one  of  the  subscribing  witnesses.    The  hand-wridng 
And  in  the  of  two  of  the  witnesses  was  proved.    And  his  Honour  observed, 
^U    where  ^^^  he  did  not  see  how  a  will  could  be  distinguished  from  a  deed 
no  account     as  to  this  point ;  only  that  the  former,  not  having  effect  tiO  the 
df  a  witaeM!  <^^^>  wanted  a  kind  of  authentication   which   the  other  had. 
proof  of  the  That  Was  from  the  nature  of  the  subject,     fiut  he  thought  th& 
ing  may  be     P^of  sufficient  in  that  case  ;  for  in  a  late  case(  163)  in  the  court 
dispensed       of  King's  Aatich,  ad  inquiry  of  just  the  same  kind  was  held  suf- 
ficient,  which  excluded  the  question.    In  that  case  they  had 
made  all  inquiry,  and  could  hear  nqthing  of  the  wimess. 

ip)  5  Vez.  jun.  411.      (q)  2  Bro.  C.  C.  5Q4.      (f )  Bennct  v.  Taylor, 
9Ve«.jun.  381. 

*  -—  -    ---  ••    •      ■       ■  ■  •       i'  I    ■      11  III  mil 

(162)  Cunliffv.  Sefton,  2  East.  183,  where,  in  an  action  upon  a  bond, 
evidence  was  ofiered  that  diligent  inquiry  had  been  made  after  one  of 


cH.S.  Execution  of  ff^Uk.  ^448 


•PART  VII. 

WITH  respect  to  penonal  estate,  except  the  will  be  made  Of  the  re* 
and  proved  according  to  the  forms  required  by  the  19th,  20th,  3J^c*lTa?dk 
and  21st  sections  of  the  statute,  to  validate  the  nuncupative  tea-  of  a  penon- 
tament,  or  where  it  is  the  case  of  soldiers  in  actual  tniKtary  ser-  ^^^^n^^nt. 
vice,  (who,  hj  virtue  of  the  23d  section  of  the  said  statute, 
inay  sdll  make  nuncupative  wills  without  the  necessity  of  observ- 
ing the  forms  to  which  nuncupative  testaments  are  subjected  by 
the  preceding  clauses)  all  testamentary  dispositions  thereof 
must,  since  the  statute  of  frauds,  be  in  writing.  The  Ecclesias- 
tical Courts,  to  whose  juiisdiction  the  establishment  of  personal 
testaments  appertain,  require  no  ceremonies  in  the  publication 
thereof,  or  the  subscription  of  any  witnesses  to  attest  the  same. 
Swinbum  seems  to  have  considered  it  necessary,  indeed,  that  a 
testament  of  chattels  should  be  published  in  the  presence  of  two 
sufficient  witnesses ;(«)  and  Bracton(0  appears  to  have  held  the 
same  opinion ;  or  rather,  according  to  Sir  William  Blackstone, 
to  have  copied  implicitly  the  rule  of  the  civil  law.  For  it  is  not 
to  be  doubted,  but,  that  a  will  of  personal  estate,  if  written  in 
the  testator's  own  hand,  though  it  has  neither  his  name  nor 
seal  to  it,  nor  vfitncaan  present  at  iu  fiub&cationy  is  effectual,  pro- 
vided the  hand*writing  can  be  sufficiently  proved.(tt)  And 
though  it  be  written  by  another  person,  by  the  testator's  <firec- 
tion,  without  even  having  been  signed  by  the  testator,  if  it  can  be 
shown  to  have  been  made  according  to  such  instructions,  and  to 
have  received  the  approbation  of  the  testator,  it  will  be  effectual 
to  pass  the  personal  estate.(j?) 

(f )  Vid.  Swinb.  on  WUli»  pt  1.  sect  Z-  (0  Lib.  2.  c.  26. 

(u)  Godolp.  O.  L.  p.  1.  c.  21.  (x)  Limbery  v.  Mason  and  Hide, 

Comynsy  452.  Gilb.  Uep  260. 


tkt  Bobscribing  witnesses,  at  th«  placet  of  residence  of  the  obligor  and 
obligee,  and  that  no  account  could  be  obtained  of  aitcfa  a  penon,  who 
he  was,  where  he  lived,  or  of  any  circumstance  relating  to  him,  it  was 
held  sufficient  to  let  in  proof  of  the  hand-fBriting  of  the  other  eubearibing 
^tnettf  who  had  since  become  interested  as  administntriz  to  the  obli- 
gee, and  was  a  plataniff  on  the  record. 


i^ 


448  Execution  of  fTiils.  book  1. 

The  proof  of  the  will  may  be  iki  two  formS)  of  which  one  is 

t  [  449  ]      ^^^  the  vulgar  or  common,  the  other  is  termed  the  'solemn 

Of  proving  form  or  form  of  law.  If  the  will  be  not  contested,  the  executor  or 

a  will  in  the  adminislrator  durante  ndnore  ataie*  or  durante  ubsenHoj  or  cum  tcB' 
common  and  ,  \  .... 

solemn  form,  tamento  annexe^  may  prove  it  by  his  own  oath,  or,  as  U  is  said^ 

in  some  dioceses  in  York,  with  the  additional  oath  of  one  wimess, 
before  the  ordinary  or  his  surrogate.  But  if  the  validity  of 
the  will  be  disputed,  it  then  becomes  necessary  to  prove  and 
estabtish  the  will  in  the  solemn  way,  or  as  Swinbum  expresses  it, 
in  form  of  law ;  that  is,  fier  teUesy  in  the  presence  of  such  per- 
sons as  would  be  interested  if  the  deceased  had  died  tntes' 
tote.  Two  witnesses  must  then  be  sworn  and  examined  upon  in- 
terrogatories administered  by  the  adverse  party.  Between  which 
two  forms  of  proving  a  will,  there  b  a  substantial  difference  of 
effect ;  for  after  an  informal  proof  the  executor  may  be  compelled 
again  to  prove  the  will  in  due  form  of  law,  which  may  be  incon- 
venient if  the  witnesses  are  dead  in  the  mean  time.  The  exe- 
cutor, may,  therefore,  if  he  please,  for  grater  safety,  if  he 
himself  have  an  interest  in  the  will,  elect  to  have  the  will  proved 
in  the  more  solenm  form,(y)  and  in  such  case  he  must  cite  the 
persons  who  would  be  interested  under  an  intestacy,  to  be  pre- 
sent at  the  probation  thereof.  If  the  will  is  only  proved  in  the 
common  firm^  it  may,  at  any  time  within  30  years  be  disputed,(z) 
but  if  the  solemn  form  be  pursued,  and  no  adverse  proceedings 
are  instituted  within  the  time  limited  for  appeals,  the  will  is  lia- 
ble to  no  future  controversy  .(a) 

When  a  will  is  proved  by  the  probation  of  the  more  formal 
or  solemn  kind  above  alluded  to,  the  civil  law  rule  of  establish- 
ing all  proof  upon  the  testimony  of  two  witnesses,  is  followed  in 
our  Ecclesiastical  Courts.  And  such  vritnesses  must  be  able,  at 
least,  to  depose,  that  the  testator  declared  the  writing  produced 
to  be  his  last  will  and  testament,  unless  where  the  will  or  co^dl 
was  written  by  the  testator  himself,  in  which  case,  as  has  been 
above  observed,  the  validity  thereof  may  be  established  upon 
*  [  450 1  proof  of  the  hand-writing  *only,  but  it  ought  to  be  by  the  evi- 
Of  the  gene-  dence  of  such  bs  have  seen  him  write  \{b)  and  though  this  evi- 

rtl  necessity  ^ence  ought,  in  general,  to  be  given  by  two  vritnesses,  yet,  if 
lor  two  wit- 

evb^bh^  a  (^)  ^^^'  ^^  ^*  ^^  (^)    C^oiph.  O.  L.  63.  vol.  1.    (a)  4  Bum. 

fact  in  the  EccL  L.  307.  (J))  See  the  case  of  Eagleton  «.  Itingston,  8  Veft 

Ecclcsiasti-  ;«!,.  433. 

cal  Courts.  * 
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there  be  one  subscribing  witness,  who  appears  to  attest  the  fiict 
of  the  identity  of  the  will,  the  testimony  of  a  single  witness  is 
said  to  be  sufficient.  And  where  the  will  has  been  wholly  writ- 
ten by  the  testator,  and  there  are  corroborating  circumstances, 
the  clear  testimony  of  one  witness  has  prevailed  in  the  spiritual 
court.  The  general  necessity  for  the  evidence  of  two  witnesses  is 
borrowed  from  the  Roman  law  ;  the  maxim  of  which  is,  that 
one  witness  alone  cannot  be  heard,  or,  in  other  words,  is  no  wit- 
ness at  alL(c)    ^  Umus  rafumsio  te%tU  omrdno  non  audiatur**{  163) 

We  have  seen,  that  notwithstanding  the  rule  of  the  Roman 
law,  that  nemo  tftU  etae  debet  in  pttifma  cauMj  legataries  were 
permitted  to  give  evidence  in  support  of  a  will,  upon  the  dis- 
tinction between  particular  and  univeh'sal  successors ;  but  by  the 
practice  of  tbc  Ecclesiastical  Courts  of  this  kingdom,  no  legatee 
can  bs  received  to  g^ve  his  testimony  to  establish  a  will  of  personal 
estate,  until  his  interest  has  been  removed  by  his  receipt  of  the 
value  of  his  legacy,  or  he  has  renounced  it  and  discharged  the 
executor. 

But  as  to  the/ifrm  of  the  instrument  itself  the  Ecclesiastical  Of  the  ^fbnn 
Courts  are  not  scrupulous.    A  memorandum  or  scrap  •of  paper,  ^^^  ***^ 
written(cO  by  a  person  in  contemplation  of  death,  and  with  a    •  r  45 1 1 
design  to  make  it  operative  after  that  event,  may  be  proved  in 
that  court  as  testamentary,  and,  if  so  received,  it  seems  a  court 
of  equity  will  support  it.(0     A  string  of  examples  might  be  Determina- 
dted  to  illustrate  this  observation  ;  many  were  produced  in  the  ^io"'  of  the 
case  of  Limbery  and  Mason  v,  Hyde,  in  Comyns'  Reports ;(/)  cal  Couru ' 
among  which,  that  of  Loveday  v.  Claridge  is  strong  to  the  pur-  ?"  this  sub- 
pose.    l*he  testator  intending  to  make  his  will,  pulled  a  paper 

(c)  See  the  case  of  Thwattes  v.  Smithy  1  P.  Wini.  13.         (c/)  Vid. 
Core  «.  Basset,  3  Vez.  jiin.  15a  (e)  Comyns,  452.         (f)  Vid 

Powning  v.  Townsend,  Ambler  280,  592. 


(163)  Cod.  4»  20,  9.  Where  the  Ecclesiastical  Court  proceeds  in  a 
matter  merely  spiritual,  or  coniined  to  their  own  jurisdiction,  no  prohi- 
bition Ives,  if  their  proceedings  are  contrary  to  common  law ;  as  if 
Miey  refuse  the  testimony  of  one  witness.  But  if  they  disallow  the 
proof  of  a  temporal  matter,  by  one  witness,  though  such  temporal 
matter  be  incident  to  a  matter  within  their  jurisdiction,  a  prohibition 
lies  from  the  temporal  courts.  I  Show.  158,  1^2.  Shatter  «.  Friend  ; 
and  see  H.  H.  C.  L.  5th  edit,  and  the  note  (q)  by  the  Editor. 
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out  of  his  pocket,  and  wrote  down  some  thingt  with  kik,  some 
with  a  pencil,  and  though  it  had  no  conclusion,  but  appeared  ta 
be  a  draft  which  he  intended  afterwards  to  finish,  (for  it  was  not 
^gned,  but  had  at  the  end  a  calculadon  of  his  effects,  an  account 
of  his  tea-taUe,  and  an  order  to  pay  a  dividend  of  stock]  yet  it 
was  held  to  be  a  will.  Thus  too,  in  a  case  where  a  woman  pos« 
sessed  of  considerable  real  and  personal  property,  wrote  a  letter 
to  an  attorney,  her  friend,  giving  him  an  account  how  she  would 
dispose  of  the  same,  and  in  her  ignorant  way,  added,  ^  fikase 
not  to  fnu  thi$  rigmaroU  in  till  I  find  it  co(rrtcu^--M%  only  by  ttfoy  of 
.memorandum  in  case  J  should  go  qgr  suddenly"  .  And  tlie  testatrix 
suwivi^d  the  writing  of  that  letter  three  or  four  months,  but  took 
w>  further  stqis  therein,  Sir  George  Hay  was  of  opimon,  that, 
under  the  circumstances,  such  letter  could  not  operate  aa  the 
mryi  of  the  deceased  >  but  on  an  appeal,  the  Court  of  Delegates 
reversed  his  sentence. 

In  Cobbold  V.  Bowes,  a  gentleman  gave  instructions  to  his  at- 
torney to  prepare  his  will  for  the  disposition  of  his  real  and  per- 
sonal estate.  The  will  was  accordingly  prepared,  settled  by  the 
testator,  and  engrossed  for  execution  with  the  usual  clauses  of  at< 
testation.  This  will  was  of  considerable  length,  and  at  the  left- 
hand<omer  of  each  sheet  of  paper  was  the  word  ^  wtneeses*  Up- 
on the  death  of  the  deceased,  the  will  was  found  with  his  name 
*  [  ,^^^  ]  subscribed  to  each  sheet,  and,  opposite  *to  the  seal,  on  the  last 
sheet,  but  not  witnessed.  Dr.  Calvert,  the  then  judge  of  the  Pre-» 
rogative  Court,  was  of  opinion,  that  the  deceased,  by  fiermiiting 
the  clause  qf  attestation  to  remainy  had  bound  himself  down  to  a 
formal  execution,  and,  therefore,  pronounced  against  the  will  ^ 
but  on  appeal,  the  Court  of  Delegates  reversed  such  sentence^ 
and  thereby  rendered  the  will  valid  as  to  personal  property .( 164) 

Similar  in  eilect  to  the  case  just  stated,  was  that  of  Wright  v. 
Walthoe,  cited  in  Umbery  v.  Ma8on,(^)  where  there  were  three 
testamentary  schedules,  whereof  one  was  without  date  ;  to  the 
second,  the  words  ^  in  tmtness'  were  aubjdned ;  and  the  third  cdn- 
duded  abruptly  ;    yet,  being  written  by  the  testatoi\  they  were 

(i)  Cosiyos^  452. 


(164)  See  these  cases  mom  at  large  in  a  note  by  the  Reporter  to  the 
case  of  Matthews  «.  Warner,  4  Vez.  jua.  30a 
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declared  to  be  his  will.  In  the  same  nluiner>  and  irfmt  the  aame 
time»  viz.  in  the  year  171 19  in  a  case  of  Woiiick  v.  Pollet,  be- 
fore the  Delegates,  where  the  testatrix  had  sent  for  a  persop 
to  make  her  will,  and  g^veci  him  instructions  for  the  same,  and 
the  will  was  accprdingly  drawn,  read  to,  and  approved  by  her, 
and  declared  by  her  to  be  her  la^t  will,  and  three  witnesses  werp 
sent  for  to  see  her  execute,  the  words  signed  and  sealed  being  al- 
ready written,  but  she  died  before  any  other  execution,  it  was 
held  a  good  will  before  the  Delegates,  who  aiBrmed  the  first 
sentence  which  had  been  reversed  upon  an  i^peal. 

And  again,  ina  cau6(c  of  Brown  v.  Heath,  detenninedio  1731, 
where  a  will  of  reaL.and  personal  estate  was  prepared  in  order  to 
be  executed,  though  there  were  several  blanks  in  it,  and  the  tesr 
tator  died  before  execution  ;  yet,  it  was  held  a  good  will  of  th^ 
person^  estate,  and  though  mor&  was  intended  to  be  donei  yet  it 
w«s  adjudged  that  it  should  be  good  for  what  was  done. 

*fiut  the  later  determinations  at  Doctors  Comm<ms,  seem  tend*  *  [  ^^^  J 
ing  to  establish  a  pmre  discriminative  doctrine.  It  pow  i^pearf 
to  be  agreed)  tha^  if  a  te^faf^  leaves  an  instrument^  which,  upoqi 
the  fiace  of  it  carries  evidence  of  an  intention  in  the  framer  19 
perfect  it  by  some  further  solemnity,  which  6e  has  died  withouit 
having  superadded,  having  had  afterwards  sufficient  time,  and 
health,  and  recollection  to  complete  it,  such  paper  may  be  ipfitr- 
red  not  to  have  been  intended  to  operate  as  it  stood,  and  the  pmi^ 
sion  to  perfect  it  may  ground  a  presumption  of  a  f^hsnge  of  mind 
in  the  deceased.  Thus,  in  a  late  case,  where  a  person  had  writ- 
ten a  paper,  purporting  to  be  a  disposition  of  his  property,  t» 
which  a  clause  of  attestation  was  added,  but  90t  filled  up,  sen- 
tence, as  I  am  informed,  was  pronounced  for  an  intestacy  upon 
an  inference,  from  this  omission,  pf  change  of  intention.  And, 
where  another  person  had  sealed  the  paper  propounded  for  a  , 

will,  without  signing  it,  a  similar  determination  ^ras  given  upon 
a  similar  ground. 

To  the  same  effect  was  the  decision  in  the  case  of  Qtjffia  v* 
<»riffin,(165)  determined  at  the  Commons  a  very  &w  years  ago. 
Ilichard  Grifiin  executed  a  testamentary  paper,  d^ted  97th  Sep^ 
tember,  )777.    On  the  18th  of  January,  1799,  hejb^itfi  apaper^ 


1'^  .     ■  ■  .    V       i.         "^'J. 


(165)  Cited  in  Matthews  «.  Warner,  4  Vez.  jon.  197$  noto  (»)  e>  irV. 

ex  parte  Fearvn,  5  V^2.  jun.  644. 
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ftnd  having  written  no  more  than  the  coromencement  of  what  he 
meant  to  do,  beiftg  called  away  to  dinner,  he  locked  up  the  pa- 
per. On  the  27th  of  the  same  month  he  died  suddenly,  while 
sitting  on  the  bench  as  a  justice  of  the  peace.  The  questions 
were,  whether  this  unfinished  paper  was  a  revocation  of  the  for-» 
mer  paper  executed  in  1777  ;  or,  whether  it  wa»  to  be  estabfish- 
ed  substantively,  and  conjunctively  with  the  former  paper.  It 
was  determined,  that  the  uhfinished  paper  could  have  no  effect  ^ 
the  testator  having  lived  eight  days  after  making  it,  in  health  and 
capable  of  business  ;  and  not  having  concluded  it,  the  presump- 
tion of  law,  even  if  there  had  been  no  other  paper,  would  have 
^^  ]  ]  been,  *that  he  never  meant  to  finish  it ;  or  that  it  was  intended 
only  as  a  draft  for  consideration  ;  and  the  case  was  still  stronger 
as  there  was  an  executed  paper. 

The  same  doctrine  is  recognised  by  Lord  Eldon,  in  the  late 

ease  of  Coles  v.  Trecothic,(A)  who  thus  expresses  himself  on  the 

point :  ^  The  observation  is  just,  that  as  to  personal  estate,  if  it 

appear  upon  the  will,  that  something  more  vras  intended  to  be 

done,  and  the  party  was  not  arrested'^y  sickness  or  death,  that 

Of  the  {Nin-  t&  not  held  a  signing  of  the  will."'  It  seems,  therefore,  to  be  now 

^'hi^h  %i      ^mderstood,  that  not  every  scrap  of  paper  which  a  man  writes  in 

Courts  act  in  contemplation  of  death,  making  mention  of  intended  dispoutions 

receiving  or  .^^  y^  personal  property,  will  be  received  in  the  Ecclesiastical 

formal  pa-     Court  as  testamentary  ;  but  it  must  appear,  and  that  from  the 

Sinwntarv**"  P^P^*"  **^^^>  *^^  '^ot  from  extrinsic  evidence,  that  the  writer 
intended  the  paper  to  operate  as  it  stood  when  it  was  written, 
without  contemplating  9XiyJartkcr  act  to  be  done  to  give  to  it  its 
perfection  and  full  authenticity  ;  and  this  intention,  every  such 
paper,  if  it  contains  dispositions  of  personal  property  prospectively 
to  the  decease  of  the  party,  wHl  be  held  to  import,  unless  by  its 
mode  of  expression,  or  manner  of  execudcm,  it  discloses  a  sus- 
pended intention  in  the  party  framing  it. 

It  seems  hardly  necessary  to  say,  (the  proposition  being  im^ 
plied  in  what  has  gone  before)  that  the  paper  must  appear  to  be 
written  with  the  actual  design  of  dispoung  after  death  of  the  pn>- 
perty  in  quesdon.  There  must  be  the  animua  tcBtatuU^  which  is 
rendered  in  the  Touchst(»>e3(t)  by  the  expressions  of  ^^  a  mind  to 
dispose— «  firm*  resoludM)  and  advised  deterrainadoa  to  make  a 

(A)  9  Ves.  juo.  349.  (t)  404i 
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testament;  for  it  isj''  says  that  book)  ^  the  ndndj  not  the  v)ofdMy 
vhich  doth  give  life  to  the  testament.  Therefore,"  continues  the 
same  author,  ''  if  a  man  rashly,  unadvisedly,  incidentally,  jest- 
ingly, or  boasdngly,  and  not  seriously,  write  to  say,  that  such  a 
one  shall  be  his  executor,  or  have  all  his  goods,  or  that  he  will 
give  to  such  a  one  such  a  thing ;  this  is  no  testament,  nor  to  be 
regarded.^ 

^Nuncupative  revocations  of  personal  wills,  deliberatively  made  •  [  455  ] 
and  solemnly  executed,  were  likewise  an  object  of  special  prohi-  Of  nuncupa* 
bition  by  the  legislature  in  this  comprehensive  statute,  which,  in  ^v«^™»'* 
the  32d  section  has  enacted,  that  ^  no  will  in  writing,  concerning 
any  goods  or  chattels,  or  pei'sonal  estate,  shall  be  repealed  ;  nor 
shall  any  clause,  devise,  or  bequest  therein,  be  altered  or  changed, 
by  any  words,  or  will  by  word  of  mouth  only,  except  the  same  be, 
in  the  life  of  (the  testator,  committed  to  writing,  and  after  the  writ- 
ing thereof  read  .unto  the  testator,  juid  alIowedl>y  him,  and  proved 
to  be  so  done  by  three  witoesses  at  least.^  A  remarkable  case(A:} 
which  happened  in  Lord  Nottingham's  time,  has  been  said  to 
liave  given  rise  to  this  clause.  Mr.  Cole,  at  an  advanced  age, 
jDoarried  a  young  woman,  who,  during  his  Ufe,  ,did  not  conduct 
herself  with  propriety.  After  his.  death,  she  set  up  a  nuncupa- 
tive will,  said  to  be  made  in  extremU^  by  which  the  whole  estate 
m2A  g^ven  to  her,  in  oppo^tion  to  a  written  will  made  three  years 
before  the  testator's  death,  giving  3000/.  to  charitable  uses.  The 
nuncupation  was  proved  by  nine  witnesses.  Upon  the  appeal  to 
the  Delegates,  from  the  sentence  of  the  Prerogative  Court  in  fa- 
vour of  the  written  will,  Mrs.  Cole  offered  to  go  to  a  trial  at  law 
in  a  feigned  action,  submitting  to  be  hound  by  the  result.  Upon 
the  trial  at  the  bar  of  the  couit  of  King^s  Bench,  it  appearec^ 
that  most  of  the  witnesses  for  the  nuncupation  wece  perjured ;  and 
that  Mrs.  Cole  was  guilty  of  subornation.  After  that,  she  applied 
for  a  commission  of  review  ;  which  was  refused.  And,  upon  that 
occasion,  Lord  Nottingham  said,  ^  I  hope  to  see,  one  day,  a  law^ 
that  no  vnitten  will  shall  be  revoked  but  by  vniting*^ 
^  Such  has  since  been  the  fate  of  re  vocations  in  respect  to  testamefv* 
tary  dispositions  of  personal  property.  Positive  dispositions  by  nun- 
cupative testaments  are  not  laid  by  the  statute  under  the  same  absc^ 
lute  prohibition,  but,  as  Sir  William  Blackstone  observe8,(/}  the  le^ 

{k)  Vide  Matthews  «.  Wsnier,  4  Vez.  jon.  196,  note  (a).    (/)  Comoh 
$fol.40D. 
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^ftiatUre  has  provided  *agaifi$t  firaads  in  setting;  up  nuncnpattv^ 
uriJls,  by  spnumefotisa  train  5f  requisites,  that  the  thilig  itself  hai 
(alien  into  disuse ;  and  it  is  hardly  ever  heard  of  but  ih  the  only  in- 
stance whef^  favour  ought  to  be  shown  to  it,  trhen  the  testator  is 
surprised  by  sudden  and  violent  sickness.  The  testamentary  Words 
ftiust  be  spoken  with  ad  intent  to  bequeath,  and,  as  the  satne 
learned  writer  observes,  not  \x\  any  loose,  idle  discourse  ;  for  ht 
must  requite  the  by-st2itiders  to  bear  witness  of  such  his  inten-* 
iion.    The  will  itftist  be  nude  at  home,  or  among  his  family  or 
friends,  utiles^  by  utiavddable  accident ;  to  preveht  impositions 
from  stranger^ :  it  must  be  Iti.  his  last  uckness  ;  for  if  he  reco- 
vers, he  may  alter  his  dispo^tions,  and  has  time  to  make  a  vnit- 
ten  will.    It  must  not  be  proved  at  too  long  a  distance  from  the 
testator's  death,  lest  the  words  should  escape  the  memory  of  th«!i 
wimesses ;  nor  yet  too  hastily  and  Without  notice,  lest  the  family 
of  the  testator  should  be  put  to  inconvenience  ot  surprise.    To 
which  we  tnay  add,  that  no  such  will  is  available,  where  the  esr 
tate  thereby  attempted  to  be  bequeathed  exceeds  the  value  of  30^. 
By  perusing  the  clause  at  the  head   pf  the  chapter,  or  in  the 
statute  at  the  eiid  of  the  volume,  standing  first  in  the  Appendix, 
the  reader  will  at  once  be  possessed  of  all  that  relates  to  this  sub- 
ject ;  and,  by  referring  to  the  2  Ann.  c.  16.  he  will  find  it  there- 
ficationof  '  ^^  enacted,  that  ^  all  such  Witnesses  as  are  and  ought  to  be  allowed 
witnesses  to  to  be  good  wimesses  upob  trials  at  law,  by  the  laws  and  customs 
niincupatiTe    of  this  realm,  ^hall  be  deemed  good  witnesses  to  prove  any  nun- 
esument.      cupative  will,  or  any  thing  relating  thereto.*' 
And  of  the         |t  is  to  be  retnarked,  that  the  Words  ift  this  clause  are,  that 
e^encc*^       "  "^  nuncupative  will  shall  be  good  that  isnot/ifoved  hy  the  aatkt 
ofthtfe  witne99e9  at  the  least ^  that  were  present  at  the  making 
thereof;  whereby  the  constructioh  is  excluded.  Which,  wehav^ 
seen,  has  allowed  the  publication  of  a  Written  will  of  latids  to  be 
established  by  the  proof  of  aiiy  onepf  the  three  sUbicritdng  wit- 
f  [  457  ]     nesses.    t>r.  Shallmer,(m)  hj  Will  iti  writing  tgave  ItOOi.  to  th6 
parish  of  St.  Clemetit  Danes  \  and  afterwards)  ^rew,  the  reader, 
coining  to  pray  with  him,  his  wife  put  him  in  mitid  td  give  300/. 
ipo^  towards  the  charges  of  building  their  church  ;  at  Whieh| 
though  Dr.  Shallmer  Was  at  first  disturbed,  yet  afterwards  he  said 
'  he  woukl  give  it,  and  bid  Prew  take  notice  of  it ;  and  the  next 

(tri)  JPbillips  V.  the  Parish  of  St  Clement  Danes,  1  £q.  Ca.  Abr.  404. 
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dajr  bid  Prt^  Remember  wh«C  he  had  said  to  him  the  da^r  beCorei 
and  died  that  day.  Within  three  or  four  daf  s  after,  the  Doclor'a 
wMow  pat  down  A  menoraiMhiin  io  wiMiig  of  the  said  laat  d9- 
viae,  and  ao  did  her  maid ;  Prew  <fied  about  a  immh  afterward!^ 
and  amongst  his  papers  was  found  a  memorandmn  of  his  own 
writing,  dated  three  weeks  after  the  Doctor's  death,  of  what  the 
Doctor  said  to  him  about  the  900/.  and  purporting  tliat  he  had 
put  it  in  writing  the  same  day  it  Was  spoken  ;  but  that  writing 
which  Was  mentioiied  to  be  made  the  same  day  it  was  spoken, 
did  not  appear ;  and  these  memorandums  did  not  expressly 
agree.  About  a  year  afterwards,  on  application  oi  the  parish  to 
the  Commissioners  of  Charitable  Uses,  and  producing  these  me-> 
iBorandums  and  proofs  by  Mrs.  Shallmer  and  her  maid,  they  de- 
creed the  900/.  But  on  exception  taken  bf  tlie  executors,  the 
decree  was  discharged  of  this  ?00/.  and  the  Lord  Chancellor  held 
it  not  good,  because  it  was  not  proved  by  the  oath  of  three  wit- 
nesses ;  for  though  Mrs.  Shallmer  and  her  maid  baid  made  prool^ 
yet  Prew  was  dead,  and  the  statute  in  that  branch  requires,  not 
only  three  to  be  present,  but  that  the  firoqf  shall  be  by  the  oath  of 
three  witnesses. 

And  by  force  of  the  31st  section;  un^  probate  has  been  obtain- 
ed of  a  nuncupative  will,  it  cannot  be  set  up  in  pleading  against  the 
administrator,  as  appears  by  the  case  of  Verhoni  v,  firewen^n) 
Where  an  administrator  brought  a  bill  to  discover  and  have  an  ac- 
count of  the  intestate's  estate  ;  and  the  defendant  pleaded,  tliat 
the  supposed  intestatii  made  a  nyneufuurve  mlij  and  another  per- 
son executor  ;  to  whom  he  *was  accountable,  and  not  to  the  •  r  453 1 
plaititiff  as  administrator.  But  it  was  decreed,  that  though  there 
were  such  a  nuncupative  will,  yet  it  was  not  pleadable  against  an 
administrator  before  it  was  proved. 

It  i^  clear  from  what  has  been  already  shown,  that  no  nuncupa-  ^  ^^. 
tive  disposi^on,  though  made  and  published  with  the  due  formal!-  written  wUl 
des  prescr&ed  by  the  19th  and  30th  sections,  can  make  any  al-  ^^J!,"^^^ 
terationin  a  written  will,  by  reason  of  the  restriction  in  thb  par-  sition. 
ticular  contained  in  the  39d  chiuse  of  the  statute.    Yet  if  a  lega- 
cy given  by  a  written  will  haa  lapsed,  or  waa  void  for  some  legal 
pbjeodonjattch  legacy  might  be  the  subject  of  a  nuncupative  dis- 

(fi)  1  Chan.  Cft.  192. 
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position.  Thus,  where  one  G.  S.f  on  the  2d  of  Se^itember,  1679, 
made  his  will  in  writing,  and  appointed  £.  his  wife,  his  executrix, 
andgave  all  the  residuum  of  his  estate,  after  some  legacies  pud, 
to  her,  and  the  wife  died  in  the  testator's  life«time,  who,  afterwards, 
made  a  nuncupative  codicil,  and  gave  to  another  all  that  he  had 
given  to  his  wife,  and  died ;  and  the  single  question  was,  whether 
this  nuncupative  codicil  was  allowable,  notwithstanding  the  23d 
section  of  the  statute  of  frauds ;  it  was  resolved  by  Sir  Hugh 
Wyndham,  Justice,  ^r  Thomas  Raymond,  and  several  civilians 
j<Mned  in  the  commission,  that  the  nuncupative  codicil  was  good, 
for,  by  the  death  of  the  wife  before  the  testator,  the  devise  of  the 
residue  was  totally  void,  and  so  there  was  no  will  as  to  that  part. 
The  nuncupative  codicil  was,  therefore,  a  new  will,  as  to  so  much, 
because  there  was  ^q  will,  its  operation  being  determined.  And 
it  was  objected,  that,  by  the  same  reason,  if  any  part  of  a  will  in 
writing  was  made  by  force  or  fraud,  the  thing  so  given  and  speci- 
fied in  that  part,  miay  be  devised  by  a  nuncupative  codicil,  and  so 
the  will  might  be  altered  contrary  to  the  words  of  the  statute  ;  but 
it  was  answered  by  the  court,  that  if  such  part  of  a  will  were  to 
obtained,  it  was  no  part  of  the  will,  and  so  such  codicil  would  be 
DO  alteration  of  what  was  not,  but  would  be  an  original  will  for 
*  [  ^^^  ]  *so  much.  And  they  further  said,  that  if  A  be  possessed  of  an  es- 
tate of  1000/.  and  by  will  in  writing  gives  a  part  of  it,  as  500/.  to 
B,  he  might  give  the  residue  by  a  nuncupative  will,  so  as  he  did 
not  change  the  executor. 

It  has  been  held,  that  a  disposition,  not  valid  as  a  nuncupative 
will,  for  want  of  the  observance  of  the  formalities  required  by 
the  statute,  may  be  supported  as  a  trust  in  equity.  The  case 
cited  in  support  of  which  proposition,  is  that  of  Nab  v.  Nab,(o) 
where  a  daughter,  having  deposited  180/.  in  the  hands  of  her 
mother,  made  her  will,  and  gave  several  legacies,  and  made  her 
mother  executrix,  but  took  no  notice  of  the  180/.  but  after- 
wards, by  word  of  mouth,  desired  her  mother,  if  she  thought 
fit,  to  give  the  180/.  to  her  niece ;  and  on  a  bill  filed  by  the  niece 
for  this  sum,  if  was  proved  in  the  cause,  for  the  plaintifi^  that  the 
daughter,  after  making  the  will,  had  said,  she  had  left  her  niece 
180/.  as  a  legacy,  but  the  parol  declaration  of  i;^e  daughter  ap- 

f  Sir  ThomAs  Raymond,  334,  before  the  Delegates  at  Sergeant's  Inii» 
December  9, 1679.  < 

(o)  10  Mo4.  403.  GUb.  £q.  Rep.  146i 
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peared  only  by  the  answer  of  the  mother  upon  oath.  It  ivas 
agreed,  that  this  was  not  good  as  a  nuncupative  will,  being 
above  30/.  and  not  reduced  into  writing  within  six  days  after  the 
speaking,  as  the  statute  of  frauds  requires.  But  the  mother 
was  decreed  to  be  a  trustee  for  the  niece.  I  find  no  other  case 
that  comes  up  to  this  doctrine,  and,  perhaps,  the  courts  will  not^ 
hereafter,  if  the  point  should  arise,  be  disposed  to  be  guided  by 
a  single  precedent,  so  little  in  unison  with  that  feeling  of  regret 
which  they  uniformly  express  m  being  forced  into  a  departure 
from  the  plain  and  wholesome  provisions  of  the  statute,  by  the 
stream  of  overbearing  authorities. 

By  the  23d  section  of  this  statute,  soldiers  in  actual  military  Of  soldiers* 
service,  and  mariners  and  seamen  at  sea,  are  excepted  out  of  the  ^^n'T  wilb 
clauses  restraining  the  testamentary  power,  in  respect  to  per- 
sonal estate.  Soldiers  may  still,  therefore,  make  nuncupative 
wills,  or  revocations  of  personal  estate,  and  dispose  of  their  goods, 
wages,  and  other  chattels,  without  the  'forms  required  by  the  *  [  460  } 
law  in  other  cases.  And  by  statute  5th  William  3,  c.  21,  sect.  6, 
the  probate  of  any  common  soldier,  was  and  continues  to  be  ex- 
empted  from  the  duties  imposed  by  that  act.  With  respect  to 
seamen,  however,  the  power  of  making  nimcupative  wills  left  to 
them  by  the  statute  of  frauds  in  the  unfettered  state  in  which  it 
stood  previous  to  that  statute,  has  been  laid  under  restrictive 
provisions  by  subsequent  statutes,  for  their  better  security  and 
protection  against  fraud  and  imposition.  The  regulations  which 
regard  this  object  will  be  found  in  the  Appendix  to  this  book  in 
the  abstracts  of  the  statutes,  26  Geo.  3,  cap.  63,  and  32  Geo.  3, 
qap.  34^  subjoined  to  this  volume,  fdr  the  convenience  of  re- 
ference. 


PART  VIII. 


BEFORE  the  statute  of  29  Car.  3,  wills  in  writing  of  real     Of  the  6th 


estates  might  be  revoked  by  parol ;  and,  indeed,  after  that  sta- 


section  re- 
spectiiig  pc- 
tute,  such  power  would  still  have  existed,  (as  we  may  conclude  vocations  of 

in  analogy  to  the  doctrine  of  holding  written  agreements  revoka-  j^^.^ 

ble  by  parol  notwithstamling  the  4th  section)  if  by  the  6th  and 

22d  sections,  special  provisions  had  not  been  made  to  prevent  it. 

Thus  it  is  held  in  regard  to  the  13  Car.  3)  c.  34,  giving  power  to 


i  •. 
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the  father  to  appc^ot  a  guardian  of  \A%  child,  that  the  appoint- 
ment  uoder  that  statute  may  still  he  revoked  by  a  will,  with- 
out any  attestation;  because  po  express  proviaioQ  was  made 
ajg;ainst  it  by  th«t  8tatute.(y^) 

Much  has  been  said  oo  the  differepce  in  the  penning;  of  the 
5th  section  of. the  9tatute  respecting  the  execution  pf  a  will  of 
lands,  and  of  the  succeeding  section,  which  prescribes  and  re- 
stricts the  methods  of  reTocation.  At  the  end  of  the  case  of 
Right  V.  PriccyCv)  in  Douglass's  Reports,  the  leamed  Reporter 
*  [  461  ]  *has  added  a  pote,  in  which  be  has  animadyerted  upon  the  cfif- 
ference  in  the  language  in  the  two  plausesi  which  he  attributes 
to  inaccuracy  |0  the  con^position  of  the  act ;  and  it  cannot  be 
denied,  that  the  variation  in  the  terms,  where  the  same  princi- 
ple must  have  governed,  seems  hardly  explainable,  but  by  im- 
puting a  mistake  to  the  le^slature.  By  the  5th  section  we  have 
observed,  that  the  testator  is  not  required  to  dgn  in  the  pretence 
qf  the  9f/A9cnbir^  «v^9A»«e«,  but  the  subscribing  witnesses  are 
called  upon  to  attest  m  the  preeence  pf  the  teatator,  Mr.  Dcaiglass 
observes  in  the  note  alluded  to,  that  he  believes  it  b  universally 
understood,  that,  to  satisfy  this  5th  section,  a  testator  must  ugn 
in  the  presence  of  the  wimesses.  But  by  what  has  been  above 
produced  te  the  reader  on  this  subject,  it  must  have  sufficiently 
appeared  to  him,  that  such  actual  signature,  in  the  presence  of  the 
witnesses,  is  not  held  to  be  requi^te,  and  that  it  is  enough,  if  the 
tesutor  acknowledges  his  hand-writing  to  the  signature^  or,  hold- 
ing the  will  in  his  hand,  pul^ishea  and  declares  it  to  be  his  will, 

* 

when  the  witnesaes  subscribe  their  attestations. 

By  the  clause  respecting  revocations,  the  subscription  of  the 
witnesses  is  not  expressly  directed,  while,  on  the  other  hand, 
the  signing  of  the  testator  in  the  presence  of  the  wimesses,  is 
positively  prescribed.  The  clause  runs  as  follows :  ^  And  more- 
over, no  devise  in  writmg  of  lands,  tenements,  or  hereditaments, 
nor  any  clause  thereof  shall  at  any  time,  after  the  said  four 
{Old  twentieth  day  of  June,  be  revocabile,  otherwise  than  by  some 
other  wiiU,  or  codicil  in  writing,  or  other  wijdng  declaring  the 
same,  or  hj  buraing,  cancelling»  tearing,  or  obUteiiitiag  the 
sanae,  by  ^P  testator  himsej^  or  ix^  his  presence,  and  )^  1^ 
direction^  iM^d  consent ;  hut  all  devises  and  bcgyia^ta  of  lands  and 

(/>)  Doug.  344.    (e)  £:(  parte  thp  £ari  of  Ilchester,  7  Vez.  jun.  348w 
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tenements)  shall  remain  ^und  continue  in  force*  until  the  same  be 
burnt}  cancelled)  torn,  or  obliterated  by  the  testator,  or  his  direc" 
tions  in  manner  aforesaid,  or  unless  the  same  be  altered  by  some 
other  will,  or  codicil,  in  writmg,  or  other  writing  of  the  devisor, 
signed  in  the  presence  of  three  or  four  witnesses,  declaring  the 
same,  any  former  law  or  usage  to  the  contrary  notwithstand- 
ing." •  [  4625 

*It  may  be  reasonably  inferred  to  have  been  the  intention  of  Of  the  gram* 
the  legislature,  to  impose  the  same  obligation  as  to  the  formali-  [l^^^n?  of 
ties  of  execution  on  the  instruments  by  which  solemn  testamen-  the  language  ' 
tary  dispositions  were  to  be  revoked,  as  on  those  by  which  they  ^^^^    where- 
were  to  be  set  up*     The  construction  which  has  been  put  upon  by  it  is 
the  language' of  the  revocation  clause,  has  brought  the  two  sec*  agreement 

tions  into  equality,  and  thus  imparted  consistency  and  simplicity  ^^^^  the pro" 
^    ^.  ,  -  ^,       ^  .    .  ,  .  r  visionsof  thcfc 

to  the  scheme  of  the  statutory  restrictions  upon  the  execution  of  preceding 

wills.     In  conformity  to  this  pl<tn  of  construction,  as  it  had  been  clauae, 

judged  fl^ufficient  compliance  with  the  requisitions  of  the.^A 

clause^  if  the  testator  aclffpvUedged  his  signing,  without  actuaUy 

executing  it  in  the  firesence  of  the  witnesses^  it  became  important 

so  to  read  the  dxih  section^  which  requires  signing  in  the  pre" 

sence  of  the  v»tne9se»y  as  to  bring  it  into  harmony  with  the  pre* 

ceding  section.     The  courts,  therefore,  have  read  the  conclude 

ing  words  of  the  sixth  section,  wi'//,  or  codicilj  or  any  other  writ" 

ingy  signed  in  the  presence  of  three  witnesses^  so  as  to  detach  tho 

words  "  will  or  codicil"  from  the  succeeding  woixis,  «*  or  any 

other  writing,"  coupling  these  last  words  with  the  words  which 

immediately  foilow,  viz.  ^  signed  in  the  presence  of  three  wit' 


oesses." 


Thus  they  have  applied  the  requisition  of  a  ^  ugning  in  the  Of  the  ItgA 
presence  of  three  witnesses,"  to  the  proximum  antecedent  only,  fo^Sed^uo- 
^  or  any  other  writing,"  and  again  coupling  the  succeeding  words  on  this  cod' 
**  declaring  the  same"  with  the  words  immediately  before  it,  •*™*^^"** 
Jiave  made  therewith  thb  complete  sentence,  ^  or  any  other 
writing  of  the  devisor^  signed  in  the  presence  of  three  or  four  wit" 
nesseSf  declaring  the  same*^     At  the  same  time  the  woida  ^  will        i 
or  codicil"  were  understood  to  import  a  will  or  codicil  executed 
and  perfected  according  to  the  requisitions  of  the  foregoing  sec 
tion.(r)    Interpreting  the  language  of  the  6th  clause,  upon  thcMi 

(r)  Ellis  V.  Smith,  1  Vez.  jun.  11,  Hoyle  •.  Clarke^  918. 

3  n 
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piincfples  of  construction,  the  law  vhich  arises  upon  it  is  this ; 
that  a  wiU  or  codicil,  in  order  to  revoke  a  former  will,  must  be 
[  4&3  ]  executed  *with  the  same  solemnities  as  the  original  will ;  that  is, 
it  should  be  signed  by  the  testator,  or  by  his  directions,  and  sub* 
scribed  by  three  witnesses,  in  his  presence.  And  if  a  subse- 
quent writing  accompanied  with  all  the  formalities  requisite  lo  a 
perfect  will  of  lands,  under  the  5th  clause,  makes  a  fresh  dispo- 
dtion  of  the  property,  inconsistent  with  the  dbpositions  thereof 
by  a  former  will,  it  is  a  plain  rovocation  without  any  express  de-^ 
claration  of  intention  to  revoke  :  but  if  a  writing,  not  purporting 
to  be  a  will,  nor  duly  attested  as  such  according  to  the  5  th  sec- 
tion, contain  dispositions  inconsistent  with  those  of  a  subsisting 
will,  it  is  necessary  that  it  should  contain  an  express  declaration 
of  intention  to  revoke,  and  furthermore,  be  actually  signed  in 
the  presience  of  three  or  more  witnesses,  but  which  witnesses 
need  not,  as  in  the  case  of  an  origuial  will,  under  the  5th  sec-< 
tion,  subscribe  their  names  to  the  instrument,  in  the  presence  of 
the  testator.  «. 

Where  a  will  deviung  real  estate  iar  first  made  and  executed 
with  the  due  solemnities,  according  to  the  statute,  and  then 
another  will  is  made,  containing  dispoutions  of  the  same  lands, 
but  not  executed  according  to  the  requisites  prescribed  by  the 
5th  section  of  the  statute,  though  such  second  will  contain  a 
general  revoking  clause,  it  will  not  operate  to  revoke  the  first 
will.  In  the  well  known  case  ef  Onions  v,  Tyrtr^s)  where  one 
by  will  duly  executed,  and  attested  by  three  witnesses,  who 
subscribed  the  same  in*  the  presence  of  the  testator,  devised 
lands  to  trustees,  to  several  uses  under  which  the  plaintiff  claim- 
ed ;  and  afterwards  made  another  will  of  the  same  lands,  de- 
vising them  to  otker  trustees^  but  to  the  wtme  uaea,  and  ^erc  was 
a  clause  in  this  last  will,  revoking  all  former  wills,  but  the  same, 
thou^  sobscribed  by  the  testator,  and  attested  by  three  witnesses, 
was-  not  subscribed  by  these  witnesses  in  the  presence  of  the  tes- 
utor,  the  former  will  was  held  by  Lord  Chancellor  Cowper  not 
to  be  revoked  by  the  second  instrument  The  ground  his  Loxtl- 
#£  464  ]  B^ip  "^^^  *upon  was  thi%  that  the  dispositicm  of  the  same  lands 
in  the  second  will  to  the  same  purposes-  as  in  the  first  wiU^ 
showed  that  the  testator  did  not  mean  to  revoke  hb  first  will,  as 

(«)  1  P.  Wins.  34S. 
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<o  the  devise  of  these  lands,  unless  he  might,  by  the  second  wiN, 
At  the  same  time  that  he  revoked  the  former,  set  up  the  like 
devise  to  take  effect  by  virtue  of  his  second  will  \  and  hia  second 
will  not  having  been  perfected,  so  as  to  make  the  devise  of  the 
lands  therein  to  be  good,  the  same  devise  by  the  former  will 
stood  unrevoked.  And  though  the  former  will  waa  also  cancel* 
iedj  his  Lordship  held,  that  it  was  plain  that  the  testator  did 
not  mean  to  revoke  the  former  will  by  cancelUngj  unless  he 
could  substitute  another  perfect  will  in  lieu  thereof.  And 
therefore,  the  cancelling  thereof,  was  but  a  circumstance,  show- 
ing that  he  thought  he  had  made  a  good  disposition  by  the  se- 
cond will ;  and  it  was  done  in  confidence  thereof,  and  with  no 
other  intent  but  that  the  second  will  should  thereby- most  cer- 
tainly take  place. 

But  as  the  second  instrument,  in  this  last  dted  caae,  was 
plainly  intended  to  be  a  m^tarufue  mily  and  not  merely  a  revor 
cottony  it  should  seem  that,  according  to  the  principles  of  con- 
struction adopted  by  Lord  Hardwicke,  in  the  case  of  Ellis  v. 
Smith,  there  was  a  efficient  ground  for  holding  it  to  be  no  re- 
location, without  resorting  to  the  reasoning  from  intention,  on 
which  Lord  Cowper  seemed  to  found  his  decree ;  -for  to  revoke 
by  virtue  of  its  specific  operation  as  a  will,  independently  of 
any  intention,  it  ought  to  have  been  validated  as  a  will  according 
to  the  particular  directions  of  the  5th  clause.  In  this  way  of 
understanding  the  doctrine,  I  apprehend,  that  if  the  second  will 
in  Onions  v,  Tyrer  had  contained  only  dispositions  of  personal 
estate,  with  a  clause  of  general  revocation,  as  to  all  former  virills, 
yet  not  having  been  executed  as  *a  will  to  pass  lands,  it  could 
not  have  operated  as  a  revocation  of  the  former  will,  although, 
if  the  case  ha4  been  thus  circumstanced,  there  would  have  Iben 
no  foundation  afforded  by  it  for  any  reasoning  from  int^tioo^ 
Neither  could  the  second  instrument,  if  the  case  had  been  as 
I  have  now  supposed,  have  operated  as  a  declaratwn  in  ^vniHngy  *  [  465  } 
within  the  concluding  words  of  the  6th  section,  being  e^ent- 
ly  intended  as  a  mil.  But  if  the  second  instrument  had  con- 
tained no  disposition  whatsoever,  but  h^  purported  only  to  have 
been  framed  to  revoke  thf  fqnqer  vrill,  then,  it  is  humbly  con- 
caved, it  might,  acq^rdfug  to  the  principles  laid  down  for  con- 
struing this  clause  of  the  statute,  by  Lord  Hardwicke  and 
other  great  judges,  operate  as  a  declaration  in  writing,  to  tb^ 


465  Execution  of  fFilb.  book  K 

effect  of  revoking  the  former  will,  if  signed  in  the  presence  of 
three  witnesses,  according  to  the  concluding  clause  of  the  last- 
mentioned  section. 

Thus,  in  the  case  of  Limbeqr  v.  Ma8on,(/}  it  was  agreedf 
that  there  was  no  doubt  but  that  a  testator,  by  any  writHig,  dt- 
rectfy  detignedjbr  that  fturfwecj  and  executed  as  the  statute  of 
39  Car.  3,  sect.  6,  directs,  or  by  any  cancelling,  obliteration,  &c. 
designed  merely  to  disannul  the  former  will,  might  have  re- 
voked lit,  without  more ;  but  if  he  designs  to  do  it  by  a  new 
will,  unleB9  t/uch  vfriting  be  effectual  to  ofierate  as  a  wilL^  it  shall  w 
not  amount  to  a  revocation.  And  this  it  ,was  said  was  agreeable 
to  the  mles  of  the  civil  law.(  \  66)  It  is  not  necessary,  however, 
that  the  revoking  will  should  be  an  ofierattoe  willj  for  it  may 
fidl  through  the  incapacity  of  the  object  of  the  devise,  and  yet, 
if  it  is  properly  executed  according  to  the  5th  section,  it  will  re- 
voke a  former  will,  as  is  abundantly  proved  by  the  cas«  of  Roper 
V.  Radcliffe,  in  the  House  of  Lords^u) 

The  subject  of  the  execution  and  proof  of  wills  both  of  dis- 
position and  revocaUon,  seems  properly  terminated  here :  and 
f  r  455  ]  thus  this  first  treatise  upon  the  statute  of  frauds  is  brought  *to 
a  conclusion.  In  a.  subsequent  treatise,  as  the  reader  has  been 
advertised,(  1 67)  it  is  my  intention,  if  I  am  permitted,  to  examine 
and  systematize  the  remaining  portions  of  this  great  leforming 
statute  ;  which  work  will  be  introduced  with  an  elaborate  scheme 
of  the  doctrine  of  implied  revocations,  already  digested  for  the 
press.  For  the  present,  I  take  leave  of  the  professional  sVii- 
dent,  with  the  hope  of  having  rendered  somewhat  less  di£Bcult 
and  distressing,  his  application  to  this  necessary  branch  of  legal 
inquiry. 

^  Com.  454.  (a)  Bro.  P.  C.  450.  Vin.  Abr.  tit  Dev.  (R.  3) 

pi.  3,  in  notis. 


(166)  Tunc  priua  tettamentum  rumpitur  cum  potteriu*  perfectum  est. 
D.  28.  3.  2.  Domat.  2  part.  lib.  3,  tit.  1,  8.  5,  art.  2,  Sed.  vid.  Vinn. 
Com.  ^isiS. 

(16r)  See  the  Advertisement  prefixed  to  thi9  Volume. 
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29  Car.  2.  c.  3« 

An  Act  for  Prevention  of  Frauds  and  Perjuries. 

For  prevendoQ  of  many  fraudulent  practices,  which    are 
commonly  endeavoured  to  be  upheld  by  perjury,  and  suborna- 
tion of  perjury ;   be  it  enacted  by  the  Kin^s  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  s|U- 
ritual  and  temporal,  and  the  Commons,  in  this  present  Parlia- 
ment assembled,  imd  by  the  authority  of  the  same,  That,  from 
and  after  the  four  and  twentieth  day  of  June,  which  shall  be 
in  the  year  of  our  Lord  one  thousand  six  hundred  seventy  and 
seven,  all  leases,  estates,  interests  of  freehold,  or  terms  of  years,  parol  leases 
or  any  uncertain  interest  of,  in,  or  out  of   any  messuages,  *J^  f  "^^k^m 
manors,   lands,  tenements,  or  hereditaments,  made  or  created  shall  have 
by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing,  ^^  J?"^*t 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  will  only, 
their  agents  thereunto  lawfully  authoriaed  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall 
not,  either  in  law  or  equity  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect ;  any  consideration  for  making 
any  such  parol  ieases*or  estates,  or  any  former  law  or  usage  to 
the  contrary  notwithstanding. 

II.  Except  nevertheless  all  leases  not  exceeding  the  term  of  Except  leas- 
three  years  finom  the  making  thereof,  whereupon  the  rent  re-  «■  J®*  **• 
served  to  the  landlord,  during  such  term,  shall  amount  unto  three  years, 
two-third  parts  at  the  least  of  the  fiiU  improved  value  of  the  ^' 

thing  demised. 

III.  And  moreover,  that  no  leases,  estates,  or  interests,  either  No  leases 
lof  freehokl  or  terms  of  years,  or  any  uncertain  interest,  not  ft^^^Sd  *«f 
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copyhold        beiDg  copyhold^  or  customary  interest)  of,  in,  to,  or  out  of  any 
granted    or    messuages,  manors,  lands,  tenements,  or  hereditaments,  *shaU 
surrendered    at  any  time  after  the  said  four  pnd  twentieth  day  of  June,  be 
«  r  Aftft  1     &s^gnc^»  granted,  or  surrendered,  unless  it  be  by  deed  or  note 
in  writing,  signed  by  the  party  so  assigning,   granting  or  sur- 
rendering the  same,  or  their  agents  thereunto  lawfully  author- 
ised by  writing,  or  by  act  and  operation  of  law. 
Promises        IV«    And  be  it  further  enacted  by  the  authority  aforesaid, 

and  anee-    That,  from  and  after  the  said  four  and  twentieth  day  of  June,  no 
ments  by  pa- 
rol, action  shall  be  brought  whereby  to  charge  any  executor  or  ad- 
ministrator upon  any  special  promise,  to  answer  damages  out  of 
bis  own  estate ;  2.  Or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  defttult,  or  miscarriages  of 
another  pert^on ;  3.  Or  to  charge  any  person  upon  any  agreement 
made  upon  conuderation  of  marriage ;  4.  Or  upon  any  contract 
or  sale  of  lands,  tenements  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  5.  Or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making   there- 
of ;  6.  Unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandimi  or  note  thereof  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfuQy  authorised. 
EJ^Thall^be       ^'  ^^  ^  ^  further  enacted  by  the  authority  aforesaid,  That 
in    writing,  from  and  after  the  said  four  and  twentieth  day  of  June,  all  derises 
b^^tttf^***     and  bequests  of  any  lands,  or  tenements,  devisable  either  by  force 
four    wit*      of  the  statute  of  wills,  or  by  this  statute,  or  by  force  of  the  cus- 
ncsses.  ^^  ^^  Kent,  or  the  custom  of  any  borough,  or  any  oth«r  parti- 
cular custom,  shall  be  in  writing,  and  signed  by  the  party  so  de- 
vising the  same,  or  by  some  other  person  in  his  presence,  and  by 
his  express  directions^  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor,  by  three  or  four  credible  witnesses, 
or  else  they  shall  be  utterly  void  and  of  none  effect. 
How  the  VI.  And  moreover,  no  devise  in  writing  of  lands,  tenements, 
same  shall  be  or  hereditament^,  or  any  clause  thereof,  shall  at  any  time  after  the 
said  four  and  twentieth  day  of  June,  be  revocable,  otherwise  than 
by  some  other  will  or  codicil  in  writing,  or  other  writing  declaring 
the  same,  or  by  burning,  cancelling,  tearing,  or  obliterating  the 
same  by  the  testator  himself^  or  in  his  presence,  and  by  his  di- 
rections and  consent ;  2.  But  all  devises  and  bequests  of  lands 
and  tenements  shall  remain  and  continue  in  force  until  the  same 
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be  burnt,  ^cancelled,  tan^  or  oUiterated  by  the  testator,  or  his 
directioDSy  in  manner  aforesaid,  or  unless  the  same  be  altered  by 
some  other  will  or  codicil  in  writing,  or  other  writing  of  the      I 
devisor,  ^gned  in  the  presence  of  three  or  four  witnesses,  declar* 
ing  the^same ;  any  former  law  or  usage  to  the  contrary  notwith'  / 

standing. 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid.  That,  aU  dedars- 

from  and  after  the  said  four  and  twentieth  day  of  June,  all  deck-  **?"•  ^  ?** 

^  _ ,  _  ations   of 

rations  or  creations  of  trusts  or  confidences,  of  any  lands,  tene*  trutu    shall 

ments,  or  hereditaments,  shall  be  manifested  and  proved  by  some  ^  m  writing. 

writing  signed  by  the  party  who  is  by  law  enabled  to  declare 

such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall  be  ut- 

terly  void  and  of  none  effect. 

VIII.  Provided  always.  That  where  any  conveyance  shall  be  Trusts  arls- 

made  of  any  lands  or  tenements  by  which  a  trust  or  confidence  ing,tranmr- 

'  '       .      .  redoreztin* 

shall  or  may  arise  or  result  by  the  implication  or  construction  of  guished    by 

law,  or  be  transferred  or  extinguished  by  an  act  or  operation  of  in^phcation 
law,  then,  and  in  every  such  case,  such  trust  or  confidence  shall  excepted, 
be  of  the  like  force  and  effect  as  the  same  would  have  been  if 
thb  statute  had  not  been  made ;  any  thing  herein-before  con* 
tained  to  the  contrary  notwithstiftiding. 

IX.  And  be  it  further  enacted.  That  all  g^rants  and  assign-^  Assignments 

ments  of  any  trust  or  confidence,  shall  likevrise  be  in  writing,  ^f  ,^f  ^  . 
'  .  ^    snsll   be   in 

signed  by  the  party  granting  or  assignmg  the  same  by  such  Ust  nmting. 
will  or  devise,  or  else  shall  likewise  be  utteriy  void  and  of  none 
effect. 

X.  And  be  it  further  enacted  by  the  authority  afiiresaid.  That,  Lands,  ka, 
from  and  after  the  said  four  and  twentieth  day  of  June,  it  shall  y^^^  the" 
and  may  be  lawful  for  every  sheriff,  or  other  officer,  to  whom  any  judgments, 
writ  or  precept  is  or  shall  be  directed,  at  the  suit  of  any  person  ^  Snis"'^^ 
or  persons,  of,  for,  and  upon  any  judgment,  statute,  or  recogni- 
sance, hereafter  to  be  made,  or  had,  to  do,  make,  and  deliver  exe- 
cution unto  the  party  in  that  behalf  suing,  of  all  such  lands,  tene- 
ments, rectories,  tithes,  rents  and  hereditaments,  as  any  other 

person  or  persons  be  in  any  manner  of  wise  seioed  or  possessed, 
or  hereafter  shall  be  seised  or  possessed  in  trust  for  him  against 
whom  execution  is  so  sued,  like  as  the  sheriff  or  other  officer 
might  or  ought  to  have  done,  if  the  said  party  against  whom  exe- 
cution hereafter  shall  be  so  sued,  had  been  seised  of  such  lands, 
tenements,  rectories,  tithes,  rents,  or  other  hereditaments,  of 
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«  *8ucfa  estate  as  they  be  setsid  of  in  trust  for  him  at  the  time  of 

And  held  the  said  execution  sued  ;  3.  Which  lands,  tenements,  rectoiiesy 
incurobran-  tithes,  rents,  and  other  hereditaments,  bf  force  and  virtue  of  such 
ces  of  die  execution,  shall  accordingly  be  held  and  enjoyed,  freed  and  dis-* 
ed  in  trust  charged  from  all  incumbrances  of  such  person  or  persons  as 
shall  be  so  seised  or  possessed  in  trust  for  the  person  against 
Trust  shmli  whom  such  execution  shall  be  sued  ;  3.  And  if  any  cestity  que 
^elbimds  ^  ^^^  hereafter  shall  die,  leaving  a  trust  in  fee-simple  to  descend 
h^.  to  his  heir,  there,  and  in  every  such  case,  such  trust  shall  be 

deemed  and  taken,  and  is  hereby  declared  to  be  assets  by  descent, 
and  the  heir  shall  be  liable  tb  and  chargeable  with  the  obligation 
of  his  ancestors  for  and  by  reason  of  such  assets,  as  folly  and 
amply  as  he  might  or  ought  to  have  been,  if  the  estate  in  law  had 
descended  to  him  in  possession  in  like  manner  as  the  trust  de- 
scended ;  any  law,  custom,  or  usage,  to  the  contrary  in  any  wise 
notwithstanding. 
Ko  heir  ^I-  Provided  always,  that  no  heir  that  shall  become  charge* 

ihali  bv  rea-  fhlc  by  reason  of  any  estate  or  trust  made  assets  in  his  hands  by 
•on    thereof  ^  ^  ,  ' 

become  this  law,  shall  by  reason  of  any  kind  of  plea,  or  confossion  of  the 

^f  "tF******     action,  or  suffering  judgment  by  nient  dedirc^  or  any  other  matter^ 
estate.  be  chargeable  to  pay  the  condemnation  out  of  his  own  estate ; 

2.  But  execution  shall  be  sued  of  the  whole  estate  so  made  assets 
in  his  hands  by  descent,  in  whose  hands  soever  it  shall  come, 
after  the  writ  purchased,  in  the  same  manner  as  it  is  to  be  at  and 
by  the  common  law,  where  the  heir  at  law  pleading  a  true  plea, 
judgment  is  prayed  against  him  thereupon  \  any  thibg  in  this  pre* 
sent  act  contained  to  the  contrary  notwithstanding. 
Estates   pur       XII.  And  for  the  amendmoit  of  the  law  in  the  particulars  fol- 
be  de^able.  ^^^^6  ;  2.  Be  it  further  enacted  by  the  authority  aforesaid, 
That,  from  henceforth  any  estate  fmr  outer  vie  shall  be  devisa- 
ble by  a  will  in  writing,  signed  by  the  party  so  devising  the^ 
same,  or  by  some  other  person  in  his  presence,  and  by  his  express 
directions,  attested  and  subscribed  in  the  presence  of  the  devisor 
And  shall  be  by  three  or  more  witnesses ;  S.  And  if  no  such  devise  thereof 
hei^s  huid.^  ^  made,  the  Stenie  shall  be  chargeable  in  the  hands  of  the  heir, 
And   where  if  it  shall  come  to  him  by  reason  of  a  special  occupancy,  as  as- 
special  occu-  ^^^  ^y  descent,  as  in  case  of  Jands  in  fee-simple  ;  4.  And  in  case 
pant,  shall    there  be  no  special  occupant  thereof,  it  shall  goto  the  executors 
ecutors.  o^  administrators  of  the  party  that  had  the  estate  thereof  by  vir* 

tue  of  the  grant,  and  shall  be  assets  in  their  hands. 
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*XIIL  And  whereas  it  hatb  been  found  iniflchievous«  that  judg* 
incnts  in  the  King's  courts  at  Westminster^  do  many  times  re- 
late to  the  first  day  of  the  term  whereof  they  are  entered,  or  to 

ft 

the  day  of  the  return  of  the  original,  or  filing  the  bail,  and  bind 
the  defendants'  lands  from  that  time,  although  in  truth  they  were 
acknowledged,  or  suffered  and  signed  in  the  vacation-time  ader 
the  said  term,  whereby  many  times  purchasers  find  themselves 
aggrieved. 

XIV.  Be  it  enacted  by  the  authority  aforesaid,  That,  from  and  tlie  day  of 
after  tl^e  said  four  and  twentieth  day  of  June,  any  judge  or  officer  jud^ent 
of  any  of  his  Majesty's  courts  of  Westminster,  that  shall  sign  any  ahall  be  en- 
judgments,  shall,  at  the  signing  of  the  same,  without  fee  for  dcMng  oiarjrent  of 

the  same,  set  do^im  the  day  of  the  month  and  year  of  his  so  doinsf,  ^^  ^^'  '^'^ 

clause  cx- 
tipon  the  paper,  book,  docket,  or  record,  which  he  shall  sign  ;  tends  to 

which  day  of  the  month  and  year  shall  be  also  entered  upon  the  co*intic8  ptl* 

'  .  atinc,  by 

tnargent  of  the  roll  of  the  record  where  the  said  judgment  shall  8  Geo.  1, 

be  entered.  ^-  ^» »  ^ 

XV.  And  be  it  enacted,  That  such  judgments  as  against  pur-  And  such 

chasers  ^ona  ,fide  for  valuable  consideration  of  lands,  tenements,  J^^l^^ntsas 

^   against  pur- 
or  hereditaments,  to  be  charged  thereby,  shall,  in  consideration  of  cbMsers  shall 

law,  be  judgments  only  from  such  time  as  they  shall  be  so  signed,  ^  kV^ 

ind  shall  not  relate  to  the  first  day  of  the  term  whereof  they  are  only. 

entered,  or  the  day  of  the  return  of  the  original,  or  filing  the  bally 

any  law,  usage,  or  course  of  any  court  to  the  contrary  notwith- 

Standing.  / 

XVL  And  be  it  further  enacted  by  the  authority  aforessdd»  Writs  of  ez« 
That,  from  and  after  the  said  four  and  twentieth  day  of  June,  no  tind^the''****! 
writ  oi  fieri  facioM^  or  other  writ  of  execution,  shall  lund  the  pro-  pertv  of 
perty  of  the  goods  against  whom  such  writ  of  execution  is  sued  §^^j|j!*^ 
forth,  but  from  the  tinoe  that  such  writ  shall  be  delivered  to  the  time  of  their 
sheriff',  under-sheriff",  or  coroners,  to  be  executed  ;  Md  for  the  ^^  o^er 
better  manifestation  of  the  said  time,  the  sheriff*,  under-sherUT, 
and  coroners,  their  deputies  and  agents,  shall,  upon  the  receipt  of 
any  such  writ,  without  fee  for  doing  the  same,  indorse  upon 
the  back  thereof^  the  day  of  the  month  or  year  whereon  he  or 
they  recdved  the  same. 

XVIL  And  be  it  further  enacted  by  the  authority  aforesaid,  Contracts 
That,  from  and  after  the  said  four  and  twentieth  day  of  June,  no  ,^I^g  f '^^ 
aootract  for  theaale  of  any  goods,  wares,  and  merchandiaes,  fo|r  pounds  or 

3;^  »«•' 
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the  price  of  ten  pounds  sterling,  or  upwards,  •shall  be  allowed  t9 
be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sol(^ 
and  actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  barg^ain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  a  contract,  or  their  agents 
thereunto  lawfully  authorised. 
The  day  of         XVIII.  And  be  it  fuither  enacted  by  the  authority  aforesaid^ 
mtnt  'of  "re-    Th^^t  the  day  of  the  month  and  year  of  the  enrolment  of  the  re- 
cognisances    cognisances,  shall  be  set  down  in  the  m argent  of  the  roll  where 
down ;  and     ^^  ^^^  recognisances  are  enrolled  ;   2.  And  that  from  and  after 
lands  in  the     the  said  four  Snd  twentieth  day  of  June,  no  recognisance  shall 
chasers  ^P^  ^^Y  l&^S)  tenements,  or  hereditaments,  in  the  hands  of  any 

bound  from     purchaser  donajidcj  and  for  Valuable  consideration,  but  frona  the 
that  time  -  *.        .  ,  .  «.         - 

only.  time  of  such  enrolment ;  any  law,  usage,  or  course  of  any  court 

to  the  contrary  in  any  wise  notwithstanding. 

Nuncupative       XIX,  And  for  prevention  of  fraudulent  practices,  in  setting  up 

wills* 

nuncupative  wills,  which  have  been  the  occasion  of  much  perju- 
ry ;  2.  fie  it  enacted  by  the  authority  aforesaid,  That  from  and  af- 
ter the  aforesadd  four  and  twentieth  day  of  June,  no  nuncupative 
will  shall  be  good,  where  the  estate  thereby  bequeathed  shall  ex- 
'  ceed  the  value  of  thirty  pounds,  that  is  not  proved  by  the  oaths  of 
three  witnesses  (at  the  least)  that  were  present  at  the  making 

Explained  by  thereof;   3.  Nor  unless  it  be  proved  that  the  testator,  at  the  time 

^  ^a"  ^  ^^'  of  pronouncing  the  same,  did  bid  the  persons  present,  or  some  of 
them,  bear  witness,  that  such  was  his  will,  or  to  that  effect ; 
4.  Isbr  unless  such  nuncupative  wiil  were  made  in  the  time  of  the 
last  sickness  of  the  deceased,  and  in  the  house  of  his  or  their  habi- 
tation or  dwelling,  or  where  he  or  she  hath  been  resident  for  the 
space  of  ten  days,  or  more,  nesit  before  the  making  of  such  will, 
except  whelf*e  such  person  was  surprised  or  taken  sick,  being 
from  his  own  home,  and  died  before  he  returned  to  the  place  of 
his  or  her  dwelling. 

XX.  And  be  it  further  enacted.  That  after  six  months  passed 
alter  the  speaking  of  the  pretended  testamentary  words,  no  testi- 
mony shall  be  received  to  prove  any  will  nuncupative,  except  the 
said  testimony,  or  the  substance  thereof,  were  committed  to  writ* 
ing  veithin  six  days  after  the  making  of  the  said  will. 
•  r  47il  •XXI.  And  be  it  fiirther  enacted.  That  no  letters  testamentary, 
or  probate  of  any  nuncupative  will,  shall  pass  the  seal  of  any 
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court,  tin  fourteen  days  at  least  after  the  decease  of  the  testator  Probates  of 
be  fully  expired  ;    2.  Nor  shall  any  nuncupative  will  be  A  any  ^jUs. 
time  received  to  be  proved,  unless  process  have  first  .issued  to  call 
In  the  widow,  or  next  of  kindred  to  the  deceased,  to  the  end.  they 
may  contest  the  same,  if  they  please. 

XXII.  And  be  it  ftirther  enacted,  That  no  will  in  writing  con- 
cerning any  goods  or  chattels,  or  personal  estate,  shall  be  repeal- 
ed, nor  shall  any  clause,  devise,  or  bequest  therein,  be  altered  of 
changed  by  any  words,  or  will  by  word  of  mouth  only,  except  the 
same  be  in  the  life  of  the  testator  committed  to  writing,  and  after 
the  writing  thereof  read  unto  the  testator,  and  allowed  by  him, 
and  proved  to  be  so  done  by  three  witnesses  at  the  least. 

XXIII.  Provided  always.   That  notwithstanding  this  act,  any  Soldiers' and 
soldier  being  in  actual  military  service,  or  any  mariner  or  seaman  ^'ju'^e J^ent- 
being  at  sea,  may  dispose  of  his  moveables,  wages,  and  personal  ed. 
estate,  as  he  or  they  might  have  done  before  the  making  of  this 

act. 

XXIV.  And  it  is  hereby  declared.  That  nothing  in  this  act  The  juris- 
shall  extend  to  alter  or  change  the  jurisdiction  or  right  of  probate  courUsaved- 
of  wills  concerning  personal 'estates,  but  that  the  Prerogative 

Court  of  the  Archbishop  of  Canterbury,  and  other  ecclesiastical 
courts,  and  other  courts  having  right  to  the  probate  of  such  wills, 
*Bhall  retain  the  same  right  and  power  as  they  had  before,  in  every 
respect ;  subject,  nevertheless,  to  the  rules  and  directions  of  this 
act. 

XXV.  And  for  the  explaining  one  act  of  this  present  ParUa-  22  and  23  C. 

ment,  intituled,  ^  An  act  for  the  better  settling  of  intestates*  es-  bands  not 

tates  ;'*  2.  Be  it  declared  by  the  authority  aforesaid.  That  neither  compellable 

the  said  act,  nor  any  thing  therein  contained,  shall  be  construed  tribution  of 

to  extend  to  the  estates  of  feme  coverts  that  shall  die  intestate,  but  ^^  personal 

estates  of 
that  their  husbands  may  demand  and  have  administration  of  their  their  wives. 

rights,  credits,  and  other  personal  estates,  and  recover  and  enjoy 

the  same,  as  they  might  have  done  before  the  making  of  the  said 

act.    Made  perpetual  by  1  Ja.  2,  c.  17,  s.  5. 


♦25  Geo.  2,  c.  6. 

f47i  Act  for  avoiding  and  putting  an  End  to  certain 
Doubts  and  Questions  relating  to  the  Attestation  of 
frills  and  Codicils  concerning  Real  Estates  in  that 
Part  of  Great  Britain  called  England,  and  in  hi^ 
Majesties  Colonies  and  Plantations  in  America. 

WHEREAS  by  an  act  made  in  the  twenty *ninth  year  of  the 
reign  of  his  late  Majesty,  King  Charles  the  Second^  intitu]ed| 
^  An  act  for  prevention  of  fhiuds  and  perjuries,'*  it  is  amongst 
other  things  enacted,  that  from  and  after  the  twenty-fouith  day  of 
June,  in  the  year  of  our  lord  one  thousand  six  hundred  and  seven- 
ty-seven,  all  devises  and  bequests  of  any  lands  or  tenements  de^ 
▼isable^  either  by  force  of  the  statute  of  wills,  or  by  that  statute^ 
or  by  force  of  the  custom  of  Kent,  w  the  cus^tom  of  any  borough, 
or  any  other  particular  custom,  shall  be  in  writingt  and  sii^nt^d  by 
the  party  so  devising  the  same,  or  by  some  other  pt^rsoii  in  his 
presence,  and  by  his  express  direction ;  and  ^Iiall  be  attested  and 
subscribed  in  the  presence  of  the  said  devisor,  by  three  or  four 
credible  witnesses,  or  else  they  ^hall  be  utterly  void  and  of  none 
effect,  which  hath  been  fpund  to  be  a  wise  and  good  provision : 
but  whereas  doubts  have  arisen  who  are  to  be  deemed  leg^  witr 
nesses  within  the  intent  of  the  said  act ;  therefore,  for  avoiding 
the  same,  be  it  enacted  by  the  King's  most  excellent  majesty,  by 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  tempo- 
ral, and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  That  if  any  person  shall  attest  the  ex* 
ecution  of  any  will  or  codicil  which  shall  be  made  after  the  twenty* 
fourth  day  of  June,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-two,  to  whom  any  beneficial  devise,  legacy,  csr 
tate,  interest)  gift,  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate,  other  than  and  except  changes  on  lands,  tenements, 
or  hereditaments,  for  payment  qf  any  debt  or  debts,  shall  be 
thereby  given  or  made,  such  devise,  legacy,  estate,  interest,  g^ft, 
or  appointment,  shall,  so  far  only  as  concenis  such  person  attesting 
|he  execution  of  such  will  or  codicil,  or  any  person  claiming  un- 
^er  him,  be  utterly  null  and  void  ;  and  such  person  shall  be  ad- 
Hiitte^  as  a  w^tnesi^  to  the  execution  pf  su^h  w^l  or  c«kiicil,  wkhin 


t 

the  f mem  tit  the  said  *act ;  notwithstanding  such  detlae^  legacy^ 
estate,  interest^  gift  or  appolntmem^  mentioned  in  such  will  oe 
codicil. 

II.  And  be  it  fbrthef  enacted  by  the  amhority  aferesaid^ 
That  in  case,  by  any  will  or  codicil  already  made,  or  hereafter 
to  be  made^  any  lands,  tenements,  or  hereditaments,  are  or 
shall  be  cHftrged  with  any  debt  or  debts,  and  any  creditor 
whose  debt  is  so  charged,  hath  attested,  or  shall  attest  the  ex« 
ccution  of  such  wiU  or  coificil,  every  such  cpeditor,  notwith* 
standing  such  charge,  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil)  within  the  intent  of  the 
■aid  act. 

III.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  if  any  person  hath  attested  the  execution  of  any  will  or 
codicil  already  made,  or  shall  attest  the  execution  of  any  will  or 
codicil  which  shall  be  made  on  or  before  the  said  twenty-iburth 
day  of  June,  in  the  year  ci  our  Lord  one  thousand  seven  hun* 
dred  and  iifty-two,  to  whom  any  legacy  or  bequest  is  or  shall 
)>e  thereby  given,  whether  charged  upon  lands,  tenements,  or 
hereditaments,  or  not ;  and  such  person,  before  he  shall  give 
his  testimony  concerning  the  execution  of  any  such  will  or  co- 
dicil, shall  hAve  been  paid,  or  nave  accepted  or  released,  or  shall 
have  refused  to  accept  such  legacy  or  bequest,  upon  tender 
made  thereof,  such  person  shall  be  adtnitted  as  a  witness  to  the 
execution  of  such  Mill  or  codicil,  within  the  imentof  the  said  act, 
notwithstanding  such  legacy  or  bequest. 

IV.  Provided  always,  and  be  it  further  enacted.  That  in  case 
of  such  tender  and  refusal  as  aforesaid,  such  person  shall  in  no 
Wise  be  entitled  to  such  legacy  or  bequest,  but  shall  be  for  ever 
afterwards  barred  therefrom ;  and  in  case  of  such  acceptance 
as  aforesaid,  such  person  shall  retain  to  his  own  use  the  legacy 
or  bequest  which  shall  have  been  so  paid,  satisfied  or  accept^ 
/notwithstanding  such  will  or  codicil  shall  afterwards  be  adjudg- 
ed or  determined  to  be  void  for  want  of  due  execution,  or  for 
«ny  other  cause  or  defect  whatsoever. 

V.  And  be  it  further  enacted,  That  in  case  any  such  legatee 
M  aforesdd,  who  hath  attested  the  execution  of  any  will  or 
codicil  already  made,  or  shall  attest  the  execution  of  any  will  or 
codicil  which  shall  be  made  on  or  before  the  said  twenty-fburth 
ivf  of  June,  in  the  year  of  our  Lord  one  thousand  seven  hun^ 
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dred  and  fifty-two,  shall  have  died  in  the  *life-tiine  of  the  testatory 
or  before  he  shall  have  received  or  released  the  legacy  or  be- 
quest so  given  to  him  as  aforesaid,  and  before  he  shall  have  re- 
fused to  receive  such  legacy  or  bequest,  on  tender  made  thereof^ 
such  legatee  shall  be  deemed  a  legal  witness  to  the  execution  of 
such  will  or  codicil,  within  the  intent  of  the  said  act,  notwith- 
standing such  legacy  or  bequest.  ^ 
,  VI.  Provided  always.  That  the  credit  of  every  such  witness 
so  attesting  the.  execution  of  any  will  or  codicil,  in  any  of  the 
cases  in  this  act  before-mentioned,  and  all  circumstances  relating 
thereto,  shall  be  subject  to  the  consideration  and  determination 
of  the  court,  and  the  jury,  before  whom  any  such  witness  shall 
be  examined,  or  his  testimony  or  attestation  made  use  of;  or 
of  the  court  of  equity,  in  which  the  testim<my  or  attestadon  of 
any  such  witness  shall  be  made  use  of;  in  like  manner,  to  all 
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intents  and  purposes,  as  the  credit  of  witnesses  in  all  other  cases 
ought  to  be  considered  of  and  determined, 

VII.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  no  person  to  whom  any  beneficial  estate,  interest,  g^  or 
appointment,  shall  be  given  or  made,  which  is  hereby  enacted 
to  be  null  and  void  as  aforesaid,  or  who  shall  have  refused  to  re- 
ceive any  such  legacy  or  bequest,  on  tender  made  as  aforesaidf 
and  who  shall  have  been  examined  as  a  witness  concerning  the 
execution  of  such  will  or  codicil,  shall,  after  he  shall  have  been 
8o  examined,  demand  or  take  possession  of  or  receive  any  pro- 
fits or  benefit  of  or  from  any  such  estate,  interest,  gift,  or  ap- 
pointment, so  given  or  made  to  him,  in  or  by  any  such  will  or 
codicil ;  or  demand,  receive,  or  accept  from  any  person  or  persons 
whatsoever,  any  such  legacy  or  bequest,  or  any  satis&ction  or 
compensation  for  the  same,  in  any  manner  or  under  any  ccdour 
or  pretence  whatsoever. 

VIII.  Provided  always,  and  be  it  enacted  by  the  authority 
aforesaid,  That  this  act,  or  any  thing  herein  contained,  shall  not 
extend,  or  be  construed  to  extend,  to  the  case  <^  any  heir  at  law, 
or  of  any  devisee  in  a  prior  will  or  codicil  of  the  same  testator, 
executed  and  attested  according  to  the  said  recited  act,  or  any 
person  claiming  under  them  respectively,  who  has  been  in  quiet 
possession  for  the  space  of  two  year's  next  preceding  the  sixth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  fifty-one,  as  to  such  lands,  tenements,  and  hereditaments, 
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whereof  he  has  been  in  quiet  ^possession  as  aforesaid ;  and  also 
that  this  act,  or  any  thing  herein  contained,  shall  not  extend,  or 
be  construed  to  extend,  to  any  will  or  codicil,  the  validity  or  due 
execution  whereof  hath  been  contested  in  any  suit  in  law  or  equi- 
ty, commenced  by  the  heir  of  such  devisor,  or  the  devisee  in 
any  such  prior  will  or  codicil,  for  recovering  the  lands,  tene- 
ments or  hereditaments,  mentioned  to  be  devised  in  any  vriU  or 
codicil  so  contested,  or  any  part  thereof,  or  for  obtaining  any 
other  judgment  or  decree  relative  thereto,  on  or  before  the  said 
sixth  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-one,  and  which  has  been  already  determined 
in  favour  of  such  heir  at  law,  or  devisee,  in  such  prior  will  or 
codicil,  or  any  person  claiming  under  them  respectively,  or 
which  is  still  depending,  and  has  been  prosecuted  with  due 
diligence ;  but  the  validity  of  every  such  will  or  codicil,  and 
the  competency  of  the  witnesses  thereto,  shall  be  adjudged  and 
determined  in  the  same  manner,  to  all  intents  and  purposes,  as 
if  this  act  had  never  been  made ;  any  thing  herein-before  con- 
tained to  the  contrary  thereof  in  any  wise  notwithstanding. 

I^.  Provided  always  nevertheless,  and  it  is  hereby  declared, 
That  no  possession  of  any  heir  at  law,  or  devisee,  in  such  .prior 
will  or  codicil  as  aforesaid,  or  of  any  person  claiming  under  them 
respectively,  which  is  consistent  with,  or  may  be  warranted  by 
or  under  any  will  or  codicil,  attested  according  to  the  .true  in* 
tent  and  meaning  of  this  act,  or  where  the  estate  descended  or 
might  have  descended  to  such  heir  at  law,  till  a  future  or  execu- 
tory devise,  by  virtue  of  any  will  or  codicil  attested  according  to 
this  act,  should  or  might  take  effect,  shall  be  deemed  to  be  a 
possession  within  the  intent  and  meaning  of  the  clause  herein 
last  before  contained. 

K.  And  whereas  in  some  of  the  British  colonies  6r  plantations 
in  America,  the  said  act  of  the  twenty-ninth  year  of  the  reign  of 
King  Charles  the  Second,  has  been  received  for  law,  or  acts  of 
assembly  have  been  made,  whereby  the  attestation  and  subscrip- 
tion of  witnesses  to  devises  of  lands,  tenements,  and  heredita- 
ments, have  been  required:  therefore,  to  prevent  and  avmd 
doubts  which  may  arise  in  the  said  colonies,  or  plantations,  in 
relation  to  the  attestation  of  such  devises  of  lands,  tenementsi 
and  hereditaments,  be  it  enacted  by  the  authority  aforesaid.  That 
Hiis  act^  and  every  clause,  matter,  and  thing  therein  contained. 
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«ludl  eitend  t0  iach  af  *the  said  colonies  and  plantations,  Uliere 
#ic  said  act  of  the  twentj-ointh  year  of  the  reign  of  King 
Charles  the  Seconds  is  by  act  <rf  assembly  made,  or  by  usuge  re^ 
oeived  as  law,  or  where,  by  act  of  ^sseibbly  or  usage,  the  attes*" 
tation  and  subscriptioo  of  a  witness  or  witnesses  are  made  ne* 
cessary  to  devises  of  lands,  tenements,  or  hereditaments ;  and 
shall  have  the  same  force  and  effect  in  the  construction  of  or  fof 
the  avcoding  of  doubts  upon  the  said  acts  of  assembly,  and  laws 
of  the  said  colonies  and  plantations,  as  the  same  ought  to  have 
ID  the  construction  of  or  for  the  avoicUng  of  doubts  upon  the  said 
act  of  the  twenty-ninth  year  of  the  reign  of  King  Charles  the  S%^ 
cond  in  England. 

XI.  Provided  always^  That  as  to  casea  arising  in  any  of  the 
■aid  colonies  or  plantations  in  America,  no  such  devise,  legacy, 
or  bequest  as  aforesaid,  shall  be  made  null  and  void  by  virtue  of 
this  act,  unless  the  will  or  codicil  whereby  such  devise,  legacy^ 
or  bequest  shall  be  given,  shall  be  made  afler  the  first  day  of 
March  which  shall  be  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-three. 


Ahsiraet  of  26  Geo.  3,  c.  63,  respecting  ffiUs  ^ 

Seamen  and  Marines. 

By  the  statute  of  36  Geo.  9,  c.  63,  s.  1,  it  is  enacted.  That 
no  will,  made  by  any  petty  ofiicer  or  seaman  in  the  service  of 
bis  Majesty,  his  heirs  or  successors,  whereby  any  wages,  pay^ 
prize-money,  or  allowance  di  money  of  any  kind,  due,  or  to 
grow  due  for  such  service,  is  bequeathed,  shall  be  good  and 
valid,  and  sufficient  for  the  purpose,  unless  such  will,  if  made 
by  any  such  officer  or  seaman  then  in  the  service  of  hb  Majesiyy 
his  heirs  and  successors,  shall  be  signed  before,  and  attested  by 
the  captain,  or  by  the  officer  then  commanding,  and  one  or  other 
of  the  ugning  officers  of  the  ship  to  which  such  petty  officer  or 
seaman  shall  belong,  and  shall  specify  in  the  body  thereof  the 
name  of  the  siiip,  and  also  the  number  at  which  the  maker  of 
such  will,  or  letter  of  attorney,  stands  upon  the  ship's  book ;  or 
by  the  agent  of  any  of  hb  Majesty's  hospitals  or  quarters  ap« 
punted  to  receive  uck  and  wounded  seamep,  commonly  called 
nck'-qtuarttn^  in  which  such  petty  officer  or  seaman  miiy  be  for 
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lihe  time ;  and  ^unless  such  letter  of  attorney ^  or  will,  if  made  by 
any  such  ofi&cer  or  seaman  who  shall  have  been  discharged  frcmi 
the  service  of  his  Majesty,  lus  heirs  or  successors^  or  if  such  let- 
ter of  attorney  is  made  by  the  executors  or  administrators  of  any 
such  officer  or  seuman,  and  made  within  the  l^lls  of  mortality  of 
the  cities  of  Lon>  tOn  and  Westminster,  is  attested  by  an  officer  to 
be  appointed  by  the  treasurer  of  his  Majesty's  navy,  for  the  pur- 
pose of  inspecting  the  wills,  and  letters  of  attorney,  of  such  offi- 
cers and  seaimen,  or  if  made  at  any  of  the  ports  where  seamen's 
wages  dTQ  paid,  is  attested  by  the  treasurer  of  the  navy's  chief  or 
aecond  clerk,  there,  or  ii  made  at  any  other  place,  is  attested  by 
the  minister  and  churchwardens  of  any  parish-  in  England  or 
Ireland,  or  in  that  part  of  Great  Britain  called  Scotland,  by  the 
minister  and  two  elders  of  the  parish  where  such  petty  officer  or 
seaman^  executors  or  administrators,  shall  respectively  reside. 

II.  That  every  such  will  shall  contain  the  name  of  the  ship  to 
which  the  person  granting  the  same  last  belonged,  and  also  the 
full  description  of  the  residence,  profession,  or  business  of  the 
person  to  whom,  or  in  whose  &vour  the  said  will  is  made,  and 
also  the  day  of  the  month,  and  place  where  the  said  will  was 
executed. 

III.  That  after  such  will  shall  be  executed  tinder  the  hand  and 
aeal  of  the  party,  and  attested  in  manner  above-mentioned,  thc|f 
same  shall  not  be  delivered  to  such  puty  himself,  or  to  any  per- 
son or  persons  for  his  behalf  but  the  same,  if  executed  abroad, 
shall  be,  with  ail  convenient  speed,  sent  by  the  commander  of 
any  of  his  Majesty's  ships,  or  agent  of  his  Majesty's  hospitals 
er  sick«quarterst  at  the  times  when  they  transmit  their  respec- 
tive returns  to  the  navy  and  sick  and  hurt  boards  ;  or,  if  execut*' 
cd  in  Great  Biitidn  or  Ireland,  shall  be  sent  by  the  commander 
6f  any  of  his  Majesty's  ships,  agents  of  his  Majesty^s  hosi^^ 
tals  or  ttck-quarters,  treasurer  of  the  navy's  clerks,  minister 
of  the  parish,  or  whoever  of  them  shall  attest  such  will,  by  the 
General  Post,  addressed  to  the  treasurer  or  paymaster  of  the 
navy,  at  the  Navy  Pay^Office,  I^ndon. 

IV.  That  the  said  treasurer  or  paymaster  of  the   navy  shall 
immediately  deliver  over  the  same  to  the  officer  before-mention- 
ed, •appointed  for  inspecting  the  wills  and  letters  of  attorney  of    »  r  430  n 
seamen ;  which  inspector   shall  immediately  on  receipt  of  such 
letter  of  attorney,  or  will,  duly  register  the  same* 

3» 


480  A  V  F  E  N  D  ly^s 

And  by  the  33  Geo.  3,  cap.  34,  sect  1)  the  benefit  of  tke  hat 
act  was  ejctended  to  non-commisaioDed  Meets  of  marines*'  and 
jnarines,  serving,  or  who  may  have  aenred  on  board  any  of  hia 
Majesty's  ships. 

By  theSth  sect,  of  the  last  act  it  is  enacted.  That  all  and  every 
part  of  the  said  complement  of  such  ship  and  ships  shall  be,  and 
are  hereby  declared  to  be,  petty  or  inferior  officers,  seamen,  non- 
commissioiied  officers  of  marines,  or  marines,  excepting  such  as 
are  rated  upon  the  books  of  ^uch  ships,  admirals  or  flag  officers, 
or  their  secretaries,  captains,  and  lieutenants,  masters,  second 
roasters,  and  pilots,  physidans,  surgeons,  chaplains,  boatswainsf 
gunners,  carpenters,  and  pursers,  captains  of  marines,  captain- 
lieutenants  of  marines,  lieutenants,  and  quarter-matters  of  ma- 
rines. 

XVI.  That  where  any  petty  officer  or  seaman,  non-commis- 
sioned officer  of  marines,  or  marine^  belong^g,  or  who  shall  have 
belonged  to  any  of  his  Majesty's  ships,  .has  died,^  or  hereafter 
shall  die  intestate,  leaving  any  wages,  pay,  prize-money,  or  al* 
loWances  of  money  c^  any  kind  due  to  him,  in  r^pect  of  services 
in  his.  Majesty's  navy,  the  same  shall  not  be  paid^  from  and  after 
the  said  first  day  of  August  one  thousand  seven  hundred  and 
ninety-two,  unto  any  representative  of  such  intestate,  but  upon 
letters  of  administration,  to.be  obtained  in  the  following  mann^ 
videlicit^  the  person  claiming  such  admimstration,  riiall  send  or 
g^ve  in  a  note  or  letter  to  the  inspectors  of  seamen's  wills,  stating 
the  name  of  the  deceased,  the  name  of  the  ship  or  ships  to  which 
he  belonged,  and  that  he  has  heard  or  been  infi>rmed  of  his  deaths 
and  requesting  the  inspector  to  give  such  directions  as  may  ena- 
ble him  to  procure  letters  of  administration  to  the  deceased,  or  to 
the  like  efiect,  upon  receipt  whereof  the  inspector  of  seamen's 
wills  shall  deliver  or  send  to  the  person  claiming  such  adminis- 
tration, a. paper  in  the  words  and  form  following,  or  the  like  eC* 
fcct: 


APPENDIX*  *481 

•SIR, 

LIST.  HAVING  obtained  informadoti 

Ist  Degree— Widow.  that  A.  B.  bom  about  the  year  1 7 

3d Child.  at                         and  belonging^  to 

3d Father.  his  Majesty's  ship                   about 

4th                 Mother.  j^g                       died  at  .             in 

5th                   Brother,  or  Sister.  ^,     '    _ . ,     ^  ,  -       «^*u-...* 

6th Grand-ftther,  or,  ?*«  ™«0^h  of  .             17       without 

•  Grand-mother,    leaving  any  will  to  the  best  of  my 
7th  "     'Uncle,  Aunt ;  Ne-  knowledge  and  belief;  I  now  apply 

phew,  or  Niece,  for  a  cei^cate  to  enable  me  to  oh- 

^ Coiisia-german.     tain  letters  of  administratiMi  ta  hia 

^ ^rSJS     effects,  being  hi. 

10th  - Second  Couam.      ^^  [«^  or  me  qf  his]  nearest  of 

kin,  no  one,  to  the  best  of  my  know- 
ledge and  belief,  of  a  nearer  degree  being  living  at  the  time  of  the 
said  deceased,  who  <fied  a  \_Batchtlor w  fVidover} 
my  place  of  abode  is 

C.  D. 

0 

WE  hereby  certify,  that  we  personally  know  the  above  sub- 

scrilung  C.  D.  and  believe  what  [he  or  she^  has  stated  to  be  true. 

E.  F. 

G.H. 

Both  inhabitants  of  the  x>aiisli  of  in  the 

county  of 

No. 

WE  hereby  certify,  that  the  above  E.  F.  and  G.  H.  are  kB0W9 

to  us,  are  house-keepers,  and  persons  of  good  repute. 

Witness  our  hands, 

Dated  at  1  I.  K.  Minister. 

th»  day  v  L.  M.    C  Churchwardens  7 

of  J  N.O.    4    or  Elders.      5 

AC  B,  If  the  person  applying  is  the  widow  of  the  party  de» 
ceased,  she  must  forward,  herewith,  an  extract  from  the  parish 
jegistec  or  some  other  authentic  proof  of  her  marriage. 

If  the  deceased  died,  after  he  had  left  the  naval  service,  ai| 
extract  from  the  parish  register  of  his  burial,  or  some  t>ther  au- 
thentic proof  of  hb  death,  must  likewise  be  sent  to  this  ofiBce. 

*If  the  person  applying  knows  any  proctor  in  Doctors  Com-     *  [  483  } 
mons,  [she  or  he]  is  desired  to  mention  his  name,  that  he  may 
be  employed  in  obtidning  the  letters  of  administration. 

This  application,  when  filled  up  and  attested,  is  to  be  sent  by 
the  General  Post,  under  cover,  directed  to  the  treasurer  or  to  th^ 
paymaster  of  hb  Majesty's  navy,  London*  *  ' 
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And  upon  the  receipt  of  the  said  paper,  the  person  claiming 
such  adrainistmtion  shall  fill  up,  or  cause  to  be  filled  up,  the 
several  blanks  in  the  first  part  c^  the  said  paper,  according  as  the 
truth  maybe,  and  shall  duly  subscribe  the  same  ;  and  two  inhabi« 
tants  of  the  parish  witliin  which  the  person  claiming  such  ad« 
ministration  shall  reside,  shall  sign  the  first  certificate  on  the  said 
paper,  having  previously  filled  up  the  blanks  therein  agreeable  to 
the  truth,  after  which  the  minister  and  two  churchwardens,  if  in 
England,  and  two  elders,  if  in  Scotland,  shall  sign  the  second 
'certificate  upon  the  aforesaid  paper,  the  blanks  therein,  being 
first  filled  up  agreeable  to  the  truth,  and  the  said  paper  l)eing  in 
all  things  completed  according  to  the  directions  thereon  and 
hereby  given,  the  same  shall  be  retimed,  addressed  to  the  trea* 
surer,  or  to  the  paymaster  of  his  Majesty's  navy,  London,  whOf 
upon  receiving  the  same,  shall  direct  the  inspector  of  seamen's 
wages  to  examine  the  same,  and  make  such  inquiry  relative 
thereto,  as  may  appear  to  him  necessary  on  that  behalf,  and  be* 
ing  satLified,  he  shall  forthwith  make  out  a  ceitificate  in  the  fol*. 
lowing  form,  or  to  the  like  effect : 

Act  of  Parliament,  32  Geo.  3,  c.  34. 

No.  • 

Certificate  to  obtain  Letters  of  Administration. 

Navy  Pay-l)fiice. 
HAVING  duly  examined  an  application  made  to  this  office 
by  C.  D.  of  and  county  of 

stating  that  [ahe  orhe'\  is  the  [«o/lr,  oronc  tf  the"]  next  of  kin  of 
A.  B.  originally  of  and  late  a  \^Seammn  or  Marine} 

belonging  to  his  Majesty's  ship  and  who  died  intestatei 

a  [Batchctor  or  Widower]  upon  the  day  of 

.  and  without  leaving  any  one  of  a  superior  degree  of  kindred  to 
t  [  483]'  him;  and  it  appearing  *that  no  will  of  the  deceased  has  b6en 
lodged  tin  this  office,  I  therefore  grant  this  abstract  of  said  ap- 
plication, and  certify  that  I  believe  what  is  therein  stated  to  be 
true,  and  also  that  the  said  C.  D.  may  pbtain  letters  of  adminis- 
tration to  the  effects  of  the  said  deceased,  which  appear  not  to 
exceed  the  sum  of      *  pounds ;  provided  always,  that 

[she  or  he]  is  otherwise  entitled  thereto  by  law. 

*  •  I  ' 

I.  P.  Inspector. 


APPENDIX^  48S 

Proctor  in  Doctors  Conmions. 

M  B,  The  previous  commission  or  requisition  is  to  be  ad<- 
dressed  agreeably  to  the  superscription  of  the  within  covtir,  in 
which  the  same  is  to  be  inclosed,  and  forwarded  by  the  proctor ; 
and  when  the  commission  or  requisition  shall  be  returned  to  thb 
office,  it  will  be  forwarded  to  him,  and  he  is  then  to  sue  out  let« 
ters  of  administration,  and  send  them  to  the  inspector^  with  hia 
charge  noted  thereon. 

And  after  filling  up  the  blanks  therein  as  the  case  may  be^ 
shall  sign  and  address  the  same  to  a  proctor  or  proctors  in  Doc- 
tors Commons,  the  said  inspector  of  seamen's  wills  shall  at  the 
same  time  inclose  and  send  with  such  certificate  a  letter  address* 
ed  to  the  minister  and  churchwardensy  or  elders»  as  the  case 
may  be,  of  the  parish  within  which  the  person  applying  for  such 
letters  of  administration,  then  resides ;  and  the  treasurer  or 
the  paymaster  of  his  Majesty's  na^y,  or  the  said  inspector^  or 
dther  of  them,  shall  frank  the  said  letter,  so  as  to  carry  the 
same,  and  the  previous  commission  or  requisition  to  be  inclosed 
therein,  free  of  the  charge  for  postage,  and  which  letter  so  to  be 
addressed  to  the  minister,  and  to  the  churchwardens  or  elders, 
as  the  case  may  be,  shall  be  in  the  words,  figures^  and  form 
following,  or  to  the  like  effect : 

No. 

Navy  Pay-Officci  Day  of 

Rev.  Sir, 
HAVING   received  an  application  attested  by  you  and  two 
[Churchwardens  or  Elders']  of  your  parish,  from  C.  D.  also  of 
your  parish,  stating  that  [she  or  he]  is  the  ahd 

{sole  or  one  of  the]  next  of  kin  of  A.  B.  late  a  iSeaman  or  Marine] 
belonging  to  his  Majesty's  navy,  and  requesting  leave  to  admi- 
nister to  his  effects ; 

*I  am  directed  by  act  of  Parliament  of  the  32  Geo.  3,  chap.     *  [  484  ] 
54,  to  forward  you  the  inclosed  {Commission  or  Reqtdsition]  for 
the  purpose  ef  swearing  [him  or  her]  accordingly ;  provided,  to 
the  best  of  your  knowledge  and  belief,  [she  or  he]  answers  the 
description  contained  in  the  same. 

I  am.  Rev.  Sir, 

Vour  most  obedient  Servant, 

I.  P.  Inspector. 
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P,  S.  When  the  [CommUdon  or  Re^tdsiHon}  u  executed^  yoQ 
will  please  to  return  it,  addressed 

To  the  Treasurer,  or 
To  the  Paymaster  of  hb  Majesty's  navy, 
London. 
And  specify  and  describe  the  receiver-general  of  the  land  tax, 
collector  of  the  custoihs,  collector  of  the  excise,  or  derk  of  the 
cheeky  whose  abode  is  nearest  to  the  person  appl3dng,  who  will 
be  directed  to  pay  {her  or  Aim}  the  wages  due  to  the  deceased. 
7b  A.  B. 

JS^mater  of  the  Paruh  qf 

J\r.  B.  If  the  application  above-mentioned  was  not  attested  by 
youy  as  stated  therein,  be  pleased  to  return  the  inclosed  \^Com' 
Tnission  or  BeguiHtion]  immediately,  that  means  may  be  taken 
to  discover  the  impoution. 

And  the  inspector,  before  he  sends  such  certificate  as  before  di- 
rected to  the  proctor  in  Doctors  Commons,  shall  fill  up  the  blanks 
therein  agreeably  to  the  circumstances  of  the  case ;  and  the 
proctor  or  proctors  to  whom  such  certificate  shall  be  addressed 
and  sent,  and  which  shall  likewise  inclose  the  letter  to  the  minis- 
ter, churchwardens,  or  elders,  as  aforesaid,  shall,  immediately 
upon  receipt  of  the  same,  sue  out  the  previous  commission  or  re- 
quisition, or  take  such  other,  proper  and  legal  steps  a9  may  be 
necessary  towards  enabling  the  person  so  applying  for  letters  of 
adminbtration  to  the  deceased  intestate,  to  obtain  the  same,  and 
shall  inclose  such  previous  commission  or  requisition,  or  other, 
legal  and  necessary  instrument,  with  instructions  for  executing 
the  same,  in  the  letter  so  to  be  addressed  to  the  minister  and 
*  [  485  ]  churchwardens,  or  elders,  *and  which  had  been  ^nsmitted  to 
him  by  the  inspector  of  seamen's  wills,  along  with  the  aforesaid 
certificate,  and  shall  forward  such  letter  and  inclosures  as  afore- 
said, by  the  General  Post,  agreeably  to  the  address  put  thereon 
by  the  treasurer  of  the  navy,  ^e  paymaster  of  the  navy,  or  the 
inspector  of  seameq's  wills. 

XVII.  That  the  minister,  and  the  churchwardens,  or  elders, 
as  the  case  may  be,  shall,  immediately  upon  the  receipt  of  such 
letter  as  aforesaid,  with  the  previous  commission  or  requidtiony 
or  other  instruments  inclosed  therein,  take  such  steps  as  to  them 
may  seem  proper  or  necessary  for  procuring  the  execution  of 
such  previous  commission  or  requisition^  or  other  instrument 


Yitkiisinitted  by  the  proctor^  to  be  executed,  and,  being  ao  exe« 
outed,  he  or  they  shall  transmit  the  same  to  the  treasurer,  or  to 
the  paymaster  of  his  Majesty's  navy,  Lrnidon ;  and  if  the  person 
applying  for  such  letters  of  administration  shall  be  and  reside  at 
a  distance  from  the  place  where  the  wages,  prize*money,  or 
other  allowances  of  money  due  to  the  deceased,  are  payable,  he  or 
they  shall  specify  and  describe  the  receiver-general  of  the  land 
tax,  collector  of  the  customs,  collector  of  the  excise,  or  clerk 
of  the  check,  who  may  be  most  convenient  or  nearest  to  such 
person  applying  for  such  adminbtration  ;  and  the  said  treasdrer 
or  paymaster  of  his  Majesty's  navy  shall,  immediately  upon  the 
receipt  thereof,  send  the  said  previous  commission  or  requisition, 
or  other  legal  instrument,  executed  by  the  person  applying  for  the 
administration  as  aforesaid,  to  the  aforessdd  proctor  in  Doctors 
Commons,  who,  in  pursuance  thereof,  shall  forthwith  sue  out 
and  procure  letters  of  administration  in  favour  of  the  person  so 
applying  for  the  same,  in  the  manner  and  form  above-men- 
tioned, to  the  estate  and  effects  of  the  person  who  has  so  died 
intestate  as  aforesaid* 

XVllI.  That  where  any  petty  officer,  seaman,  non-commia-i 
sioned  officer  of  marines,  or  marine,  belonging,  or  who  shall 
have  belonged  to  any  of  his  Majesty's  ships,  has  died,  or  here- 
after shall  die,  and  shall  have  left  a  will,  or  testament,  app(Mnting 
any  executor  or  executors  therein,  any  pay,  wages,  prize-money, 
or  allowance  of  money,  which  may  have  been  due  or  owing  to 
such  testator  at  the  time  of  hid  death,  shall  not  be  paid  over  to^ 
or  recovered  by  such  executor  or  executors,  but  upon  probates 
of  such  wills,  to  be  obtained  in  the  following  manner,  viz,  after 
such  wills  shall  have  been  transmitted,  inspected,  and  lodged  in 
the  office  of  the  treasiu^r  *of  the  navy,  as  directed  by  the  •  r  ^35  -i 
afore-mentloned  act  of  the  twenty-sixth  year  of  the  reign  of  his 
present  Majesty,  the  inspector  of  seamen's  wills  and  powers  of 
attorney  shaU  issue,  or  cause  to  be  issued,  a  check  in  lieu 
thereof^  with  directions  to  return  the  same  upon  the  testator's 
death,  and  to  which  check  there  shall  be  subjoined  a  blank  cer- 
tificate, to  be  signed  by  two  reputable  housekeepers  of  the  parish 
where  such  executor  is  resident  at  the  time  such  certificate  shall 
be  so  returned  to  the  pay-office  of  the  treasurer  of  the  navy,  certi- 
fying that  they  personally  know  and  believe  that  he  is  the  person 
described  as  executor  in  the  said  check  i  and  also  another  blank 
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(Mrdficate*  to  be  ugned  by  the  minister  of  the  aaid  parishf  uid 
two  of  the  churchwardens,  or  two  elders  of  the  SHine,  as  the  case 
may  be^  cerdfying  that  such  two  persons  who  certified  as  above- 
meotioDed)  are  resident  within  the  parish,  and  of  good  repute ; 
and  such  check  and  certificates  shall  be  in  the  form  and  word* 
*  following,  or  to  the  like  effect : 

No.  CHECK. 

Navy  Pay-OflBce- 
IT  being  directed  by  acts  of  parliament,  26  Geo.  3,  chap.  6J, 
and  32  Geo.  3,  chap.  34,  That  wills  granted  by  petty  officers  and 
8(eamen»  non-commissioned  officers  of  marineS)  and  marines  be* 
kmg^i^  to  his  Majesty's  navy,  shall  be  lodged  in  this  office,  km 
purposes  therein  specified  ;  and  that  a  check  shall  be  issued  for 
every  such  will,  mentioning  the  particular  heads  thereof  which 
by  virtue  of  the  said  act,  shall  stand  in  place  of  the  same  ; 

This  is,  therefore,  issued  to  show  the  receipt  at  this  office 
of  a  will,  dated  at  upon  the  day  of 

granted  by  A.  B.  now  of  formerly  of  his  Majesty's 

ship  in  favour  of  C.  D.  and  appointing  £.  F. 

ezecut  lor  fir]  and  which  is  attested  by  G.  H.  and  I.  K.  The 
above  C.  F.  upon  the  testator's  death  is  entitied,  upon  production 
of  this  check,  to  demand  of  tliis  office,  the  wages,  pay,  or  any 
other  allowances  due  to  the  deceased  ;  and  that  the  above-men- 
tioned will  be  directed  and  sent  to  a  proctor  in  Doctors  Commons, 
to  obtain  a  probate  thereof,  which  is  also  to  be  lodged  in  this 
office. 
•[  487  ]  'WE  hereby  certify,  that  we  personally  know  the  above  de- 
scribed £.  F.  the  present  holder  of  this  check  ;  and  that  he  is  an 
inhabitant  of  tkb  pariah. 

L.  M. 
14.  O. 
Both^  inhabitants  of  the  parish  of  in 

the  county  of 
WE   hereby  certify,  That  the  above  L.  M.  and  N.  O.  are 
known  to  us,  are  house-keepers,  and  persons  of  good  repute. 

Witness  our  hands* 

At  y  p.  Q    Minister, 

this  day  V  R.  ^.  5  Churchwardens  > 

of  j  T.U.i     or  Elders.      J 
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tf  the  testator  dies  after  he  leaves  the  naval  service,  a  certifi* 
<)ate  of  his  burial,  or  some  other  autheDtic  proof  of  his  death) 
must  likewise  be  sent  to  this  office. 

If  the  execut  [or  rix'\  knows  any  proctor  in  Doctors  Commons^ 
l^she  or  he'\  is  desired  to  mention  his  name,  that  he  may  be  em* 
ployed  in  obtaining  the  probate. 

The  above  certificates  are  to  be  filled  up  upon  the  testatbr^s 
death,  and  the  check  to  be  sent  by  the  General  Post,  under  cover, 
directed  to  the  treasurer,  or  to  the  paymaster  of  his  Majesty's 
navy,  London. 

And  the  said  check  having  been  with  the  certificates  diily  filled 
up,  returned  to  the  treasurer  of  the  navy,  or  to  the  paymaster  of 
the  navy,  in  the  event  of  the  testator's  death,  and  the  said  original 
will  having  been  passed  and  stamped  in  the  manner  specified  and 
directed  by   the  aforesaid  act,  passed  in  the  36th  year  of  the 
reign  of  his  present  Majesty,  the  inspector  of  seamen's  wills,  or 
the  persons  authorised  to  act  for  him,  shall  note  thereon  the 
amount  of  the  wages  due  to  the  said  deceased,  and  shall  forward 
the  said  will  to  such  proctor  or  proctors  in  Doctors  Commona 
as  aforesaid,  together  with  a  letter  addressed  to  the  minister  and 
churchwardens,  or  elders,  as  the  case  may  be,  of  the  parish  with^ 
in  which  the  said  executor  or  executors,  applying  for  such  pro- 
bate *of  will,  shall  then  reside ;  and  the  treasurer  or  the  pay-    ^  [  4t8  ] 
master  of  his  Majesty's  navy,  or  the  said  inspector,  or  either  of 
them,  shall  frank  the  said  letter,  to  as  to  carry  the  same,  and  the 
previous  commission  or  inquisition  to  be  inclosed  therein,  free  of 
charge  for  postage ;  and  which  letter,  so  to  be  addressed  to  the 
minister  and  churchwardens,  or  elders,  as  the  case  may  be,  shall 
be  in  the  words,  figures^  and  form  following,  or  to  the  like  effect  3 

No.  Navy  Pay-office,  180 

Rev.  Sir, 

HAVING  recdved  a  check,  formerly  issued  by  this  office,  to 
which  there  are  certificates  annexed,  attested  by  you  and  two 
IChurchfvardens  or  Elders]  of  your  parish,  certifying  that  C.  D. 
also  of  your  parish,  is  the  person  described  in  the  said  check  to 
be  the  execut  [or  rtr]  to  A.  B.  late  a  {Seofnan  or  Alarinel  be- 
longing to  his  Majesty's  navy,  and  requesting  that  a  probate  of 
the  will  of  the  said  A.  B.  may  be  granted  ; 

I  am  directed  by  act  of  parliament  of  the  32  Geo.  3,  c.  34,  to 
ibrward  you  the  inclos^  {Ommdsdon  ot  EcguUitUri]  and  cc^y  o^ 

-9  a 
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the  ynllj  for  the  purpose  of  swearing  the  person  so  named  exe- 
cut  [or  fir]  accordingly. 

I  ani} 

Rev.  Sir, 

Your  most  obedient  servant) 

I.  P.  Inspector. 
i^  S,  When- the  [GmtmUsidn  or  Reqtdaithn]  is  executed,  yoi» 
viU  please  to  return  it»  together  with  the  copy  of  the  will,  ad* 
dressed 

To  the  Treasurer,  or 
To  the  Piay master  of  his  Majesty's  navy,  London, 
And  specSy  and  describe  the  Receiver-General  of  the  land-tax^ 
collectxyr  of  the  customs,  collector  of  the  excise,  or  clerk  of  the 
check,  whose  abode  is  nearest  to  the  execut  \or  rix]  who  will  bfr 
directed  to  pay  [fdm  or  her]  the  wages  due  to  the  deceased. 
To  A.  B. 
MiftUter^  qf  the  Parish  of 
^  [  489  ]        *  And  the  said  proctor  having  received  the  said  will,  and  the  said 
letter  so  written  by  the  inspector,  shall  immediately  sue  out  the 
previous  commission  or  requiation,  or  take  such  other  propev 
and  legal  steps  as  twy  be  necessary  towards  enabling  the  said 
executor  or  executors,  so  applying  for  probate  of  the  said  will^ 
to  obtain  the  same,  and  shall  inclose  such  previous  commisuov 
or  requiution,  or  other  legal  and  necessary  mstrument,  with  in* 
structions  for  executing  the  same,  as  also  a  copy  of  the  said  willr 
in  the  letter  so  to  be  addt^ssed  to  the  minbter,  churchwardens, 
or  elders,  and  shall  forward  such  letter  and  inclosures  as  afore* 
said,  by  the  General  Post,  agreeable  to  the  address  put  thereof 
by  the  treasurer  of  the  navy,  by  the  paymaster  of  the  navyt 
or  by  the  inspector  of  seamen's  wills^ 

XIX.  That  the  minister  and  the  churchwardens,  or  elders,  aS' 
the  case  may  be»  shall,  immediaiely  upon  receipt  of  such  letter  as^ 
aforesaid,  with  the  previous  commission  or  requisition,  or  other 
instruments  inclosed  therein,  taRe  such  steps  as  to  them  may 
seem  proper  or  necessary  for  procurmg  the  execution  of  such 
previous  commission  or  requisition,  or  other  instruments  directed 
by  the  proctor  to  be  executed,  and  the  same  bdng  so  executed, 
be  or  they  shall  transmit  the  same  to  the  treasurer,  or  to  the  pay* 
master  of  his  Majesty's  navy,  London ;  and  if  the  person  apply- 
ing  for  such  probate  of  will  shall  be  and  reude  ata  distance  froia» 
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the  place  where  the  wages,  prize-money,  or  other  dfowancesof 
money  due  to  the  deceased,  are  payable,  he^n*  they  shall  specify 
and  describe  the  receiver-general  of  the  land-tax,  collector  of  the 
customs,  coUector  of  the  excise,  or  clerk  of  the  check,  who  may 
i>e  most  convenient  or  nearest  to  the  person  applying  for  such 
probate ;  and  the  said  treasurer  or  paymaster  of  hia.  Majesty^'s 
navy  shall,  immediately  upon  receipt  thereof,  send  the  said  pre- 
^us  commission  or  requisition,  or  other  legal  instruments,  ex- 
ecuted by  the  person  applying  for  the  probate  as  aforesaid,  to  the 
Aforesaid  proctor  in  Doctors  Commons,  who,in  pursuance  thereol^ 
•shall  forthwith  sue  out  and  procure  such  probate. 

XX.  That  when  any  person  or  pei*sons  alleging  him,  her, 
or  themselves  to  be  creditor  or  creditors  of  any  petty-ofiicer,  sea- 
man, non-commissioned  officer  of  marines,  or  marine,  dying  in* 
testate,  or  leaving  a  will,  of  which  the  executor  or  ^executors  •[  49Q  n 
shall  renounce  the  execution,  or  shall  re^e  to  act  thereupon, 
'thall  in  that  character  be  desirous  of  procuring  letters  -of  admi- 
nistration, or  letters  of  administratton  with  will  annexed,  in  order 
to  receive  any  wages,  pay,  prize-money,  or  other  allowances  of 
money  of  any  kind,  due  <o  such  petty-officers  or  seamen,  non- 
commissioned officers  of  marines,  or  marines,  in  respect  of  ser- 
vices in  his  Majesty's  navy,  the  same  shall  not  be  paid  unto  any 
much  crecfitor  or  creditors  as  aforesaid,  but  upon  letters  of  admi* 
nistration,  or  letters  of  administration  with  will  annexed,  to  be 
obtained  in  the  following  manner,  viz.  such  creditor  or  creditors 
shall  apply  by  letter  or  note  to  the  inspector  of  seamen's  wills, 
stating  the  nature  and  amount  of  his  demand,  and  if  the  person 
upon  whose  account  the  wages,  pay,  prize-money,  or  other  air 
lowances  are  due,  shall  have  died  after  he  left  the  naval  service, 
such  creditor  shall  also  exhibit  a  satisfactory  proof  of  such  death, 
and  if  he  knows  any  proctor  in  Doctors  Commons,  whom  he 
may  vrish  to  employ,  he  shall  mention  his  name  to  the  said  iiv 
spector,  who  shall  further  require  a  certificate,  signed  by  two  re- 
putable house-keepers  of  the  parish  where  such  creditor  is  resi* 
dent,  certifying  that  they  personally  know  him,  and  believe  that 
he  is  the  person  whom  he  describes  himself  to  be,  and  also  ano* 
ther  certificate  from  the  minister  of  the  said  parish,  and  two  of 
the  churchwardens,  or  two  of  the  elders  of  the  same,  as  the  case 
nay  be,  certifying  that  such  two  persons  who  ugned  and  certifi- 
pi  as  above-mentioned,  are  resident  within  the  parish,  and  ot 
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good  repute  ;  and  upon  receiving  such  certificates^  together  with 
$1  stated  account  in  writing  to  such  creditor's  demand)  he  shall 
sign  his  name  to  such  account  exhibited  by  such  creditor,  and 
shall  also  put  a  stamp  thereon,  in  token  of  his  approbation  there- 
of ;  and  every  such  account,  and  the  vouchers  exhibited  by  such 
creditor,  shall  be  kept  by  the  said  inspector  as  vouchers  of  the 
accounts  of  the  treasurer  of  the  navy,  and  such  inspector  shall 
immediately  make,  or  cause  to  be  made  out  a  certificate,  stating 
the  nature  and  amount  of  such  creditor's  demand  upon  the  estate 
of  such  petty-officer,  seaman,  non-commissioned  officer  of  man 
lines,  or  marine,  as  aforesaid,  deceased,  and  shall  sign  and  stamp, 
fOid  forward  the  same  to  the  proctor  or  proctors  in  Doctors  Com- 
mons as  shall  have  been  named  by  such  creditor,  and  he  shall  al- 
so inclose  and  sen^  therewith  a  letter  addressed  to  the  minister 
and  churchwardens,  or  elders,  as  the  case  may  be,  of  the  parish 
within  which  the  person  applying  as  creditor  ibr  such  letters  of 
administration  then  resides,  and  the  treasurer  or  paymaster  of 
*  C  4^  t  ]     *his  Majesty's  navy,  or  the  said  inspector,  or  either  of  them, 
shall  frank  the  said  letter  so  as  to  carry  the  same,  and  the  pre- 
vious commission  or  requisition,  or  other  necessary  instruments 
to  be  inclosed  therein,  free  of  the  charge,  for  postage,  and  wluch 
letter,  so  to  be  addressed  to  the  minister,  and  to  the  churchwar* 
dens,  or  elders,  as  the  case  may  be,  shall  be  in  the  following, 
woixis,  figure?,  and  foim,  or  to  the  like  effect ; 
No.  Jiavy  Pay-Office,  180 

Rev.  Sir, 

Having  received  certificates,  attested  by  you  and  tw# 
[^Churchwardens  or  Elders]  of  your  parish,  from  C.  D.  stating 
fhat  he  is  resident  therein,  and  desiring  to  administer  to  the  ef- 
fects of  A.  h,  late  of  his  Majesty's  navy,  as  his  creditor ; 

I  am  directed,  by  act.  of  jiarliament  of  the  thirty-second  of 
Qeorge  the  Third,  ch.  34,  to  forward  you  the  inclosed  [Com-^ 
Tfiission  or  ReguUuion]  for  the  purpose  of  swearing  him  accord^ 

Jamj 
Rev.  Sir, 

Your  most  obedient  Servant, 

LP.  Inspector. 
'  p.  S,  When  the  ICommission  or  RequisUion]  is  executed,  yoq 
-^rlU  pl^s^  to  return  it,  addressee^ 
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To  the  Treasurer,  or 
To  the  Paymaster  of  his  Majesty's  navy, 

London. 
And  specify  and  describe  the  receiver-general  of  the  land-tax, 
collector  of  the  customs,  collector  of  the  excise,  or  clerk  of  the 
check,  whose  abode  is  nearest  to  the  above  creditor,  who  will 
be  directed  to  pay  that  part  of  the  wages  due  to  the  deceased 
which  l9he  or  he'\  appears  by  law  entitled  to  receive. 
To  A.  B. 

Mu  lister  of  the  Parish. 
*And  the  proctor  or  proctors  to  whom  the  aforesaid  certificate  *  [  493  } 
shall  be  addressed  and  sent,  and  which  shall  likewise  inclose  the 
letter  to  the  minister,  churchwardens,  or  elders  as  aforesaid, 
shall,  immediately  upon  receipt  of  the  same,  sue  out  the  previous 
commissicNi  or  requisition,  or  take  such  other  proper  and  legal 
steps  as  maybe  necessary  towards  enabling  the  person  so  applying 
as  Creditor  for  letters  of  administration  to  such  deceased,  to  obtain 
the  same,  and  shall  inclose  such  previous  commission  or  requi-^ 
sition,  or  other  legal  and  necessary  instruments,  with  instruc- 
tions for  executing  the  same,  together  with  a  copy  of  the  will  in 
cases  of  administration  with  the  will  annexed,  in  the  letter  so  to 
be  addressed  to  the  minister,  churchwardens,  or  elders,  and  shall 
'^forward  such  letter  and  inclosures,  as  aforesaid,  by  the  General 
Post,  agreeable  to  the  address  put  thereon  by  the  treasurer  of  the 
navy,  paymaster  of  the  navy,  or  the  inspector  of  seamen's  wills; 
and  if  it  shall  be  necessary  to  cite  the  next  of  kin,  notice  of  such 
citation  shall  be  previously  given  to  the  said  inspector,  who  shall 
point  out  one  or  more  public  papers,  in  which  such  citation  shall 
be  inserted. 

XXI.  That  the  minister  and  churchwardens,  or  elders,  as  the 
case  may  be,  shall,  immediately  upon  the  receipt  of  such  letter, 
as  aforesaid,  with  the  previous  commission  or  requisition,  or 
other  instruments,  inclo^  therein,  take  such  steps  as  to  thepi 
may  seem  proper  or  necessary  for  procuring  the  execution  of 
such  previous  commission  or  requisition,  or  other  instrument,  di- 
rected by  the  proctor  to  be  executed,  and,  being  so  executed,  he 
or  they  shall  transmit  the  same  to  the  treasurer,  or  to  the  pay- 
master of  his  Majesty's  navy,  London ;  and  if  the  person  ap- 
plying for  such  administration  shall  be  and  reside  at  a  distance 
from  th^  place  whef«  the  wiigea^  prize-money,  or  other  allow* 
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ance  of  moDey  due  to  the  deceaaedf  are  payable^  he  or  they  shall 
specify  and  describe  the  receiver-goieral  of  the  land-tax^  collec- 
tor of  the  customs,  collector  of  the  excise,  or  clerk  of  the  check, 
who  may  be  most  conveoient  or  nearest  to  such  person  claiming 
such  administration  ;  and  the  said  treasurer  or  paymaster  of  hU 
Majesty's  navy  shall,  immediately  upon  receipt  thereof^  send  the 
said  previous  commission  or  requisition,  or  other  legal  instra« 
ments,  executed  by  the  person  applying  for  the  administration  as 
aforesaid,  to  the  aforesaid  proctor  or  proctors  in  Doctors  Com-* 
moos,  who,  in  pursuance  thereof,  shall  forthwith  sue  out  and 
procure  letters  of  administration  in  fitvour  of  the  person  so  ap- 
#  r  ^Q3 1  plying  as  creditor  for  the  same,  in  *the  form  and  manner  above* 
mentioned,  to  the  estate  and  effects  of  the  person  who  has  died 
as  aforesaid,  but  which  letters  of  administration  may  and  shall 
only  entitle  such  administrator,  as  creditor,  to  recdve  such  part 
of  the  estate  of  such  petty-officer,  seaman,  non-commissioned 
officer  of  marines,  or  marine,  as  shall  satisfy  the  amount  of  the 
claim  or  demand  made  by  him  as  aforesaid,  together  with  expen- 
ses incurred  in  establishing  his  right  as  aforesaid,  to  receive  the 
same,  and  the  balance  of  such  intestate's  estate,  (if  any)  after  sa- 
tisfying the  demand  of  such  creditor,  and  expenses  incurred, 
shall  remain  in  the  hands  of  the  treasurer  of  the  navy,  subject  to 
the  claim  and  demand  of  any  other  creditor,  next  of  kin,  or  ex- 
ecutor, to  take  and  receive  the  same,  when  legally  authorised  so 
to  do. 

XXIL  That  as  soon  as  any  letters  of  administration,  or  pro- 
bates of  wills,  or  letters  of  administraticm  with  will  amiexed, 
have  been  obtained,  and  passed  the  seal  of  the  proper  court,  in 
the  manner  herein-before  directed  in  the  different  events  herein- 
before sped&ed,  the  proctor  or  proctors  who  have  sued  out  the 
same,  shall  immediately  send  such  letters  of  administration,  or 
probates  of  wills,  or  letters  of  administration  with  wiU  annexed, 
addressed  to  the  treasurer,^  or  to  the  paymaster  of  hb  Majesty's 
navy,  together  with  an  account  of  his  or  their  charges  and  ex- 
penses in  obtaining  tlie  same,  which  said  charges  and  expenses 
shaU  not  exceed  the  sum  or  sums  herein-«fter  allowed  to  be 
charged  in  the  different  events  herein-afier  specified  ;  and  the 
said  treasurer  or  paymaster  of  his  Majesty's  navy,  upon  receiv- 
ing such  letters  of  administration,  or  probates  of  wills,  or  letters 
of  administration  with  will  annexe4»  shall  direct  the  inspector  of 
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seamen's  wifls,  or  the  person  authorised  to  act  for  him^  to  issae» 
or  cause  to  be  issued*  a  cheeky  contuning  the  heads  of  such  let- 
ters of  adminiatratkin,  or  probate  of  will,  or  letters  of  admi- 
nistration with  will  annexed,  as  the  case  may  be  ;  and  the  said 
inspector,  or  the  person  authorised  to  act  for  him,  shall  note 
thereon  the  amount  of  the  said  proctor  or  proctors*  charges  and 
expenses,  provided  the  same  shall  be  at  and  after  the  rates  here- 
in-after allowed  to  be  charged,  and  likewise  specify  and  describe 
upon  the  said  check,  the  revenue  officer  or  clerk  of  the' check,  re- 
siding as  aforesaid  nearest  to  the  administrator  or  executor  so  to 
be  named  in  such  check,  if  such  communication  shall  have  been 
made  to  him ;  and  in  cases  of  letters  of  administration,  or  letters 
of  administration  with  will  annexed,  granted  to  creditors,  he 
shall  also  note  upon  *such  check  the  amount  due  to  such  ere-  *  f  ^^^  3 
ditors,  and  which  check  of  letters  of  administradon,  or  letters 
of  administration  with  will  annexed,  so  prepared,  shall  be  deliv- 
ered over  by  him  to  the  said  administrator,  and  which  check  of 
probate  of  will  shall  be  delivered  over  by  him  to  the  said  execu- 
tor, together  with  the  copy  of  the  will  which  had  been  transmit- 
ted to  him  by  the  proctor  or  proctors  in  Doctors  Commons,  the 
said  copy  being  first  stamped  by  the  inspector,  if  the  said  admi* 
nistrator,  or  the  sud  administrator  with  will  annexed,  or  the  said 
executor,  as  the  case  may  be,  shall  be  present  or  demand  the 
same  in  person ;  but  if  he  shall  not  be  present,  but  be  and  reude 
at  a  distance,  then  and  in  that  case  the  said  inspector  shall  deliver 
such  check,  and  such  copy  of  will,  to  the  deputy-paymaster,  and 
which  shall  be  in  the  following  form,  or  to  the  Uke  effect : 
No.  CHECK. 

Navy  Pay-Office,  Day  of 

IT  being  direjcted  by  acts  of  parliament,  twenty-sixth  George 
the  Third,  chap.  63,  and  thirty-second  George  the  Third,  chap. 
34,  that  letters  of  administration,  and  probates  of  wills,  granted 
to  the  representatives  of  petty-officers  and  seamen,  non-commis- 
sioned officers  of  marines,  and  marines,  belcHiging  to  his  Majes- 
ty's navy,  shall  be  lodged  in  this  office,  as  vouchers  to  the  treasu- 
rer for  payments  made  thereon,  and  that  a  check  shall  be  issued 
fbr  every  such  administration  and  probate  of  will,  and  admini- 
stration with  will  annexed,  specifying  the  particular  heads  there* 
of,  which  by  virtue  of  the  said  act  shall  stand  in  place  of  the 
same: 
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This  is  therefore  issued  to  show  receipt  at  this  office  of 

\^Letter8  of  ytdndrdstratkn^ 
Probate  of  Willy  Letters  of  AdrntnUtradon  vnth  Will  anneared] 
granted  to  C.  O.  of  in  the  county  of 

as  [AdminUtrat      ,  ExtctU      ,  Admirdetrat      vdth  Will  axmex^ 
ed\  of  A.  B.  late  of  his  Majesty's  ship  dated 

Day  of 
No. 

Remittance  bill  to  be  addressed  to 
at 
•  [  495  ]         *Thc   aforesaid  LetterM  of  Adndnistration^  Probate  of  Willy 
,L€tter9  of  AdminUtration  with    Will  annexed]    were   sued  out 
by  proctor  in  Doctors 

Commons)  whose  charges  amount  to 

I.  P.  Inspector. 
To  the  Deputy  Paymaster  of  the  Navy. 

XXIII.  Provided  that  where  any  sum  not  exceeding  the  sum 
often  pounds  shall  be  due  for  the  services  as  aforesaid  of  any  petty 
officer  or  seaman}  non-commissioned  officer  of  marines,  or  ma-^ 
rioe,  deceased,  in  order  that  the  widow,  next  of  kin,  creditor,  or 
person  named  as  executor  in  any  will  or  testament  of  such  petty 
officer  or  seaman,  non-comnussioned  officer  of  marines,  or  ma- 
rine, may  not  be  put  to  great  expense,  it  shall  and  may  be  law* 
ful  for  the  inspector  of  seamen's  wills,  after  having  taken  the 
previous  steps  to  ascertain  the  justness  of  their  respective  claims 
to  probate  or  administration,  or  administration  with  will  annexed, 
(in  like  manner  as  he  has  herein-before  directed  to  take  in  cases 
of  granting  certificates  to  Doctors  Commons  for  letters  of  ad-* 
ministration,  or  letters  of  administration  with  will  annexed,  or  for 
probates  of  wills)  to  issue  or  cause  to  be  issued  a  certificate  in 
the  following  form,  or  to  the  like  effect : 

Act  of  Parliament,  thirty-second  Geo.  3,  c.  34^ 
No. 

CERTIFICATE. 

Navy  Pay-Office,  day  of 

HAVING  duly  examined  a  claim  presented  to  me  as  in- 
spector of  seamen's  wills,  &c.  by  A.  B.  of 
ip  the  county  of  stating  that  [he  or  M]  is  the 

of  C.  D.  originally  of  and 
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lately  a  ^Seaman  or  Marine]  belonging  to  hb  Majesty's  ship 

and  who  died  at  on  the 

I  therefore  hereby  certify*   that  I  betieve  the  contents  as 
therein  stated  to  be  true*  and  also  that  the  said  A.  B.  b  entitled 
to  receive  whatever  wages,  pri^-money,  and  other  allowances 
of  money  may  be  due  to  the  said  deceased,  provided  *the  amount    *  [  496] 
thereof  does  not  exceed  the  sum  of  ten  pounds. 

Remittance  bill  to  be  addressed  to 

at 

I.  P;  Inspector. 

To  the  deputy  paymaster  of  the  navy,  who  shall  take  care  to 
note  horeon  all  sums  which  he  shall  pay,  or  cause  to  be  paid,  up^ 
on  the  authority  of  the  same. 

And  which  certificate,  so  prepared,  shall  be  delivered  over 
by  him  to  the  said  widow,  next  of  kin,  creditor,  or  pt^rsoD 
named  as  executor,  if  he  or  they  shall  be  present,  but  if  he 
or  they  shall  not  be  present,  but  be  and  reside  at  a  distance, 
then  and  in  that  case  the  said  inspector  shall  specify  and  de« 
scribe  upon  the  said  certificate  the  revenue  officer  rending  as 
aforesaid  nearest  to  such  widow,  next  of  kin,  creditor,  or  person 
named  as  executor,  and  shall  deliver  such  certificate  to  the  de** 
puty-paymaster. 

XXXI.  That,  from  and  after  the  said  first  day  of  August, 
one  thousand  seven  hundred  and  ninety-two,  no  Ecclesiastical 
Court,  proctor  or  pitKtors  in  such  courts,  nor  any  person  or 
persons,  whatsoever,  under  any  pretence,  shall  take  and  re- 
eeive  any  more  than  the  sum  of  fifteen  shillings  and  two-pence,  ' 
for  the  seal,  parchment,  writing,  and  suing  forth  the  probate  of 
any  will,  granted  to  the  executors  of  any  warrant  or  any  petty 
officer,  seaman,  non-commissioned  officer  of  marines,  or  marine, 
for  the  purpose  of  receiving  wages  or  pay,  or  allowances  of  mo- 
ney of  any  kind,  which  shall  remain  due  to  such  warrant  or  pet* 
ty  officer  or  seaman,  non-commissioned  officer  of  marines,  or 
marine,  ait  the  time  of  hb  or  their  death,  for  his  or  their  ser« 
vices  in  hb  Majestsr's  navy,  and  for  the  pains,  trouble,  and  ex" 
pense,  attending  the  suing  forth  such  probate,  nor  more  than 
the  sum  of  one  pound  four  shillings  and  two-pence  for  letters  of 
administration,  granted  to  the  next  of  kin  of  any  warrant  or 
petty  officer,  seaman,  noncommissioned  officer  of  marines,  or 
marioey  unless  the  goods  and  chatteb  of  such  warrant  or  petty 

an 
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officer,  seaman,  non-cominissioned  officer  of  marines,  or  maiiocf 
do  amount  to  the  value  of  twenty  pounds,  nor  more  than  the 
sum  of  one  pound  eight  shillings  and  eight-pence  for  any  such 
*  [  497  ]  probate  granted  to  the  executors  of  any  warrant  or  pettjr  ^officer^ 
seaman,  non-commissioned  officer  of  marines,  or  marine ;  nor 
more  than  the  sum  of  one  pound  seventeen  shillings  and  (ight- 
pence  for  any  such  letters  of  administration,  granted  to  the  next 
of  kin  of  any  warrant  or  petty  officer,  seaman,  non-commisaon- 
ed  officer  of  marines,  or  marine,  unless  the  goods  and  chattels 
of  such  warrant  or  petty  officer,  seaman,  non-commisuoned  of- 
ficer of  nAarines,  iM*  marine,  do  amount  to  the  value  of  fbny 
pounds }  nor  more  than  the  sum  of  one  pound  eleven  shillings 
and  two-pence,  for  any  such  probate  granted  to  the  executors  oS 
any  warrant  or  petty  officer,  seaman,  non-commissioned  officer 
of  marines,  or  marine ;  nor  more  than  the  sum  of  two  pounds 
eight  shillings  and  six-pence^  for  any  such  letters  of  admims- 
tration  granted  to  the  next  of  khi  of  any  warrant  or  petty  officer^ 
seaman,  non-commissioned  officer  of  marines,  or  marine,  unless 
the  goods  and  chattels  of  such*  warrant  or  petty  officer,  seaman^ 
non-commisuoned  officer  of  marines,  or  marine,  do  amount  to 
the  value  of  sixty  pounds ;  nor  more  than  the  ^um  of  one  pound 
thirteen  shillings  and  eight-pence  for  any  such  probate  granted 
to  the  executors  of  any  warrant  or  petty  officer,  seaman,  non* 
commissioned  officer  of  marines,,  or  marine  ;  nor  more  than  the 
sum  of  two  pounds  eleven  shillings  for  any  such  letters  of  ad-^ 
ministriition  granted  to  the  next  of  kin  of  any  warrant  or  petty 
officer,  seaman,  non-commissioned  officer  of  marines,  or  ma-' 
rine,  unless  the  goods  and  chattels  of  such  warrant  or  petty  officer^ 
seaman,  non-commissioned  officer  of  marines,  or  marine,  do 
amount  to  the  sum  of  one  hundred  pounds ;  and  in  all  cases  where 
k  shall  be  necessary  to  issue  commissions  or  requisitions  to 
swear  the  executors  or  administrators  of  such  warrant  or  petty 
officer,  seaman,  non-commissioned  officer  of  marines,  or  marinef 
no  Ecclesiastical  Court,  proctor  or  proctors  in  such  court,  nor 
any  person  or  persons  whatsoever,  under  any  pretence,  shall 
take  or  receive  more  than  the  sum  of  fifteen  shillings  for  the 
seal,  parchment,  writing,  and  suing  forth  of  any  such  commis- 
sion or  requisition,  and  for  the  pains,  trouble,  and  expense  at- 
tending the  same,  unless  the  goods  and  chattels  of  such  warrani 
or  petty  officer^  seaman^  non-conmiiBsioned  officer  of  marines^ 
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or  marine,  do  amouDt  to  the  value  of  twenty  pounds :  nor  more 
than  the  sum  of  one  pound  three  shilUngs,  unless  the  goods  and 
chattels  of  such  warrant  or  petty  officer,  seaman,  non-commis- 
sioned officer  of  marines,  or  marine,  do  amount  to  the  value  of 
one  hundred  pounds. 

,  •XXXII.  Provided  always.  That  no  Ecclesiastical  Court,  •  [  4»B  ] 
proctor  or  proctors  in  such  court,  nor  any  person  or  persons 
whatsoever,  under  any  pretence,  shall  take  and  receive  any 
more  than  the  sum  of  six  shillings  for  the  seal,  parchment, 
writing,  and  suing  forth  the  probate  of  any  will  granted  to  the 
executors  of  any  warrant  or  petty  officer,  seaman,  non»com-. 
missioned  officer  of  marines,  or  marine,  such  executors  being 
the  widow,  cliildren,  father^feother,  brother,  or  sister,  of  any 
such  warrant  or  petty,offic*r,  seaman,  nourcommissioned  officer 
of  marines,  or  maiine,  for  the  purpose  of  receiving  wages  or 
pay,  or  allowances  of  money  of  any  kind,  which  shall  remain 
due  to  such  warrant  or  petty  officer  or  seaman,  non*commission* 
ed  officer  of  marines,  or  marine,  at  the  time  of ,  his  or  their 
death,  for  his  or  their  services  in  his  Majesty's  navy,  and  for  . 
the  pains,  trouble,  and  expense  attending  the  suing  forth  such  pro* 
bate ;  nor  more  than  the  sum  of  fourteen  shillings  for  the  letters  of 
administration  granted  to  the  widow,  children^  father,  mother, 
brother,  or  sister,  of  any  such  warrant  or  petty  officer,  seaman> 
non-commissioned  officer  of  marines,  or  marine,  unless  the  goods 
and  chattels  of  such  warrant  or  petty  officer  of  marines,  or  ma- 
rine, do  amount  to  the  value  of  twenty  pounds  ;  nor  more  than 
the  sum  of  nineteen  shillings  and  six-pence  for  any  such  probate 
granted  to  the  executors  of  any  warrant  or  petty  officer,  seaman» 
non-eommisuoned  officer  of  marines,  or  marine,  such  executor 
being  the  widow,  children,  father,  mother,  brother,  or  sister  as 
aforesaid  ;  nor  more  than  the  sum  of  one  pound  seven  shillings 
and  six-pence  for  any  such  letters  of  administration  granted  to 
the  widow,  children,  father,  mother,  brother,  or  sister  of  any 
such  warrant  or  petty  officer,  seaman,  non-commissioned  officer 
of  marines,  or  marine,  unless  the  goods  and  chattels  of  such 
warrant  or  petty  officer,  seaman,  non-commissioned  officer  of 
marines,  or  marine,  do  amount  to  the  value  of  forty  pounds ; 
Qor  more  than  the  sum  of  one  pound  three  shillings  for  any 
such  probate  granted  to  the  executors  of  any  warrant  or  petty 
q^cer,  seaman,  non-commissioned  officer  of  marines,  or  inarine, 
f uch  executors  being  the  widow>  cluldren^  fitther,  mother,  bn^ 
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ther,  or  sister  as  aforesaid  ;  nor  more  than  the  sumof  one  pound 
eleven  siuliings  for  any  such  letters  of  administration  granted  ta 
the  widow,  children,  father,  mother^  brother,  or  sister,  of  any 
such  warrant  or  petty  ofiii^er,  seaman,  non-commissioned  officer 
•#  r  ^99  1  of  marines,  or  marine,  unless  the  goods  and  chattels  *of  such 
warrant  or  petty  officer,  seaman,  non-<x>mmis^oned  officer  of 
marines,  or  marine,  do  amount  to  the  value  of  sixty  pounds ; 
nor  more  than  the  sum  of  one  pound  seven  shillings  and  six* 
pence,  for  any  such  probate  granted  to  the  executors  of  any 
warrant  or  petty  officer^  seaman,  non-commissioned  officer  of 
marines,  or  marine,  such  executors  being  the  widow,  chiktren, 
iather,  mother,  brother,  or  uster  as  aforessdd ;  nor  more  than 
the  sum  of  one  pound  fifteen  slflings  and  six-pence  for  any 
such  letters  of  administration  granted  to  the  widow,  children, 
father,  mother,  brother,  or  sister  of  any  such  warrant  or  petty 
officer,  seaman,  non-commissioned  officer  of  marines,  or  manne^ 
unless  the  goods  and  chattels  of  such  warrant  or  petty  officer, 
seaman,  non<K:ommissioned  officer  of  marines,  or  marine,  da 
amount  to  the  value  of  one  hundred  pounds ;  and  in  all  cases 

* 

where  it  shall  be  necessary  to  issue  commissions  or  requisitions 
to  swear  elcecutors  or  administrators,  being  the  widow,  children, 
father,  mother,  brother,  or  sister  of  such  warrant  or  petty  officer, 
seaman,  nonf^ommissioned  officer  of  marines,  or  marine,  no 
Ecclesiastical  Court,  proctor  or  proctors  In  such  court,  or  any 
-  person  or  persons  whatsoever,  under  any  pretence,  shall  take  or 
receive  more  than  the  sum  of  twelve  shillings  for  the  seal, 
parchment,  writing,  and  suing  forth  of  any  such  commission  or 
requisition,  and  for  the  pains,  trouble,  and  expense  attending 
the  same,  unless  the  goods  and  chattels  of  such  warrant  or  petty 
officer,  seamstn,  non-commissioned  officer  of  marines,  or  marine, 
do  amount  to  the  vahie  of  twenty  pounds  ;  nor  more  than  the 
sum  of  fifteen  shillings  and  sixopence,  unless  the  goods  and 
chattels  of  such  warrant  or  petty  officer,  seaman,  non-com- 
missioned  officer  of  marines,  or  marine,  do  amount  to  the  Value 
of  forty  pounds ;  nor  more  than  the  sum  of  sixteen  shillings  and 
dx-pence,  unless  the  goods  and  chattels  of  such  warrant  or  pet« 
ty  officer,  seaman,  non-commissioned  officer  of  marines,  or  ma^ 
rine,  do  amount  to  the  value  of  sixty  pounds ;  nor  more  than  the 
sum  of  eighteen-  shillings  and  six-pence,  unless  the  goods  and 
fAittteh  of  Bucb  wormut  or  petty  officer,  seaman^  non^opmmiv 
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aioned  otker  of  fnarineB>  or  marine^  do  amdimt  to  the  vahie  «f 
one  hundred  pounds. 

XXXIII.  And  be  it  hereby  further  enacted,  That,  from  and 
after  the  aaid  first  day  of  August,  one  thousand  seven  hundred 
and  ninety-two,  no  Ecclesiastical  Court,  nor  any  person  or  per- 
sons whatsoever,  save  as  herdn-before  mentioned,  ilnder  any 
pretence,  shall  take  and  receive  more  than  die  sum  of  five  *shiU  *  [  500  ] 
lings  for  the  seal,  parchment,  writing,  and  suing  forth  of  the 
probate  of  any*  will,  or  any  letters  of  administration,  granted  to 

the  widow,  children,  fiither,  mother,  brother,  or  uster  of  any 
such  warrant  or  petty  officer,  seaman,  non-commissioned  officer 
of  marines,  or  marine,  and  for  the  pains,  trouble,  and  expense 
attemfing  the  suing  forth  such  probate  or  letters  of  administra- 
tion, unless  the  goods  and  chattels  of  such  warrant  or  petty  of- 
ficer, seaman,  non-commissioned  ofikef  of  marines,  or  marine^ 
do  amount  to  the  vahie  of  one  hundred  pounds ;  and  in  all  cases 
where  it  shall  be  necessary  to  issue  commissions  er  requisitions 
to  swear  the  widow,  children,  father,  mother,  brother,  or  sister, 
being  executors  or  administrators  of  any  such  warruit  or  petty 
officer,  seaman,  non-commisaloned  officer  of  marines,  or  ma- 
rine, no  Eccle^astical  Court,  nor  any  person  or  persons  what- 
soever, save  as  herein*before  mentioned,  under  any  pretence, 
shall  take  or  receive  more  than  the  sum  of  five  shillings  for  the 
seal,  parchment,  writing,  and  suing  forth  of  any  such  com- 
mission or  requisition,  and  for  the  pains,  trouble,  and  expense 
attending  the  same,  unless  the  goods  and  chattels  of  any  such 
warrant  or  petty  officer,  seaman,  non-commissioned  officer  of 
marines,  or  marine,  do  amount  to  the  value  of  one  hundred 
pounds. 

XXXIV.  That,  in  all  cases  inliere  it  shall  be  necessary  to 
grant  letters  of  administration,  or  letters  of  administraticxi  with 
will  annexed,  to  any  creditor  or  creditors  of  such  petty  officer, 
seaman,  non-commissioned  officer  of  marines,  or  marine,  the 
proctor  or  proctors  suing  forth,  or  causing  the  same  to  be  sued 
forth,  shall  make  out  a  bill  of  costs,  which  he  or  they  may  have 
actually  paid  for  stamps,  or  fees  in  the  Ecclesiastical  Court,  or 
otherwise  or  elsewhere,  and  which  bill  of  expenses  shall  also 
contain  an  account  of  charges  for  his  or  their  pains  and  trouble 
in  every  thing  attencfing  or  relating  to  the  suing  out,  or  causing 
to  be  sued  out,  such  letters  of  administration,  or  letters  of  ad* 
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xninistration  with  will  annexed ;   which  bill  of  expenses  and 
charges  the  said  proctor  or  proctors  shall  lay  before  the  registers 
of  the  pren^dve  court  of  Canterbury}  or  certain  deputies  au- 
thorised to  act  for  them>  to  be  examined  and  taxed,  and  the 
said  reg^ters  and  deputy-registers  are  hereby  authorised  to  ex« 
amine  and  tax  the  same  ;  and  which  bill  of  costs  and  charges^  af- 
ter having  been  so  examined  and  taxed  by  tbe  said  registers  of 
the  prerogative  court  of  Canterbury,  or  by  their  deputies,  qr  bj 
*  [  501  ]     any  one  of  the  said  registers,  or  by  any  one  of  the  said  *depu-* 
ties,  they  shall  certify  the  same,  or  that  part  of  the  same  which 
remains  after  being  so  taxed,  to  be  fair  and  equitable  charges,  ac- 
cording to  the  usual  fees  allowed,  and  customary  charges  made 
by  proctors  in  Doctors  Commons,  ftnd  then  shall  return  the  said 
letters  of  administration,   or  letters  of  administration  with  will 
annexed,  and  the  said  bill  of  expenses  and  charges,  to  the  proc- 
tor or  proctors  who  shall  have  so  laid  the  same  before  them,  and 
which  bill  of  costs  and  charges  shall  be  allowed  io  contain  a  fee 
of  three  shillings  and  four-pence,  to  be  pidd  to  the  said  regbters> 
or  to  the  said  'deputy  registers,  who  shall  have  so  taxed  and  ex- 
amined the  same  ;  and  when  the  said  proctor  or  proctors  have 
finally  obtidned  such  letters  of  administration,  or  letters  of  ad- 
ministration vrith  will  annexed|  granted  to  the  creditors  of  such 
petty  officer  or  seaman,  non*commissioned  officer  of  marines,  or 
marine,  and  such   bill  of  expenses  and  charges,    certified  as 
herein-directed,  tic  or  they  shall  forward  such  letters  of  ad- 
ministradon,    and  letters  of  administration  with  will  annexed, 
and  certificates  of  expenses  and  charges,  to    the  treasurer» 
or  to  the  paymaster  of  hb  Majesty's  navy  ;  and  if  any  officer  or 
officers,  proctor  or  proctors,    or  any  other  persob  or  persons, 
shall  presume  to  take  any  more  than  the  several  sums  herein- 
before allowed  and  directed  to  be  taken,  in  the  different  events 
specified,  for  the  charges  of  probates,  letters  of  administration) 
commissions  and  requisitions,  in  the  manner  herein  particularly 
mentioned  and  expressed,  the  person  or  persons  so  offimding 
'  shall  fprfeit  to  the  party  aggrieved  the  sum  of  fifty  pounds,  to  be 
recovered  with  full  costs  of  suit,  by  action  of  debt,  bill,  plainti 
or  information,  in  any  of  his  Majesty's  Cqurts  of  Record  a^ 
Westminster,  or  elsewhere  ;  or  if  any  register  or  other  officer 
of  any  Ecclesiastical  Court  shall  knowingly  and  wilfully  be  aiding 
or  lissisting  in  procuring  probate  of  the  will  or  letters  of  a4% 
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ministration,  for  the  purpose  of  enabting  uny  person  or  persons 
to  receive  the  wageS)  pay,  prize-moiney,  allowance  of  money  of 
any  kind  due,  or  becoming  due  for  the  services  of  any  petty  of- 
ficer, seaman,  non-commisuoned  officer  of  marines,  or  marine 
on  board  any  ship  or  ships,  then  or  formerly  belonging  to  his 
Majesty  or  hb  predecessors,  or  heirs  and  successors,  otherwise 
than  in  the  manner  prescribed  by  this  act,  and  the  other  act 
herein-before  mentioned,  passed  in  the  twenty-sixth  year  of  the 
i^gn  of  his  present  Majesty,  every  such  proctor,  register,  or 
other  officer,  shall  for  ever  after  be  incapable  of  acting  as  proc- 
tor, register,  or  in  any  other  capacity,  in  any  Ecclesiastical 
Court  in  Great  Britain,  and  shall^  for  every  such  offence  ^forfeit  •  [  502  ] 
and  pay  the  sum  of  five  hundred  pounds,  to  be  sued  for,  recover- 
ed, and  levied  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  of  his  Majesty's  Courts  of  Record  at  Westminster,  and  one 
half  of  every  such  penalty  or  forfeiture  shall  be  and  belong  to 
his  Majesty,  his  heirs  and  successors,  and  one  half  to  him  or 
them  who  shall  discover,  inform,  or  sue  for  the  same. 

XXXV.  Provided  always,  and  be  it  further  enacted  by  the 
authority  aforesaid.  That  whenever  any  extraordinary  psdns, 
trouble,  or  expense  has  attended  the  suing  out  letters  of  ad- 
ministration, or  letters  of  administration  with  will  annexed,  to 
the  widows  or  next  of  kin,  or  probates  of  wills  ,to  the  executors 
of  any  such  petty  officers  or  seamen,  non-commissioned  officers 
of  marines,  or  marine,  the  proctor  or  proctors  who  have  sued ' 
out  the  same,  may,  in  consideration  thereof,  make  an  addition 
in  proportion  to  the  said  extraordinary  pains,  trouble,  and  ex- 
pense, to  his  or  their  bill  of  charges  and  expenses,  and  which 
appearing  reasonable,  the  inspector  shall  allow  and  pass  the 
same ;  but  if  the  same  shall  appear  unreasonable  or  exorbitant 
to  the  treasurer  or  paymaster  of  the  navy,  in  that  case  the  said 
bill  of  charges  and  expenses  shall  be  returned  to  Doctors  Com- 
mons, to  be  checked  and  taxed  as  aforesaid  by  the  registers,  or 
any  one  of  them,  or  by  the  deputy-registers,  or  any  one  of 
them,  who  are  hereby  directed  so  to  do  without  fee  or  reward, 
unless  the  said  charges  and  expenses  shall  have  arisen  in  conse- 
quence of  any  litigation'  or  suit  respecting  the  obtaining  or  suipg 
out  such  letters  of  administration,  letters  of  administration  with 
will  annexed,  or  probate  of  will,  in  which  cases  the  said  regis- 
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ters,  or  deputy  registers}  shall  be  permitted  to  charge  and  take 
the  aforesaid  fee  of  three  shillings  and  four*pence. 

By  the  33  Geo.  3,  c.  67,  the  provisions  of  these  two  acts  are 
extended  to  petty  officers  and  seamen,  non-commissioned  of* 
ficers  of  marines,  and  marines,  serving  or  who  may  have  serv- 
ed on  board  any  of  his  Majestjr's  ships^  and  who  are  resident 
in  Ireland. 


s 
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I.Of  the  admissibility  of  extrinsic  evidence^  to  protect 
against  the  consequences  of  accident  -  78 

3.  Where  loss  by  accident  can  be  proved,  the  contents  of 
an  instrument  may  be  shown  by  parol  evidence  85 

AccumulaHon  qf  JLegacicB. 
See  Legaq/f  1—3. 

MminutTXitori, 
Of  promises  by  admimatrators.    See  Executors  and  Ad- 
tninUtratorBj  4-»9. 

AdnduUd&ty  qf  Evidence. 
See  Evidence. 

Aduowecn. 

1 .  A  presentadon  to  an  advowson  is  within  the  fourth  clause 

of  the  fourth  section  of  the  statute  of  frauds  -  127 

2.  An  advowscm  cannot  Jbe  surrendered  without  a  deed  247 

Agent. 
1.  The  agent's  authority  to  contract  need  Qot  be  in  writing, 
under  the  fourth  and  seventeenth  sections,  1 13,  and  Ad- 
vertisement 

3.  But  he  must  be  authorised,  by  writing,  to  make  convey- 
ances, leases,  surrenders,  assignments,  under  the  first 
and  third  sections  .  •  *  iUd. 

Agreernent. 

1.  What  constitutes  a  written  agreement  as  to  the^^mt 
thereof,  according  to  the  statute  of  frauds  -  1Q5 

2.  To  be  landing,  it  should  import  the  consent  of  both 

parties  -  -  -  -  109 

3i 
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3.  A  mere  entry,  in  a  steward's  book,  of  contracts  with 

tenants,  is  not  evidence  of  an  agreement  for  a  lease,  be- 
tween lord  and  tenant  ...  ilud. 

4.  Whether  a  particular  of  sale  is  sufficient  as  an  agreement  ibid- 

5.  The  consideration,  as  an  integral  part  of  the  agreement 
must  be  expressed  in  writing    \  -  -  n& 

6.  Import  and  force  of  the  word  agre^ent  stated  117,  11&- 

7.  Consideration  of  the  doctrine  that,  if  it  is  part  of  the 

agreement  itself^  that  the  agreement  shall  be  put  into 
nrriting,  the  statute  cannot  be  pleaded  -  147 

8.  The  mere  non-execution  of  a  lease  or  axiveyance  is  no 
presumption  of  the  agreement's  having  been  waived         150( 

9«  If  one  agreement  in  writing  is  proposed,  and  another  is 
fraudulently  executed,  equity  will  relieve  -  ld6 

jFbr  other  matters  concerning  JgrccmentB^  see  Contiderationj 
I.  JSvidenecj  SI.  Fraudj  17.  Leaae^  1.  Lettersy  1— 3« 
Practice^  2—7,  11.     Signature^  2.     WiU^  33,  34. 

Alienation, 
I^  Of  the  progress  of  the  power  of  alienation  among  our 
ancestors  -  -  -  -  -  3  6d 

jtmbigidtieB. 

1.  Of  the  distinction  between  latent  and  patent  ambiguities        1*5 

2.  Instance  of  an  ai7i6f^/a« /a;^n«  -  -  16 

3.  What  ambiguity  is  created  by  a  devise  to  a  person's 

family  -  -  -  -  18,  and  in  note. 

4.  Of  the  distinguishing  characteristics  of  a  patent  and  a 
latent  ambiguity  -  -  -  -  19 

5.  Of  the  nuxed  case  of  latent  and  patent  ambiguities        20  a. 

6.  Of  the  incurable  latent  ambiguities        -  -  24  n.  25 

7.  Some  ambiguities  patent  are  not  incurable  *  26 

8.  Of  the  lights  reflected  on  particular  passages  by  the  con- 
text -  -  -  -  .  27 

9.  In  the  case  of  ambiguities,  the  court  will  sometimes  look 

out  of  the  instrument,  and  infer  the  intention  from  the 

atuation  of  the  person  or  property  -  28' 

Ffir  other  matters  concerning  Ambiguities^  see  Evidence^  3,  Ay 
8,  Manes  (mistakes  in  J 

Afiftointment  (power  of,) 
See  Willy  30,  32—i37. 
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AtteataHon, 

I.  Of  the  attestadon  of  Wills,  by  the  civil  law         437,  4^8  n. 
'3.  Of  the  evidence  of  attestation,  according  to  English 

laws  -  -  -  -  .  -  439 

'S.  In  courts  of  common -law,  mie  subscribing  witness  may 

prove  the -attestation  by  others  *  -  ibid 

4.  And  if  ail  the  witnesses  deny  their  hands,  stiA  ihede^ 

visee  may  go  into  circumstances  ts  ptove  the  execu^ 

tion  of  the  will  ....  ibid. 

9.  Whether  the  evidence  of  subsciibing  witnesses  can  be 

received  against  their  own  attestation  •*  440 

6.  Of  the  doctrine  laid  down  by  Lord  Mansfield,  ^  that  no 

man  shall  be  suffered  to  give  evidence  to  invalidate  his 
own  instrument**  ...  44S 

7.  Distinction  between  the  attestation  of  wills  and  ^keds, 

on  this  point  .  «  .  .  443 

^.  And  of  negotiablt  and  other  instruments  -  ibid. 

Seejurthcr  JViliy  13,  30,  5Q.     fVUnewee^  2,  3,  6. 

jfttomment* 

1.  Of  the  ancient  contrivance  of  tranrfernng  lands  by  at- 

tornment -  -         .   -  -  267 

2.  This  ceremony  rendered  unnecessary  by  the  statute  4 

Ann.  c.  16,  s.  9  -  -  .  ib.  n. 

3.  How  affected  by  the  U  Geo.  2,  c.  19,  s.  11  ib.  268  n. 

Attctien^  Auctioneer. 

1.  Of  sales  by  auction,  and  of  the  distinction  taken  in  this* 
respect  between  lands  and  goods  -  -  1  IS 

2.  After  knocking  down  the  hammer,  an  auction^r  be- 

comes agent  both  for  the  vendor  and  purchaser  ibid. 

3  A  bidder  may  retract  his  bidding  any  time  before  the 
hammer  is  down  -  -  -  «  112 

4.  Purchases  at  a  bidding  before  a  Master  in  Chancery  are 

out  of  the  statute  -  «-  -  lis 

5.  Payment  of  auction  duty  is  not  part-performance     142,  143 

B. 

Bankrufit, 

1 .  The  mere  buying  or  selling  of  stock  vdll  not  make  a 
man  liable  to  the  bankrupt  laws  -  -  186 

2.  Nor  will  the  mere  possession  of  stock  '  187  th 
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3.  Unless  a  man  partkipate  in  the  profit  and  loss  of  a  com- 

pany -  -      .   -  -  -  isy 

4.  But  stock-brokers  are  within  the  bankrupt  laws  127 

Bargain  and  Sale, 
1.  In  bargains  and  sales  of  chattels,  withont  any  reserva- 
tion in  reelect  to  time,    the  property  is  pot  altered, 
unless  earnest  be  given,  or  fiayment  made,  or  fieastB" 
«ton  delivered  -  -  -  -  165 

3.  Effect  of  th«  statute  on  bargains  and  sales  of  goods        ITO 

3.  The  statute  is  not  confined  to  cases  where  the  bargain 

is  immediate  -  -  -  -  172 

4.  A  delivery  of  the  whole  or  part  of  a  thing  sold,  takes 

the  case  out  of  the  statute  -  -  174 

5.  Such  deBv«»7  may  be  virtual  •  -  lb.  175 

6.  What  acts  constitute  a  virtual  delivery  -  174 

7.  There  must  be  an  actual  acceptance  to  1Aukt  a  deliverf 

effectual,  so  as  to  preclude  the  vendee  from  objecting 
to  the  want  of  writing  -  -  -  178 

8.  View  of  the  doctrine  with  respect  to  the  vesting  by  de- 

livery to  the  carrier,  as  between  the  con8igtK>r  and  con- 
signee -  ...  ibid. 

9.  If  a  tradesman  order  goods  to  be  sent  by  a  carrier, 

without  specifying  any  particular  carrier,  the  delivery 

of  goods  to  the  carrier  is  a  delivery  to  the  purchaser      180 

10.  This  vesting  by  deUvery  to  a  carrier  lakes  the  case  out 
of  the  statute,  as  to  the  vendor,  he  having  done  his  ulti- 
mate pun  in  the  transaction  -  -  181 

11.  Until  something  is  done  by  way  of  acceptance  on  the 
part  of  the  vendee  or  consignee,  he  seems  not  to  be  pre- 
ckided  from  taking  advantage  of  the  statute  181 

Bequest, 
See  Legacy^  4. 

BiddcTy  Bidding  (at  an  auction,) 
See  Auction^  4,  5. 

Blank, 

9 

See  Mfmes  (mistakes  in)  4,  5. 
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c. 

CancelBng. 
t.  Of  the  effect  of  cancelHng  a  deed)  shce  the  statute  of 
frauds  -  -  -         349—252 

Carrier. 
1.  Of  the  delivery  of  goods  to  a  carrier  -         178-^182 

And  9ee  Barg€un  and  SaU^  8-— 10. 

Chancery^ 
€jf  bidding  before  a  Master  in  Chancery y  see  jfuctioUf  5. 

Charitable  Un: 
See  Frauds  19.     Usee^  5. 

Chattek. 

1.  Things  annexed  to,  or  growing  upon  the  freehold,  maf 
be  regarded  as  chattels^  if  treated  far  in  prospect  of  their 
Beparation  -  -  126 

2.  Of  contracts  for  the  sole  and  purchase  of  chattels^  see 
BargaiH  and  Sale.     Contractw^  10. 

Codicil. 

1.  There  is  no  distinction  between  codicils  and  wills,  as  to 

the  application  of  the  statute  -  419  «.. 

2.  What  is  a  codici|  according  to  the  Roman  law       ib.  420  n, 
Seefiirther  concerning  Codicils  ;  ReflubUcations^  6,  7.       WHly 

37,  40,  48,  49,  62,  63. 

Colonies. 
See  Willy  18. 

Common* 

1.  Commons  are  within  the  compass  of  the  word  <  tene- 

ment,* in  the  statute  of  frauds  -  -  127 

See  Tenants  in  common  ;  Willj  53. 

Consideration, 
\.  The  consideration,  as  an  integral  part  of  a  contract,  or 
agreement,  must  be  expressed  in  writing  •  116 

2.  Where  no  particular  consideration  is  spedfied,any  con- 

sideration may  be  shown  by  eiridcnce  \  1 18— -1 19  n. 

3.  But  where  a  consideration  is  expressed,  no  other  which 

isceotrary  toit  canbeprored  ^  119  n. 

Contracts, 
1.  Howrequired  to  be  validated,  prior  to  the  99  C^r.  3  i 
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2.  Of  the  effect  of  writing,  in  validating  contracts,  in  the 
civil  law,  and  in  our  own  -  -  2 

$.  Division  of  obligatory  contracts,  according  to  the  Ro- 
man jurists  -  -  -  S 

4.  The  distinction  in  our  early  law-books  is  always  between 
\  contracts  by  deed  and  by  fiarol  i  and  no  difference  is 

made  between  verbal  and  written  agreements,  unless 
sealing  and  delivery  supervene  -  T 

5.  Of  the  admisdlulity  of  evidence,  in  respect  to  commer- 
cial contracts  -  <  86 

6.  Providons  of  the  statute  of  frauds,    relative  to  con- 

tracts ...  104 

7.  A  contract  is  entire  ;  and  if  any  part  bev<Mdby  the  sta- 

tute, the  whole  must  M  -  1 11,  US 

8.  Yet,  where  an  estate  is  sold  in  dbtinct  lots,  though 

there  is  but  one  purchaser  of  the  whole,  the  contract 
may  be  valid  under  the  statute  as  to  one  lot,  and  void 
as  to  another  -  143,  144,  145,  146 

9.  Unless  a  contract  existed  at  the  testator's  death,  by 

which  he  was  bound,  %nd  which  he  could  be  compelled 
to  perform,  the  heir  can  have  no  right  upon  such  con- 
tract to  call  for  the  personal  estate  to  be  applied ;  nor 
can  the  personal  representative  call  upon  the  heir  to 
part  with  the  estate.  -  -  148 

10.  Executory  contracts  for  goods  or  chattels  are  within  the 
statute  -  -  171 

1 1.  Distinction  between  contracts  of  sale  umply,  and  those 
contracts  for  the  sale  of  goods,  where  work  and  labour, 
and  materials  are  previously  necessary,  and  therefore 
implidtly  included  in  the  contract  -  173 

12.  Where  there  is  a  total  or  partial  delivery  of  a  thing 
sold,  it  is  not  necessary  that  the  contract  be  in  writ- 
ing ...  174 

1 3.  There  must  be  an  absolute  acceptance  to  make  an  actual 
delivery  effectual,  to  preclude  the  vendee  fixnn  object- 
ing to  the  want  of  writing  in  the  contract  -  178 

For  other  matters  resfiecttng  Contracts^  see  ^Agreement ;  Auc» 
turn;  Bargain  and  Sale ;  ChatteU^  1.  Consideration^  1. 
Earnest;  Letters^  1,  2.  PracHccy  2,  7—11.  Prorm- 
ses  ;  Signature,  2— -O. 
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iUmveyance. 
Set  Agreement^  11.  jlUenaHtm^  1.  Cancelling^  1.  Exchange^ 
1.     In9trumenty  5.     Mortgagee;  PartiHonj^,     Regutery 
1.     Surrender9y  1,  3. 

Coparceners, 
See  Partition^  4. 

1 .  Of  the  operation  of  the  statute  of  frauds  upon  copyholds 

U8,  149  ». 

3.  If  a  copyholder  in  fee  take^a  lease  from  the  lord  of  the 
same  land,  the  copyhold  is  extinguished  in  /lerfiettmm  359 

3.  But,  if  he  take  a  lease  for  years  of  the  manor  itself, 

this  only  silspends  hb  copyhold  during  the  term         ib.  n. 
Seefurther,  WiUy  17,  19—34. 

CcrvemmU. 
See  Trustsy  8. 

Ctutom  qf  Merchantt, 
See  Merchants^  1» 

Customary  Lands  (devises  of^) 
See  WilUy  36,  39. 

D. 

Debt. 

1.  Equity  prevents  the  extinction  ef  a  debt  by  a  devise  to 
the  debtor,  and  holds  the  interest  to  pass  by  a  bequest 
of  the  personalty  ;  and  extrinsic  evidence  of  a  contrary 
intention  in  the  testator  cannot  be  received  -  SO 

3.  In  equity,  a  debt  is  not  released  by  a  creditor's  making 
his  debtor  his  executor  *-  ib.  3 1  n. 

3.  Secu%  at  law  -  -  iUd. 

4.  Of  the  mle,  favouring  the  real  representative  by  apply- 

ing the  personal  es(ate  in  exoneration  of  the  land  73 

5.  Personal  estate  is,  in  the  first  instance,  liable  to  the  pay- 

ment of  debts  -  -  '       78 

6.  Reason  of  the  rule,  and  distinctions  arising  upon  it       ib»  «. 

7.  The  engagement  on  which  the  debt  arose,  must  be/^*- 

marily  and  originally  the  personal  contract  of  the  testa- 
tor •  «  •.  ibid. 
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8.  Whether  parol  endcDcc  can  be  receiTcd  id  oppositioii 

to  the  mle  -  -  74 

9.  The  benefit  of  this  rule  vomj  be  abandooed,  and  parol 

endence  may  be  giyen  of  auch  abandonment  76 

10.  Extent  and  import  of  the  phraae  <*  to  atuver/br  another 
numUdebt**  -  -  324,^35 

See  further^  Mortgage*^  3,  4.     FrenmtfuUmj  3.    Prvmne^  3. 
Wxfe^  1. 

DecloftUiont  of  TrtutM, 
See  TnuUf  1^-^t  6,  8,  9,  13. « 

Deed. 
See  Aae^taiion^  6,  7.     OmcWiKfijf,    I.    Rxthaitge^   1.     /it^i 
wtrument^  5.     Mortgage9s    Partitiony  3.    RegiMter^    1. 
Surrender 9y  1,  2. 

See  Bargain  and  SaUy  1,  4—11. 

Defcrifition, 

1.  Of  the  effects  of  a  fiJae  or  a  true  descriptioD  34 

2.  A  true  description  will  assist  a  wrong  name  in  what 

case  -  -  -  ib-  n- 

See/urtheTi  Mane9  (mutake9  in)  3. 

DemUe  (Parol.) 

1.  Provisions  of  the  statute  of  frauds,  reiatiye  to  parol  de- 

mises -  -  -  241 

2.  The  term  of  three  yearsy  for  which  a  parol  lease  will 
be  goodf  must  be  three  years  only  from  the  time  of 

,  making  it  -  -  34V 

*  3.  Though  granted  so  as  to  hare  a  future  commcncementy 

yet}  if  it  do  not  comprise  more  than  three  years,  reck- 
oned from  the  time  of  making  it,  it  is  made  good  by 
the  exceptioD  -  -  iUd. 

See  Xratr. 

•  

DevUe. 
See  JlmbiguUU9y  3.    Deht^  I.    Evidence^  6,  7.    Re/nAH^ 
cottony  4.     mily  38,  39,  51,  53.     JViineo9e9y  7. 

Donatio  morttM  caiua. 
See  WUly 
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E. 

£ame9t, 

1.  bistinction  between  money  paid  merely  by  way  of  ear- 
nest, and  the  payment  of  a  material  part  of  purchase- 
money  -  -  154 

8.  Earnest  must  be  given  to  effectuate  a  change  of  pro- 
perty in  the  case  of  bargains  and  sales  of  chattels  with- 
out reservation  in  respect  to  time  -  165 

^.  Payment  of  earnest  alters  the  property,  but  not  so  as  to 
give  a  right  to  the  possession  without  payment  167 

4.  View  of  the  doctrine  of  the  dvi]  law  in  respect  to  ear- 
nest -  -  167—170  notet. 

Election. 
1.  Of  a  case  of  election,  as  disting^shed  from  cases  of  sa- 
tisfaction and  performance  -  49  n. 
Beejurther^  Evidence^  9.       WiU^  57,  58. 

Equity  (Courts  of,) 
See  Practice, 

Equity  of  Redemfition^ 
SttDebtj  8.      Wifcy  1,  2.     WHi,  47,  48. 

Estate  (Real  and  Personal  J  disposal  of. 
See  Evidence  J  9.     WUl^  passim. 

,  Estovers, 

1.  Estovers  are  comprised  within  the  compass  of  the  word 
^  tenement,'*  in  the  sutute  of  frauds.  12? 

Evidence* 

1.  Rule  of  the  common  law,  with  respect  to  the  inadmissi- 

tility  of  parol  evidence  to  alter  the  effect  of  instru* 
ments  in  writing  ~  -  10 

2.  Of  the  general  criterion,  by  which  the  question,  whe- 

ther parol  evidence  is  to  be  admitted  or  not,  is  in  the 
majority  of  cases,  capable  of  being  decided  ibid. 

3.  Extrinsic  evidence  to  what  extent,  and  in  what  cases, 

admissible  to  explain  a  latent  ambiguity  -  20 

4.  Parol  evidence  not  totally  excluded  from  admission,  to 
dear  up  patent  ambiguities  -  -  2.6^ 

3k 
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5.  Of  the  potency  of  internal  evidence  -  29 

6.  In  courts  of  equity,  parol  proofs  are  generally  allowed 

to  be  read  without  prejudice  -  -  3 1  n. 

7.  Secus^  at  law,  and  the  reasons  for  this  diveruty  of  practice  ibid. 

8.  Where  no  ambiguity,  either  latent  or  patent^  exists  in  a 
controverted  passage,  and  there  is  a  proper  subject  (or 
the  application  of  the  words,  yet,  if  there  is  another  sub- 
ject to  which  their  application  is  less  direct,  but  to  which  ^ 
the  context  of  the  will  more  strongly  points,  extrinsic 
evidence  may  be  admitted  to  second  and  confirm  this 
collective  inference  against  the  literal  expression  of  the 
particular  clause         -  -  -  -  33 

9.  Whether  evidence  can  be  admitted  to  show,  that  a  tes* 
tator  designed  to  include,  under  the  words  ^  his  personal 
estate,"  certain  chattels  belonging  to  his  wife,  and  not 
reduced  into  possession  in  his  life-time,  so  as  to  put  her 

to  her  election  .  -  -  -  ZS 

1 0.  Of  the  admissibility  of  the  declarations  of  a  testator,  made 

before,  after,  or  at  the  time  of  making  the  will  38  n. 

U.  Evidence  is  admissible  as  to  the  &cts,  upon  which  a  tes- 
tator makes  bis  will  ...  54 
13.  But  not  to  alter  or  contradict  a  will                  -        ib.fi.  $S 

13.  Every  sort  of  evidence  is  admissible  tQ  rebut  presump- 

tions .  -  -  -  -  (JO 

14.  The  question,  whether,  by  giving  two  legacies,  the  testa- 

tor did  not  intend  the  legatee  to  take  both,  is  a  question      • 
of  presumption,  and  will  let  in  <dl  sorts  of  evidence        63  n. 

15.  But,  where  a  question  arises  upon  the  construction  of 
words,  simply,  as  words,  no  extrinsic  evidence  is  ad- 
mis^ble  •  -  -  -  ibid. 

16.  All  sorts  of  evidence  are  admissible  to  rebut  presump^ 
tions,  and  even  that  constructive  operation  of  an  instru- 
ment which  is  refernble  to  pretumption,  with  difier- 

ent  degrees  of  force  ...  64 

17.  Secusj  where  it  is  a  question  as  to  the  coDstnicticii  of 
words,  qua  words,  or  as  to  the  effect  of  limitatioos  or 
technical  expressions  «  .  •  ibid. 

18.  Parol  evidence  is  admissible  to  rebut  a  resulting  use      ib.  tu 
19»  But  not  to  contradict  the  sense  of  words,  fixed  by  legal 

usage  or  authority  -  -  64, 65  n. 
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30.  Examples  of  rules  of  construction  not  to  be  opposed  by 

extrinsic  evidence  ...  66 

31.  Of  the  distinction  between  admitting  evidence  to  rmUe 

and  rc&tu  an  equity  -  -  -  69  n. 

S2.  Parol  evidence  is  admissibk)  of  a  wife's  remintiatioii  of 
her  equity  to  have  a  mortgage  of  her  estate  (in  which 
she  joined  with  her  husband)  paid  out  of  his  assets  74 

33.  Parol  declaradons  of  women^  during  coverture^  cannot 

be  received  against  their  real  representatives  77 

34.  fiut  perhaps  parol  declarations  of  married  women  may 
be  produced  as  collateral  accumulative  evidence  of  the 
fact  of  the  application  of  mortgi^^money  ibid. 

35.  Of  the  admissibility  of  extrinuc  evidence  to  prevent  fraud    71 

36.  Parol  testimony,  however  improper  on  other  occasions} 
is  good  when  it  comes  from  the  adversary  -  88 

37.  Of  the  propriety  of  the  phrase  ^ parol  evidence^    as  used 

in  this  work  -  -  -  -  ib.  n. 

38.  Parol  evidence   aUowed,  to  avoid  the  consequences  of 

usury  .....  89 

39.  A  written  agreement  may  be  discharged  by  parol  evi* 

dence  -        .    -  •  -  -  ibid. 

30.  A  mere  entry,  in  a  steward's  book^  of  contracts  with  te- 
nants, is  not  evidence  of  an  agreement  for  a  lease  109 

Fftr  other  matters  connected  with  Evidenecy  9ee  Accident^  1. 
AtteataHony  2,  5.  ContractSj  5.  Dedty  1,  9.  Executors 
and  AdimnUtratcrM^  3,  3.  Imtrument^  3.  Lo9§j  1 .  Mu* 
take9y  1.  Frewm/itkm  ;  SatisfaetUmy^,  TnutMy  5,  7,  13. 

Exchange. 
I .  Of  the  conveyance  by  exchange  -  385,  386 

Executors  and  Administrators. 
1 .  Of  the  presumptive  trust  in  the  executor  for  the  next  of  ''>-\ 

kin  of  the  testator,  as  to  the  surplus  undisposed  of  by 
the  win  .  .  •         .  -  -  68 

3.  When  the  question,  as  to  the  admissibility  of  parol  evi* 

dence  to  repel  this  presumption  properly  arises  itud. 

3..  Of  the  general  admissibility  of  parol  evidence  to  repel 
the  presumption  against  the  executor  -  71 

4.  Of  promises  by  executors  and  administrators  301 

5.  To  bring  the  party  within  the  protection  of  the  statute, 
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he  must  hare  been  actual  executor  or  admimstratOTy 
when  he  made  the  promise  -  -  301 

6.  The  statute  has  made  no  alteration  in  the  mode  of  plead- 

ing ;  therefore,  though  the  promise  is  in  writing)  the 
declaration  must  state  the  contdderation  202, 20/ 

7.  It  is  not  necessary  tl)at  a  declaraticm  should  show  a  pro- 

mise to  have  been  in  writing  -  -  ibid. 

8.  Yet,  if  a  defendant  plead  such  promise,  the  plea  should 

show  it  to  have  been  in  writing  203  n.  204  n. 

9.  What  allegations  are  necessary  to  be  made  in  the  plead- 

ings in  actions  on  the  special  promise  of  executors  and 
administrators  -  -        .    -  205,  206  notes, 

Seejurther  Debt^  2,  3.  Evidence^  15.  Legacy  3,  5. 

P. 

« 

Fcmuly. 
1.  Construction  of  a  bequest  to  the  fimly  of  %  person       18  n. 

Fraud. 

1.  Of  the  admissibility  of  extrin»c  evidence  to  prevent 

fraud,  see  E-vidence^  27. 

2.  Fraud  principally  a  subject  of  relief  in  equity  -        7^ 

3.  Of  the  necessity  of  charging  the    fraud  in  the  bill  in 

equity  for  relief,  in  order  to  take  the  case  out  of  the 
statute  -  -  -  79 

4.  Of  giving  effect  to  the  intentions  of  a  party  toanrinstru^ 

ment,  against  fraudulent  omissions  or  suppressions,  by 
adding  trusts  and  provi^ons  -  -  80 

5.  Courts  of  equity  more  reserved  in  admitting  parol  evi- 

dence to  compel  a  specific  performance  of  a  contract, 
alleged  to  have  been  prevented  by  fraud  from  being 
properly  authenticated,  than  when  offered  for  the  pur- 
pose of  resisting  the  application  -  •  81 

6.  Notwithstanding  the  statute  of  frauds,  equity  will  hear 

parol  evidence  of  the  merits  and  justice  of  the  case,  be- 
fore it  will  compel  specific  perforn^ance  -  83 

7.  There  can  properly  only  be  one  construction  upon  the 

sUtute  of  frauds  in  courts  of  law  and  equity        -      129  n. 

8.  Of  the  particular  relief  of  courts  of  equity  in  cases  of 

fraud,  by  decrees  of  injunction  and  specific  perform- 
ance -  -  '       •  129 
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9,  Of  the  relief  of  those  courts  against  fraudulent  sugges- 
tionsf  and  fraudulent  suppressions  -  -         130 

10.  Of  the  application  of  this  relief  to  the  cases  arising  upon 
the  statute^  where  it  is  attempted  to  be  made  a  protec- 
tion of  fraud  -  -  -    ib.  131 

11.  The  relief  against  the  statute,  in  cases  of  part  perform* 

ance,  was  originally  founded  pp  fraud  -  131 

12.  The  fraud,  in  encouraging  another  to  make  improve- 

ments on  an  estate,  under  the  expectation  of  a  lease  or 
conveyance,  was  an  early  ground  of  relief  -  132 

IS.  Though  the  ground  for  relieving  against  the  statute  by 
compelling  specific  performance  may  be  liable  to  cri- 
ticism, yet  the  doctrine  to  a  certain  extent  is  now  es^ 
tablished  -  -  -  133 

14.  Observations  of  the  late  Lord  Alvanley  on  this  sub- 
ject -  -  -  ib.  134 

1 5.  Distinction  between  the  cases,  where  there  is  an  ingre- 

dient of  fraud,  and  where  there  is  merely  the  part- 
performance  -  -  -  135 

16.  The  equitable  doctrine  of  part-performance,  as  applied 

to  the  statute,  proceeds  in  a  circulating  course  of  rea- 
soning -  -  -  136 

1 7.  Those  cases  are  regarded  as  out  of  the  statute,  where 
agreements  are  prevented  from  being  reduced  into 
writing  by  fraud  -  -  -        ibid.- 

18.  The  principle  of  this  relief  distinguished  from  that 

which  prevails  in  the  case  of  simple  part-performance    137 

19.  Charitable  uses  are  within  the  statute  of  frauds  353 

Freehold  (deruUeB  qf.)' 
See  WiU^  26,  28,  54,  59. 

G. 

Goods  and  Chattels, 

Of  contracts  for  the  sale  and  purchase  of  goods  and  chat- 
tels, see  Bargain  and  Sale;  Contracts j  10.    Earnest. 

Grants  (Feudal.) 
1.  Nature  of  the  first  feudal  grants  .  -  .  -        265 
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'PACK 


H. 


See  Ccnirucfj  t. 


See  WtUj  55. 


HdrJoonm. 


Holding  <wer. 

1 .  Where  a  tenant  holds  over,  after  the  expiration  of  a 
lease,  without  having  entered  into  a  new  contract,  he 
holds  upon  the  former  terms  -  •  346 

I. 

JhhmUmce*. 

1.  AH  inheritances,  corporeal  or  incorporeal,  are  within 
the  meaning  of  the  word  ^  tenement"  in  the  statute  of 
frauds  .  »  •  137 

LtHrumenU, 

1.  Of  technical  and  forensic  maxims,  regulating  the  con- 
struction of  histruments  -  -  79 

3.  The  testator's  intention  must  govern  the  construction 

of  the  will  -  *  -  74 

9.  Parol  evidaice  is  always  infirm  against  the  intrinsic  tes- 
timony of  an  instrument  itself        -  -         77,  118  n. 

4.  Parol  evidence  is  admissible,  as  to  the  contents  of  an  m- 

stniment,  when  it  is  in  the  hands  of  an  adversary  who 
refoaes  to  produce  It  -  -  85 

5.  An  instrument  deigned  as  a  deed,  but  rendered  void  by 
circumstances,  may  operate  as  an  agreement  in  writing 

to  satisfy  the  statute  of  frauds  -  -  109 

Sec  furthery  Accident ^  1.  Agreement ^  5.  Atieetationj  6,7. 
Fraudy  4,  5,  6.  JLo99y  1.  Miatakes  (in  general)  1. 
Signature^  6. 

Intere99e  Termini. 

1.  Difference  between  an  inter e§ae  ttrndm  and  the  strict 
reversion  ...  247 

See  Surrender*. 
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J. 

JfiiiU  TerumU. 

1.  Nature  of  their  interest  in  land  «  -  383 

3.  Could  not  make  partitions  without  deed  at  the  com-' 

mon  law  .....  {bid. 

3.  How    thef   may  mutually   transfer   their    property 

inter  9e  .  .  .  -  -  334 

See  Surrendersy  IT. 

K. 
JDn. 

1.  Who  are  next  of  kin  under  the  statute  of  distribu- 
tions -  -  -  -  -  65  It* 

3.  Of  the  presumptive  trust  in  the  executor  for  the  next 
of  kin  of  the  testator^  as  to  the  surplus  undisposed  of 
by  the  will  •  -  -  -  68 

L. 
Xom/. 

1.  Difierence  between  lands  and  chattels  In  cases  of  sale 

by  auction    '    •  -  •    113— -115)  8c  no/e») 

3.  Things  afl&xed  to  or  passing  with  the  freehold)  if  sold 
with  the  land,  M  within  the  fourth  section  of  the 
statute  of  frauds  -  -  IS6;7 

See  fVilij  46—48. 

Latent  AmbiguUieM. 
See  AmbigtdtieBy  1. 


1.  An  agreement  for  a  lease  of  any  duration  must  be  in 
writing,  and  signed  agreeably  to  the  statute        -      341  is. 

3.  If  a  tenant  from  year  to  year  holds  for  above  three 
years,  his  interest  in  reckoning  backward  b  consider- 
ed as  an  entire  lease  for  the  whole  time  of  his  actual 
holding  ...  342 

8.  But  each  still  succeeding  year  is  a  new  9ftringing  tn- 
tere9t  upon  the  first  contract ;  so  that,  prospectively^ 
there  never  was  any  lease  for  more  than  a  year; 
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rAct 
such  case,  therefore,  is  within  the   exception,   and 

good  -  -  -  242y  &  n. 

4.  A  lease  for  more  than  three  years  enures  as  a  tenancy 

from  year  to  year  -  -  -  344 

5.  And  though  the  lease  itself  be  vmd  under  the  statute, 

yet  it  may  regulate  the  terms  of  the  substituted  in- 
terest -  -  -  24S 

6.  A  lease,  which  would  not  have  been  good  by  parol  at 

common  law,  is  not  now  good  by  being  in  writing 
merely.  -  -  -  246 

7.  What  leases  were  good  by  parol,  and  what  were  requir- 

ed to  be  by  deed  at  common  law  -  -        ifaid^ 

See  Holding  over;    IntcresBc    Termbu;  Rcverdons;  Sw" 
renderBj  6-^11,  15. 

JLeoMchold, 
See  Wm^  59. 

Legacy:  Legatee , 

1.  Of  double  legacies,  whether  accumulative  or  substitu- 

tionary -  -  -  60 

2.  Where  a  testator  gives  a  legacy  by  a  codicil,  as  well  as 
by  his  will,  whether  it  be  more^  or  lewy  or  equals  to  the 
same  person,  who  is  legatee  in  the  will,  it  is  construed 

an  accumulation  -  -  -  61  ti. 

3.  And  the  executor  must  produce  evidence  to  the  con- 

-     trary,  if  he  contest  such  accumulation  -  ibid. 

4.  Of  the  rule  in  construing  a  bequest  to  relations  65  n. 

5.  When  a  legacy  takes  away  an  executor's  right  to  the 

surplus  -  -  -  68  n. 

See  furtlier^    Evidence^    16,  17.     Kamea   (mistakes  in}    4. 
PresumfiHonj  2.     JVilly  9,  45,  46,  58.      fViinessj  7< 

Letters, 

1.  Whether  a  letter,  under  particular  circumstances,  is  a 

contract,  or  agreement,  within  the  statute  -  105 

2.  A  letter,  to  operate  as  an  agreement  in  writing,  must 

specify  terms  -  -  -  106 

S.  The  matter  therein  contained  must  be  reduced  to  cer- 
tainty .  *  -  107 
4.  A  letter  should  be  more  than  bare  communication  to  a 
third  person                -                    -                    -             lOS 
See  Signature^  3. 
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VAC* 

1.  Equitable  liens  and  deposits  are  out  of  the  statute  of 
frauds  -  -  ■       •  138  ik 

Livery, 
See  Delivery^  I.     GrantSj  (feudal J  2* 

1.  Of  the  admissibility  of  extnnsic  evidence  to  protect 
against  the  consequences  of  loss  -  .  7$ 

8.  Where  loss  or  destruction  can  be  proyed,  the  contents 
of  an  instrument  may  be  shown  by  parol  evidence^  85 

M.  ' 

Marktti 
Bee  Wm,  53. 

Marriage. 

Of  contracts  in  conaderation  of  marriage ;  see  Part-per^ 
formance^  13.     Frdmiaea^  3-<-«6. 

MerchantB, 

1.  Custom  of  merchants,  how  far  to  be  consulted,  and  re- 
ceived in  evidence  in  respect  to  the  construction  of 
commercial  contracts  '  *  -        86,  8t 

Merger, 

1.  If  the  lessor  grant  the  reversion  to  the  lessee,  upon 
condition^  the  first  lease  is  merged,  and  not  capable 
of  restitution,   though  the    condition  be  afterwards   ' 
broken  -  «...    35/ 

Mistaken  fin  Mtmea.J 

See  Mtmes, 

Mistakes  fin  general,  J 

1.  Of  the  adnussibility  of  extrinuc  evidence  tp  correct 

mistakes  -  -  -  -  .  yg 

■ 

Moneyi 
Of  the  payment  of  purchase*money ;  see  Bargain  and  Saie^ 
.  I,     Earnest^    3.    Parhfierformancey   9-^11.     Fntficrty^  9* 
JSee  also  Advertiaemcnt, 
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Mortgages, 
I.  Whether  transfers  of  mortgi^es  are  within  the  statote 

of  frauds  ....  373—274 

3.  Nature  of  a  mortgage  defined  -  373,  37S 

3.  The  mortgaged  estate  in  equity  fi>l]ows  the^debt  374 

4.  Where  a  mortgaged  debt  is  assigned  for  a  valuaUe  con- 

sideratioBy  the  benefit  of  aU  the  securities  will,  in  equi- 
tfy  pass  la  the  assignee  ...  375 

5.  The  nature  and  effect  of  a  mortgage  in  equitable  coQ- 
'  aideration  accounts-  lop  this  pardcularity  in  mortgaged 

interests  in  land  ....  37& 

6.  Whether  a  gift  oC  a  mortgage  can  be  made  by  pait^       377 

7.  Of  the  interest  transferred  in  equity  by  the  deposit  of 

deeds,  by  way  of  security,  fer  a  sum  borrowed  379 

S.  The  equitable  consideration  of  a  mortgage  as  peraond 
estate  is  not  permitted  U>  narrow  the  effect  of  the  sta- 
tute of  mortmain  ...  370  n. 

N. 

JVameM.  (MUtakcB  in. J' 
f.  Of  mistakes  m  the  names  of  persons  *  }6 

3.  Where  the  name  used  happens  to  belong  to' a  person 
in  being,  and  who  might  be  in  the  testator's  contempla- 
tion .  -  -        ,  -  -  tr 

9.  A  true  description  will  assist  a  wrong  name,  in  what 
case  -  -  -  ...  34  Ji. 

4.  Effect  of  a  blank  left  for  the  name  of  a  legatee  35 

5.  A  blank,  left  in  a  codicil,  may  sometimes  be  supplied 

from  the  will  -  -  -  -  39  n. 

MrvigtUum^Shares. 
SecWtOy  53% 

JVew  River. 
U  A  share  of  the  New  River  falls  within  the  meaning  of 
the  word  ^  tenement,*'  in  the  statute  of  frauds  13f 

Mmeufiative  WUL  * 

See  Practkt^  13.     WiU^  66—70. 

O. 

OhUgatio  Uterarum^ 
ir  Nature  of  the  obUgatio  Utcrarum  in  the  civil  law 


See  Partition^  4, 
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iTAG* 

Parceners. 
Parol  DcmUe. 


Parol  Evidence, 
Sec  JSvidenee;  InstrttmentSj  3,  4. 

Particular  qf  Sale, 
1.  Whether  sufficient  as  an  agreement  -  10% 

Partition, 
1.  Whether  partitions  are  included  in  the  statute  offirauds  38S 
H.  By  whom  they  are  to  be  made  -  -  ibid. 

3.  Partitions  by  joint*tenant8  are  not  good)  without  deeds    2S5 

4,  Nor  partitions  by  tenants  in  common^  orvcoparcenersy- 

without  writing  .  «  «  jl^ 

Part'fierformance, 

1.  Import  of  the  term  explained  -  140,  141  n. 

3.  The  doctrine  of  part*performance  is  settled  on  a  series 
of  authorities,  but  with  some  qualifications  13S 

3.  The  acts  of  part-performance  must  be  in  prejudice  of 

the  party  performing  them  ...         Jbid. 

4.  Preparatory  and  ancillary  acts  are  not  acts  of  part-per- 

formance ....  139 

5.  But  such  acts  must   appear  to  be  done  with  a  direct 
view  to  the  performance  of  the  agreement  140  8c  n» 

6.  Payment  of  auction  duty  is  not  part-performance     143/  143 
T.  Where  ain  estate  is  sold  in  distinct  lots,  althciigh  there 

is  but  one  particular  of  the  whole,  there, may  be  a 
part-performance  as  to  the  one,^  and  not  as  to  the 
others  '•-•->      143—14$ 

9,  How  fiir  possession  delivered,  taken  or  kept,  b  part* 
performance  ....        147— -1 50 

9.  Payment  of  part  of  the  purchase-money,  how  &r  part- 
performance  -  -  -  -  158 
iO.  Of  the  doubt  as  to  the  proper  mode  of  proving  the  re- 
ceipt of  the  purchase-money             '^           -        ^  ib«  8l 
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11.  Of  the  distinction  between  payment  of  a  material  part 
of  the  purchase-money,  and  the  payment  of  money 
merely  by  way  of  eameat  -  -  154 

13.  Acts  done  by  arbitrators,  under  a  compromise,  do  not 
amount  to  part-performance  -  163,  163  n. 

1 3.  Marriage  itself  is  not  part-performance  within  the  sta- 
tute ....  -  19$ 

See  further^  Frauds  11,  15,  16,  18.  PrcLCtice^  Sr^lO.  See 
aUo  Advertiaement, 

Patera  AmbigidtieB. 
See  AfMgidties^  1,  7. 

Payment  of  Money. 

See  Advertisement  i  Bargain  and  Saie^  1.  JEameatf  3- 
Part'fierjhrmance^  9—11.     Prcfierty^  3. 

Performance. 

1.  Distinction  between  performance  and  satisfaction 

46  n.  48  n. 
$.  What  is  necessary  to  constitute  performance  48  n. 

S.  The  eventual  benefit  must  correspond  in  time  with  the 

period,  when  the  stipulated  benefit  was  to  take  place    ibid« 
4*  Of  performance  by  payment  -  -  40  ». 

5.  Of  compelling  specific  performance  ;  see  Frauds  5,  6> 

8|  13.     Practice^  3,  4,  5,  11. 

Personal  Estate, 
tSee  Debty  I,  4,  5.     WUl. 

P^sonal  Representative, 
Sec  Contracts^  8.     Executors  and  Administrators. 

Piscary, 
See  mOj  53. 

Pleadings. 
^e  Executors  and  Administrators^  6-—9.     Practice  (fias-^ 
sim.J     Promises^    15.     Possession;  wet  Bargain  antf 
Sale  J  M     Earnest^  3.     Part-Performance^  8. 

Power  tf  A/ifiointmefU. 
See  Willy  30,  33—37. 


I  H  B  s  x«  523 


PAGE 

Practice, 


I.  Remarks  on  the  pleadings  in  courts  of  equity,  inhere 
the  statute  of  frauds  comes  in  question  -  155 

?,  If  a  defendant  admit  an  agreement  charged  in  the 
plaintiff's  bill,  and  do  not  insist  on  the  benefit  of  the 
statute,  equity  will  compel  performance  of  such  agree- 
ment       -----  155,  156 

3.  Where  a  vrritten  agreement  is  alleged  in  a  bill,  evi* 
dence  of  ?l  parol  agreement  will  sustain  the  bill  156 

4.  If  a  party  submit  by  his  answer  to  perform  an  agree- 

ment, the  case  is  taken  out  of  the  statute,  and  specific 
performance  will  be  decreed  -  •  ibid. 

<5.  Performance  will  be  compelled  of  a  parol  agreement, 
if  confessed  or  discovered,  notwithstanding  the  statute 
of  frtiuds ;  unless  that  statute  be  also  insisted  upon      ibid. 

%.  View  of  the  question,  whether  a  defendant  can  set  up 
the  statute,  or  is  bound  to  confess  or  den^  a  mere  parol 
agreement,  alleged  in  the  bill  -  -         156—158 

T.  A  defendant  may,  now, -admit  an  agreement,  without 
being  thereby  precluded  from  praying  to  have  the  bene- 
fit of  the  statute  ...  160,  161 

5.  Where  acts  of  part-performance  are  stated  in  a  bill,  the 

defendant  must  both  answer  and  plead  •  161 

9.  Modem  practice  on  this  subject  stated  •         161,  163 

10.  What  acts  are  ndw  required  by  the  courts,  to  constitute 

part-performance.  •  162,  and  Advertisement 

1 1.  Distinction  to  be  noted  in  applying  to  equity  for  specific 

performance  of  an  unwritten  agreement  168 

13.  Until  probate  be  obtained  of  a  nuncupative  wiU,  it  cannot 

be  pleaded  against  an  administrat(Hr  -  457,  458 

Bee  FrtmUe^f  14,  15. 

PrewmftHon.  ' 
1  •  Of  the  presumption  against  double  portions  56 

3 .  Presumption  of  the  sadsfiu:tion  of  a  debt,  by  a  legacy  to 
a  greater  amount  .  -  -  ii^d. 

3.  Statement  of  some  drcumstances,  which  will  take  a  case 

,  out  of  the  operation  of  the  rule  of  presumption  57  fi. 

4.  Distinction  between  presumptions  and  positive  rules  of 

construction  .  «  .  .  59 
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5.  Slight  circumstances  of  difference^  which  would  repel 

the  presumption  of  satisfaction  as  between  strangers,  are 

not  sufficient  in  the  case  between  parent  and  child      5B  n. 

6    Tn  the  case  of  double  portions,  when  the  testator  subse- 

'  -ntly  advances  the  legatee,  the  presumption  is  uncon- 

1  with  aifV'  rule  of  construction,  and  arises  out  of 

posterior  to  the  will  -  -  5f 

7 .  ihe  question  as  to  the  presumpticm  of  the  couijs, 
.ie  case  of  double  legacies  in  the  same  and  disUnct 

1  istruments  -  -  -         -  -  61  n» 

f .  When  a  satisfied  term  may  be  presumed  to  be  surren- 
dered -  -  -  -  .  274 «. 

See  further  concerning  Freaumfition  ;  Agreementy  1 1 .  Evi' 
dence^  13, 14, 16,  17.  Executors  and  ASmnMtratorB^  I—* 
IS.  JTin,  2.  Legacy y  I,  Sati*/action^  6.  See  aUo  Aduef" 
ti9etnent,  •  •  -        .     •  • 

Promiaes. 

1.  If  an  executory  promise  be  capable  of  being  performed 
witldn  the  year,  though  it  i$  liable  also  to  be,  and  in  the 
event  2>,  suspended  for  a  longer  term,  it  is  not  within  the 
statute  -  -  ...  .  >  i8t 

3.  Neither  are  mutual  promises  to  marry  •  190 

3.  I'he  statute  extends  only  to  promises,  made  in  conside- 

ration of  marriage  .....        ibid. 

4.  Letters  of  promise,  where  they  are  explicit,  and  the  sub- 
ject matter  of  the  promise  is  made  sufficiently  certain, 

are  within  the  statute  -  -  ib.  191-^194 

5.  A  parol  promise  on  marriage  is  a  sufficient  considera- 
tion to  support  a  settlement  made  agreeable  to  it  after 
marriage  ;  or  to  establish  a  promise  made  in  writing 
after  marriage  »  *      ^      -  .  197 

6.  If  insti-uctions  are  given,  and  prepiirations  are  made  for 
drawing  the  marriage  settlement,  and  the  woman  is 
drawn  in  to  marry  upon  the  assurance  of  the  man^ 
without  the  settlement  being  executed,  equity  will  re- 
lieve -  -    '        -  -  -         198— -206 

T.  Of  collateral  promises  ...  307  - 

8.  Qualities,  constituting  a  collateral  promise  208 

9.  Liability  .  ^  .  .  ibid* 
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10.  Consideration  >-  -  -  -      '  208 

1 1.  The  collateral  pronuse  must  be  made  to  the  person  to 

.  whom  the  original  party  was  immediately  liable  ib.  209 
13.  If  the  person^  for  whose  use  goods  are  furnished  at  the 
request  of  a  third  person,  be  liable,  the  promise  of  such 
third  person  to  pay  the  debt  must  be  in  writing :  and  it 
is  not  material  whether  the  promise  was  hrftrre  or  aficr 
the  delivery  of  the  goods  -  -  209 — 238 

13.  In  ascertaining  the  liability  of  the  person  undertaken  for, 
the  court  will  look  to  the  intention,  as  inferrible  from  the 
situation,  circumstances^  and  general  responsibility  of 
the  party  promising  ...  213 

14.  Where  there  is  no  liability  in  the  party  promised  for, 

the  promise  is  an  original  one,  and  subjects  the  pro- 
misor to  the  common  action  of  indebitatun  OBwmfiutt     .316 

1 5.  But  a  special  declaration  is  necessary,  where  the  proolse 

is  collateral,  and  within  the  statute  iUd. 

16.  The  person  undertaken  for  should  be  liable  at  the  time  of 
the  promise  made  ;  and  such  liability  and  the  promise 
made  ought  to  grow  out  of  the  satne  contract  219 

17.  Of  the  effect  of  expressions,  as  constituting  a  collateral 

or  original  promise  -  -  223 

18.  Whether  the  person  undertaken  for  should  continue  li* 
able,  for  the  promise  to  be  a  promise  within  the  statute    224 

19.  Where  the  debt  is  to  be  kept  on  foot,  after  payment 

by  the  party  promising,  and  to  be  transferred  to  him 
as  a  fmrchwer  thereof,  the  promise  is  not  withki  the 
statute  -  •  -  226 

SO.  Whether  the  promise  is  within  the  atatnte,  where  the 

promisor  is  himself  already  liable  -  ^  229 

21.  If  the  promise  has  not  an  immediate  respect  to  the 
liability,  but  springs  out  of  a  new  and  distinct  trans- 
lection,  it  h  not  within  the  statute  -  232 

22.  Illustration  of  the  distincticm  between  a  promise,  the 

only  moTing  consideration  for  which  is  the  existing  li- 
ability of  another  person,  and  that  which  is  grounded 
upon  a  superadded  inducement  -  -  234 

Of  PrtrndneM  by  Executors  and  ^dmimstraters. 
Sec  Mkmberi  4—9  ^f  that  Title. 
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Proof. 

1.  Of  the  proof  to  establish  a  will  of  lands  in  a  court  of 

equity  -  -  -  444 

2.  The  fireaent  rule  is,  that  all  the  witnesses  must  be  ex- 

amined ...  ibid. 

3.  If  one  witness  be  dead^  proof  of  his  hand-writing  may 

be  read  ...  445 

4.  Whether  the  hand-writing  may  be  proved,  if  a  witness 

be  beyond  sea  -  -  -  ib.  446 

5.  The  hand- writing  of  a  witness,  who  since  the  subscrip- 

tion has  become  insane,  may  be  proved  -         44T 

6.  In  the  case  of  an  old  will,  where  no  account  can  be 

given  of  a  wittiess,  proof  of  the  hand-writing  may  be 
dispensed  with  -  '      -  -      '       ibid. 

7.  Of  proving  a  personal  testament  in  the  common  and 

solemn  form  -  -  449 

8.  Of  the  general  necessity  for  two  witnesses  to  establish 

a  fact  in  the  Ecclesiastical  Courts  -  -  450^ 

9.  Determinations  of  the  Ecclesiastical  Courts  on  this 

subject  -  -  -  4S1 

10.  Of  the  principle,  on  which  the  courts  act,  in  receiving 

or  rejecting  informal  papers  as  testamentary        -  454 

Property. 

1.  Transactions  in /^M,  respecting  real  property,  provable 

by  parol  testimony  .  .  .  S7 

2.  A  change  of  property  is  produced  by  payment  of 

earnest,  but  not  so  as  to  give  a  right  to  the  posses- 
sion without  payment  -  -  167 

Pub&coHon, 

1.  Of  the  formality  of  publication  of  wills  •  S9S 

See  Refmblkation, 

Purchase-Money^ 

See  Bargain  amd  Sale^  1.    Part^ierfifrmmcey  9-— 11. 

PuTchoMer. 

See  Auction^  2,     Contracts,  8,  13.    Part^fieiformancd  7- 
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R. 

Real  Estate  (Dis/mal  tf,J 
See  mtlj  33. 

Redemption   (EquUy  of, J 

3ec  Debt^  8.     Wtfe^    1,  3.     H^  47,  48. 

1.  Of  the  acts  for  registering  conveTancesy  Sec.  of  Loids  in 
the  counties  of  York  and  Middlesex  -   ^  371  n. 

1.  Where  there  is  a  devise  to  persons  by  the  general 
name  of  relatUnu^  without  any  words  of  more  specific 
designation,  the  operation  of  that  word  is  adjusted 
to  the  statute  of  distributions  -  -  65  fi. 

3.  The  words  fioor  relations  do  not  confine  a  bequest  to  ob- 
jects pf  charity  as  well  as  relations.  -  66  n. 

3.  Secua  where  a  trustee  has  a  discretion  and  choice  with 
respect  to  the  relations  to  be  benefited  -  ibid. 

See  Jurtlier  concerning  ReUuiona;  Legacy  4. 

Retncdnder, 
1.  Though  the  Lord's  estate  will  preserve  a  contingent  re* 
mainder,  so  as  to  prevent  its  destruction  by  the  tenant 
for  life,  it  will  not  suf^rt  it,  where  the  contingent  re- 
mainder does  not  come  in  esacy  till  after  the  precedent 
estate  is  expired  by  fluxion  of  time  -  343 

Renta. 

1.  Rents  are  within  the  import  of  the  word  ^  tenements,*' 
in  the  statute  of  frauds  -  -  137 

3.  Acceptance,  by  lessee  for  years,  of  a  grant  of  a  rent 
from  him  in  the  reversion,  at  such  feasts,  but  without 
any  time  limited  for  its  commencement,  is  no  surren- 
der of  a  lease  •  -  •  360 

3.  An  original  grant  of  a  rent<harge  de  novo  to  commence 

in  future  is  good  •  -  ibid  n. 

4.  But  such  a  grant  of  «fcnt<harge  in  e§$e  will  not  stand 
with  the  law  ^  »  ibid. 

3x 
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RepreBerUativc  (PeritmtU.) 
dee  Contract  J  9.      £xectUora  and  ^dndnUtrators. 

Refiublication* 

1.  Difference  between  a  writings  in  continuation  of  a  will 
formerly  begun,  and  a  republication  -  398 

2.  Of  the  meaning  and  effect  of  a  republication  399 

3.  Whether  there  can  be  any  implied  republication  of  a 

will,  since  the  statute  of  frauds  -  403 

4.  If  an  estate  be  limited  to  B  and  his  heirs,  and  B  die  in 

the  testator's  life-time,  the  devise  lapses  :  and  a  repub' 
lication  of  the  will  does  not  give  the  heir  of  B  a  claim 
by  purchase  -  -  404 

5.  A  will  may  be  republished  by  the  testator's  repeating 
upon  it  the  ceremonies  required  by  the  statute  403  n. 

6.  Formerly,  though  a  will  and  codicil  were  both  executed 

according  to  the  statute  of  frauds,  yet  the  codicil  was 
held  to  be  no  republication  of  the  will,  so  as  to  draw 
down  the  date  of  such  will  to  that  of  the  codicil :  but  it 
was  considered  that  such  wUl  must  be  re-executed  in 
order  to  affect  real  property,  acquired  dnce  its  original 
execution,  but  the  law  in  this  respect  is  altered        405, 406 

7.  The  present  doctrine  holds  every  codicil,  imless  it  be 
confined  in  expression,  to  be  a  republication  of  a  will ; 
if  such  codicil  be  executed  and  attested  according  to 
the  statute  -  -  40f 

8.  Of  the  republication  of  wills  of  fierwnal  estate  410 

9.  To  make  a  republication,  there  must  be  the  animuM  re^ 
fiublicandi  -  -  411 

10.  The  destruction  of  the  revpking  instrument  may  ope- 
rate as  an  implied  republication,  by  setting  up  the  origi- 
nal will         .  -  -  411,412 

ReverMon, 
1.  Difference  between  the  strict  reversion  and  the  intcre99e 

tenmni  -  -  24T 

3.  If  the  lessor  grant  the  reversion  to  the  lessee,  upon  con* 
dition  ;  the  first  lease  is  merged  and  not  capable  of  res- 
titutioU)  though  the  condition  be  afterwards  broken       357 

Rnfocation  (of  WiiU,) 
Ste  Wm^  66— 73--79. 
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s. 

Salt. 

See  Auction  ;    Bftrgain  and  Sale  ;   Earnest  5    Particular  of 
Sale, 

Satisfaction, 

1.  Distinction  between  satisfaction  and  performance  46  n. 

2.  The  difficulty  of  separating  cases  of  satisfaction  from 
those  of  performance  and  of  election  50  n, 

3.  In  cases  of  satisfaction,  under  what  circumstances  parol 

and  extrinuc  evidence  is  admissiUe  to  prove  the  inten- 
tion -  -  53 

4.  Portions  for  children,  by  the  will  of  a  parent,  are  pre- 

sumptive of  a  satisfaction  of  a  prior  provision,  unless 
clearly  not  so  intended  -  58,  59  ft. 

See  further y  Presumfition^  2,  8. 

Sale  Notes* 
See  Advertisement, 

Settlement  (Marriage,) 
See  Promises^  6. 

Sealing, 
1.  Whether  sealing  be  ugning  within  the  statute  384 

8.  Stamping  is  equivalent  to  sealing  -  388  n. 

Seamen's  Wills, 
Sec  WiUy  71. 

Signature  ;  Signing. 

1.  The  literal  act  of  signing  the  name  is  not  alvrays  neces- 

sary -  -  120 

2.  Nor  is  it  necessary  that  the  identical  agreement  be  sign- 

ed -  -  121 

3.  It  is  sufficient  if  the  contract  be  acknowledged  by  a  let* 

ter  signed  -  -  ibid. 

4.  The  place  of  signature  not  essentially  important  ibid. 

5.  It  is  sufficient  if  the  name  be  any  where  inserted        ib.  122 

6.  But  such  name  must  be  inserted,  to  authenticate  the 

whole  instrument/  and  not  as  applicable  to  particular 
purposes  -  -  122  &  note^ 

7.  Signing  as  a  witness,  with  a  knowledge  of  the  contentSi 

is  a  sufficient  signature  within  the  statute  *<  1 23 
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t.  Held  sufficient  as  against  the  party  charged)  if  the  in- 
strument be  signed  only  by  him  -  124  &  note. 
9.  A  printed  name  is  a  sufficient  signature         -  124,  125 

10.  Of  the  signature  of  thetestator)  and  the  subscriptioo  of 
the  witnesses  -  •  38 1 

11.  What  is  a  sufficient  ugning  of  a  will  -  ibid. 

13.  If  a  will  be  written  by  a  testator's  own  hand,  with  his 
name  inserted,  the  statute  is  held  to  be  satisfied  as  to  the 
signature  of  the  testator.  *  382 

1 13.  The  place  of  signature  is  immaterial  -  ib.  n. 

14.  How  far  a  formal  introduction  is  a  sufficient  signing 

383  &  110/^. 

15.  If  the  testator  begmt  to  sign  in  regular  form^^  and  does 

not  complete  it,  the  statute,  as  it  seems,  is  not  satisfied    383 

16.  Whether  sealing  be  signing  384 

17.  Whether  making  a  mark,  where  the  party  is  unable  to 
write,  is  a  sufficient  signing  or  subscribing  -  38^ 

18.  It  is  sufficient  if  the  witnesses  attest  upon  the   ar« 

knovdedgment  by  the  testator  of  his  signature,  without 
seeing  him  actually  sign  '  -  -  38  S 

19.  Held  that  if  the  testator  had  his  name  on  a  stamp,  it 

would  be  sufficient  to  ijnfire^*  hb  name  -  ib.  n. 

20*  The  subscription  of  wimesses  need  not  take  liotice  tliat 
they  attested  in  the  testator's  presence  *  410 

SotdUrn'  Wm%. 
See  Wm,  71. 

Sfiecific  Perfbrmance  fComfttdmon  of,) 
See  Fraudy  5,  6,  8,  IS.    Practice^  2,  4,  5,  11. 

Stock. 
1.  Whether  stock  be  within  the  statute  of  firauds  184 

See  Bat^rufitj  1,  4.     Wilij  8. 

Stockbroker. 
See  Bankrvfitj  4. 

Subscrifition. 
See  Signature^  WitneaM. 

4 

Stiggettiont  (Prmudulou.} 
^etPraudj  9. 

Sttf^ircuiom 
^fee  Fraudj  9. 
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Surrender9, 

1.  What  surrenders  must  have  been  by  deed  at  common 

law  .....  247 

2.  Where>  at  common  law^  a  deed  was  necessary  to  per- 
fect the  surrender,  the  same  solemnity  is  sull  required ; 
and,  where  it  might  have  been  by  parol,  writing  is 
now  necessary        ....  248,  !ft49 

3.  Of  surrenders  in  law  -        •  -  25S 

4.  They  remain  as  at  common  law  -  254 

5.  The  proper  example  of  a  surrender  in  law  is»  where 
the  lessee  accepts  a  new  lease  in  writing  before  the 
end  of  the  existing  term  ...  ibid. 

$.  A  surrender  in  law  of  a  lease  in  possesion  is  implied 
in  the  acceptance  of  a  new  lease  from  the  reversioner    254 

T,  A  ^arol  lease,  if  for  more  than  three  years,  being  in- 
capable of  conveying  any  interest  beyond  an  estate  at 
will,  will  afford  no  ground  for  a  surrender  -        255 

3.  If  a  lessor  grant  the  reversion  to  a  lessee,  upon  condi- 
tion, the  first  lease  is  merged,  and  not  capable  of  res- 
titution ;  though  the  condition  be  afterwards  bioken      227 

9.  And  even  if  the  second  lease  be  vend,  yet  a  surrender  of 
the  subsisting  lease  may  be  effected  by  it  -  ibid. 

10.  But  if  such  second  lease,  though  not  intrinsically  void, 

be  ineffectual  by  reason  of  the  lessor's  inability,  it  will 
not  operate  as  a  surrender  of  the  first  lease  -        258 

1 1.  Of  the  extent  of  the  doctrine  of  surrenders  by  implica- 

tion -  -  -  -  -  259 

12.  That  the  surrender  implied  from  the  inconsistency  of 

the  second  with  the  first  interest  -  -  ibid. 

13.  The  consistency  or  inconsbtency  of  the  two  interests 

furnish  the  criterion  for  judging,  whether  a  surrender 

is  or  IS  not  produced  ...  260 

14.  A  new  lease  of  part  of  the  lands  already  in  lease  ope- 

rates as  a  surrender  of  that  part  only  -  261 

15.  The  siurender  by  implication    has,  in  some  caaeS)  a 

stronger  effect  than  the  express  surrender  -         ibid. 

16.  Joint-tenants  cannot  surrender  to  each  other  284 
f>ec  Prcwn^uionj  8. 
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T. 

Tenant  from  year  to  year. 
See  DemUe  (Parol)  Leaie, 

Tenants  in  Common, 

1.  Nature  of  their  interest  in  land  -       '    -  28^ 

3.  They  cannot  make  partitions  without  writing        -        ibid. 

Tenements. 

1.  What  is  included  in  this  term  according  to  the  statute 
of  frauds  -----  127 

Testament, 
See  WiU. 

Testator. 
See  £xecutorsy  1.     Instrument^  5.     WUl*. 

Testimony, 


See  Evidence, 


See  Tenement f  1. 


See  WHlj  53. 


Tithes. 


TqOs. 


Trusts, 

1.  Provisions  of  the  29  Car.  2,  chap.   3^    sect.  7,  8^  9, 

concerning  declarations  of  trusts  -    '         -  91. 

2.  View  of  the  docttine  respecting  declarations  of  trusts^ 

before  the  statute  of  frauds  -  -  -  92 

3.  Of  the  doctrine  since  the  statute  -  -  93 

4.  Presumptive  trusts  more  easily  repelled  than  raised  94 

5.  Trusts  of  personalty   not  reached  by  the  statute :  but 

the  admission  of  parol  evidence  to  engraft  them  upon 

a  written  instrument,  opposed  by  the  rule  of  law  ilnd. 

6.  If  the  intention  to  create  a  trust  sufficiently  appears  by 

writing,   the  statute  is  satisfied  without  a  formal  de- 
claration ...  -  -  95 

7.  A  resulting  trust  not  suffered  to  be  raised  upon  an  in- 

strument by  parol  proofs  •  -  ib.  nr 


^ 
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8.  A  covenant  to  make  convejancesy  or  to  purchase  lands 

to  certain  uses^  b  a  sufficient  declaration  of  trust  96 

9.  S09  also,  words  of  request,  desire,  or  recommendation   ibid. 

10.  Of  trusts  arising  by  operation  of  law  -  97 

11.  Of  the  proof  of  the   resulting  trust,    where  the  con- 

veyance is  taken  in  the  name  of  one  man,    and  the 
purchase  money  paid  by  another  -  96  n.  97 

12.  Where  land  is  bought  with  the  purchaser's  own  money, 

whether  evidence  may  be  given  to  show,  that  the  pur- 
chase was  made  on  behalf  of  anothef  person        -  100 

13.  Of  the  difference  in  the  wording  of  the  4th  and  7th  sec- 

tions of  39  Car.  2,  c.  3  ;  the  former  requiring  the 
agreement  itself  to  be  in  writing ;  the  latter,  only  that 
declarations  of  trusts  should  be  manifeated  and  proved 
,  in  writing.  * .  Add  of  the  difference,  of  constnictioo 
founded  on  this  difference  in  the  language  101 

14.  Of  trusts  implied  for  the  sake  of  defeating  fraud  102 

15.  All  implied  trusts  are  out  of  the  statute  of  frauds 

127,  128  fi. 

Secfurthery  Willy  21,  22^  31. 

U. 

1..  Of  resulting  uses  ...»  92 

2.  Of  the  efficacy  of  instruments,  solemnities,    and  de- 

clarations to  raise  uses              ...  ibid. 

3.  Uses  are  within  the  statute  of  frauds            -  127 

4.  Origin  and  intent  of  the  statute  of  uses         -  268,  269 

5.  Charitable  uses  are.  witliin  the  statute  of  frauds  352,  35^ 
See  Evidence^  20.     Willy  23. 

Utury. 
See  Evidenccy  '30« 

V. 

Vendor;  Vendee » 

Agreement;  Auction;  Bargain  and  Salei  CcntfUCti ; 
Part'tieifirmancc  i  Performance. 
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m/e. 

i.  Of  a  wife's  equity  to  have  a  mortgagt  of  her  estate,  in 
making  which  she  hjid  joined  with  her  husbandi  paid 
out  of  his  assets  ....  75 

3.  Parol  evidence  of  her  renunciation  of  this  equity  is  ad- 
ims»ble  •  -  -  -  -  76 

r  mu. 

1.  ProyisioDs  of  the  statute  of  frauds  respecting  wills  387,  38ft 

3.  Of  the  execution  of  wills  ...  28f 
S.  A  brief  account  of  the  progress  of  the  testamentary 

power  .  «  .  .  ib.290— .39S 

4.  Progress  of  the  tettamenti  factio  in  the  Roman  juris- 

prudence ....         290 — ^293  ft. 

5.  Restraints  upon  the  testamentary  power,  by  the  cus- 

toms of  London  and  York  -  -        394  n. 

6.  Of  donations  mortU  coum,  -  395,  296,  398  n. 
T.  What  delivery  necessary                 •  -  399  n. 

8.  A  transfer  of  stock  is  sufficient  to  constitute  such  deli- 

very -  -  -  -  -        ib.  300  «. 

9.  Of  the  power  of  bequeathing  legacies  in  the  different 

stages  of  the  Roman  law  -  295,  297  n, 

10.  The  loose  constructions  of  the  statutes  of  wills  304 

1 1.  These  called  iar  the  restraints  imposed  by  the  statute 

of  frauds  ....  307 

13.  Advantage  of  a  written  will— ots  contents  may  be  con- 
cealed from  the  witnesses  ...  308 

13.  Attestation  mquired  by  the  statute  of  frauds    307,  308,  309 

14.  Signing  and  sealing  sufficient  eaecucion  and  publica- 

tion -  -  -  -  -  311—314. 

15.  A  will  may  be  written  on  any  material  and  in  any  cha- 

racters .....         314  n. 

16.  Of  the  local  extent  of  the  statute         -  -  315  n. 

17.  The  statute  does  not  extend  to  copyholds  3 1 5—3 1 7 

18.  Whether  it  extends  to  colonies  or  conquered  cy>untries 

316,  317,  318  n. 

19.  Reasons  for  holding  copyholds  to  be  out  of  the  statute 

318,  319 
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20.  Lords  Hardwicke  and  Mansfield  dissatisfied  with  the 

reasons  -  -  *  -  319,  320 

31.  Same  doctrine  applies  to  trusts  of  copyholds  320,  331 

32.  The  trust  of  a  copyhold  estate  will  pass  by  a  will,  un- 

attested according  to  the  statute  of  frauds  3^21,  323 

33.  Whether  sucii  appointment,  or  declaration  of  the  uses 

of  a  copyhold  surrendered,  may  be  without  writing         323 

34.  All  attested  will  of  copyhold  may  be  revoked  by  an  un- 
attested will  -  -  .  -  323 

25.  How  far  such  will,  though  it  operates  as  an  appoint- 

ment or  declaration,  partakes  of  the  qualities  of  a  will   323 

26.  A  will,  disposing  of  the  equitable  estate  in  customary 
freeholds,  must  be  executed  and  attested  according  to 

the  stcvtute  *  ^  -  -  -  Jbid* 

37.  An  instrument,  in  its  nature  testamentary,  has  all  the 

incidents  belonging  to  a  will  -  "  ib.  n. 

38.  AH  equitable  estates  of  freehold  must  be  devised  by  a 

will  executed  and  attested,  agretrably  to  the  statutes         335 

39.  Wills  of  lands  devisable  by  custom  must  be  in  writing, 
and  pursuant  to  the  statute  -  -  ibid» 

30.  Powers  of  appointment,    to  be  executed  generally   by 

loili^  without  any  directions  as  to  tlie  mode  in  which 
such  will  is  to  be  executed,  must  be  executed  by  a 
will  attested  accordmg  to  the  statute  326 

31.  The  same  doctrine  holds  as  to  trust  estates  *  ibid. 
33.  But  if  such  power  extend  to  personal  as  well  as  real 

estate,  and  the  will  be  not  executed  so  as  to  pass  realy 
it  may,  nevertheless,  be  efifcctual  to  pass  the  fieraonal 
estate  .  -  -  -  327 

33.  If  an  agreement  be  entered  into,  to  charge  lands  with 
such  sums  as  a  stranger  shall  by  his  last  will  directs 
such  direction  will  be  good  if  made  by  an  unattested 
will  -  -  -  -  .  ibid* 

34.  Secus^  if  such  power  be  given  or  reserved  to  theowner, 

or  to  one  of  the  owners  of  the  inheritance  •  ibid. 

35.  When  equity  will  help  a  defective  execution  of  a  will,    331, 

and  see  advertisement* 
3n 
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36.  Whether  fl  power  can  be  reserved  or- given,  to  appoint 
I  or  make  dispos]tk>n  of  a  real  e^^tate  by  a  vfUl  unattest- 
ed accortfing  to  the  estate  -  -         *  -  332 

37.  A  man  cannot  by  w£//  reserve  a  power  of  disposing  of 

real  estate  by  a  future  unattested  will  or  codicil  '   ibid. 

38.  Analytical  view  x)(  the  great  case  of  Habergham  v, 

Vincent  -  -  -  -  '         -  333 

39.  if  a9  instrument  be  not  inten'ded  to  have  effect  till  the 
de^th  of  the  ^artj,  it  is  testamentary  In  its  operation 
and  quality,  whatever  may  be  its  form  -  33S 

40.  In  what  sense  a  codicil  is  part  of  a  will  -  ibid. 

41.  Difference  between  a  conveyance  to  uses,  and  a  will,  in 

respect  to  the  legality  of  reserving  a  power  of  future 
disposiuon  -  •  -  •  ibid. 

42.  EvM-y  paper  to  which  a  will,  duly  attested,  refers,  if 
it  comprise  a  disposiiion  of  rral  proi)erty,  to  be  effec- 
tual as  a  testamentary  paper,  music  either  be  incorpo- 
rated  originally  into  the  will,  or  be  executed  accord- 
ing to  the  statute ;  and  such  paper  so  to  be  incorpo- 
rated, must  be  dbtinctly  referred  to  and  described  by 
such  will        -----  339 

43.  Difference  between  a  reference  to  a  paper  actually  in 

existence  at  the  time,  and  one  intended  to  be  written 

ib.  340 

44.  An  expoution  of  the  grounds  of  construction,  as  to  the 

effect  of  the  limitations  in  Habergham  v.  Vincent       ib.  n. 

and  see  advertisement. 

45.  By  a  will  duly  executed,  charging  land  f^eneraUy  with 

legacies,  a  testator  enables  himself  to  lay  any  number 
of  additional  legacies  on  the  land,  by  a  subsequent  testa- 
jDientary  diposition  unexecuted  -  -  344 

46.  Distinction  between  the  case  of  subsequent  legadea  at- 

taching upon  the  land,  by  virtue  of  a  former  will 
charging  them  generally  upon  the  land,  and  the  reser- 
vation by  will  (^.  a  future  pxfwer  of  ^sfiodtion  345 

47.  A  sum  of  money,    devised  out  of  land,  is  part  of  the 

land  in  equity^  and  such  disposition  is  witiiin  the  sta- 
tute -  .  -  -  346,*  34r 


^ 
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48.  A  direcdon  hj  will  to  sell  land  for  certain  purposes> 
does  not  so  ultimately  change  thexharacter  of  the  pro- 
perty, as  that  the  surplus,  after  the  particular  objects 

are  satisfied^  may  pass  by  an  unattested  codicil        •      347 

49.  To  effect  such  absolute  conversion,  a  clear  intention 
ought  to  be  demonstrated  -  -  348 

50.  Where  a  testator  shows  both  real  and  fier^onal  estate 

to  be  equally  in  his  contemplation,  as  the  funds  out   > 
of  which  the  legacies  are  to  be  satisfied,  a  revocatioiiy 
effectual  as  to  the  personalty,  but  insufficient  as  to  the 
realty  for  want  of  btdng  attested  according  to  the  sta- 
tute, will  leave  the  ignd  still  subject  to  the  charge  349 

51.  The  court  cannot  see  the  intention  of  the  ttrstator  with 

respect  to  his  real  property,  unless  he  expresses  it  by 
a  vnlU  executed  according  to  the  statute        •  ib;  350 

5!2.  Devise  of  a  rent  out  of  land  must  be  by  will,  attested 

by  three  witnesses  -  -  35 1 

53.  Same  doctrine   as  to  tolls,  navigation    shares,  com* 
.mons,  profits  of  stallage,  petty  customs,  market,  £ur, 

piscary  -  -  -  353 

54.  As  to  wills  afiecting  things  affixed  to,  or  growing  upon 

the  freehold  -  -  -  364 

55.  Heir-looms  -  -  -  367 

56.  Mortgagees  in  equitable  con^deration  are  not  with- 
in the  clauses  respecting  wills  in  the  statute  of 
frauds  -  -  -  ib.  368,  369  ft. 

57.  An  unexecuted  will  is  not  even  of  force  to  raise  a  case 

of  election  against  a  person  taking  a  benefit  in  the 
personal  estate  by  the  same  will  -  -  370 

58.  But  if  in  such  unexecuted  will  there  is  a  legacy  to  the 

heir  ttfion  condition^  that  he  did  not  dispute  the  will, 

he  is  put  to  his  election  -  -  373 

59.  If  a  man  have  leaseholds  and  freeholds,  and  devise  all 

his  lands  and  tenements  hy  a  will  unattested,  it  seems 
that  the  leaseholds  will  not  pass  •  -  '  379 

60.  Though  a  will  be  proceeded  in  at  different  timea^  and 

often  suspended  and  resumed,  yet  it  will  require  only 
.    one  execution  -  •  395 
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61.  Of  the  execution  of  a  will,  written  on  different  pieces 

of  paper  .  .  •  395 

62.  In  what  sense  a  codicil  is  to  be  understood,  as  incor- 

porated into  and  making^  part  of  the  will  -  399 

63.  The  expreqaions  of  the  codicil  may  prevent  the  passing 

of  intermediate  acquisitions  •  •  ib.  n. 

64.  Of  the  requi^tes  to  the  validity  of  a  personal  testa- 

ment .  .  »  448 

65.  Of  the  form  of  the  testament  -  -        450,  451 

66.  Of  nuncupative  wills  and  revocations  -  455 

67.  Requisites  essential  to  the  making  of  nuncupative 
wills  -  -  -  456 

68.  Of  the  quality  of  the  witnesses  to  establish  a  nuncupa- 

tive testament  -  -  -  ibid. 

69.  And  of  the  degree  of  evidence  -  -  ib.  457 

70.  of  altering  a  written   will  by  a  nuncupative  disposi- 

tion -  -         •  .-  458,  459 

71.  Of  soldiers' and  seamen's  wills  -  -  459 

72.  Of  tlie  6th  section  respecting  revocations  of  wills  of 
lands.  -  -,  -  460 

73.  Of  the   grammatical  reading  of  the  1an$ruage  of  this 

section,  whereby  it  is  brought  into  agreement  with  the 
provisions  of  the  preceding  clause  -  •*  463 

74.  Of  the  legal  dbtinctions,  founded  upon  this  construc- 
tion .  ,  -  ibid. 

75.  A  will  or  codicil,  to  revoke  a  former  will,  must  be 

executed  w|th  the  same  solemnities  as^  the  original 
will  -  -  -  ib.  463 

76.  A  fresh  disposition,  by  an  executed  will,  inconsistent 
with  the  dispositions  of  a  former  will,  is  a  revocation, 
though  withogt  any  express  intent  to  revoke         -         463 

77.  A  writing,  not  purporting  to  be  a  will,  nor  attested  as 

such,  and  which  contains  dispositions  inconustent 
with  a  former  will,  must  contain  an  express  declara- 
tion to  revoke,  and  be  duly  signed,  to  operate  as  a  re- 
vocation ...  ibi(], 
f  8.  A  mibsequent  will,  containing  dispositions  of  lands  be- 
queathed by  2l  former  wily  and  also  a  general  revoking 
cta^sej  will  not  revoke  the  first  will,  unless  executed 
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ynth  all  the  formalities  required  by  the  fifth  dauae  of 
the  statute  -  -  -  ib.  461 

79.  If  a  testator  desigp  to  revoke  a  former  'will  by  a  new 
will,  unless  sucJi  writing  be  efTectuial  to  operate  as  a 
will,  it  sKall  not  amount  to  a  revocadon  -  466 

For  other  matters  rejecting  WUla^  see  Attestation  i  Evi" 
dencey  10.  Frauds  19—31.  InstrtimentSy  3.  Pro* 
bate ;  PtUfUcation s  Republication;  Signature^  l(V»-30. 
Witnesses, 

Witnesses. 

1.  Of  the  qualification  of  witnesses  -  -  415 

3.  What  offences  disqualify  a  person  from  subscrSung  to, 
and  attesting,  a  will  -  -  ib.  416 

3.  It  is  the  infamy  of  the  offence^  and  not  of  the  punishment 

which  disqualifies  -  -  '  416 

4.  The  word  ''  credible,'*  as  used  by  the  statute,  must  be 

understood  in  the  sense  of  competent  -  417 

5.  Where  the  King's  pardon  will  restore  to  credit  a  man 

who  has  been  convicted  of  perjury,  so  as  to  make  him 

a  competent  witness  -  -  ib.  n, 

6.  Of  the  qualification  of  the  attesting  witnesses  in  the 

civil  law  -  -  -  ib.  418  n,   - 

7.  Of  the  rule  of  the  spiritual  and  common  law  courts, 
where  the  witness  was  a  legatee  or  devisee  -  430 

8.  Of  the  opposition  in  sentiment  between  Lords  Mansfield 

and  Camden,  on  the  impoct  and  exigency  of  the  word 

^  credible,"  in  the  statute  -  -  ^2\y  A,*n 

9.  If  a  witness  have  no  interest  at  the  time  of  the  ex- 

ecuting of  the  will  and  the  testator's  death,  though  he 
be  interested  at  the  time  qf  his  examiTUttion^  he  is  a 
good  witness  -  -  434  ti. 

40.  Of  the  words,  requiring  witnesses  to  subscribe  in  the 

testator's  presence  -  -  437 

11.  It  is  enough  if  the  testator  might  see  the  witnesses, 
whether  he  did  actually  see  them  or  not  -  ibid. 

13.  But  according  to  the  civil  law,  the  subscription  of  wit- 
nesses ought  to  be  done  in  the  testator's  sight,  so  that 
they  may  see  his  face  -  -  438  w. 
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IS.  It  is  not  enough  that  the  testator  be  corporally  present ; 
he  must  possess  bis  faculties,  so  as  to  give  him  a 
mental  knowledge  of  the  fatt  -  -  430 

14.  Whetlier  an  acknowledgment  hj  the  subscribing  wit- 
ness to  the  testator  would  be  sufficient  -        431,  432 

15.  The  witnesses  may  subscribe  at  difierent  times       '-        432 
^            16.  Com^aratiye  view  of  the  itoman  and  English  laws  on 

this  subject  •  -  ib.  433,  434,  noie9 

Concerning  the  aubwrifiHwi  of  WitneweB^  Beefurthery  Jitte9ta- 
tiony  3 — 5.     Probate^  2—5.     Signature^  10,  20. 

Writh^. 
^tt  Agreement ;  CbnrmcM,  12.  Imtrument^i.  LeUerky2iS, 
Signatures  Trusti^  13.     WiHj  15,  23. 

Y. 

Year  to  Tedr  {Tenant  from.) 
See  Denote  (Parol,) 

Year 9  (Term»  for,) 
See  Fraudy  20. 


THE  END. 
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